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AGENCY BRIEFING REPORT 

Date: January 24, 2017 

To: Oversight Board 

From: Enrique Mendez, Project Manager 

Through: Marlene Murphey, Executive Director 

RE: Agenda Item VI. - Line 9 - Old Armenian Town Development, ROPS 17-18 

This obligation pertains to a Master Disposition and Development Agreement between the 
Redevelopment Agency of the City of Fresno ("Agency") and ESSA YONS, LP ("Developer") 
for a master development of approximately 9.72 acres located in the Convention Center Project 
Area generally bounded by O Street, Ventura Street, M Street and Freeway 41 (the "Master 
Development Site"). ROPS 17-18 provides for ongoing project costs including fence rentals and 
storage rentals. 

Interested Parties: 

State of California acting by and through its Department of General Services 
Judicial Council of California, Administrative Office of the Courts 
on behalf of the Court of Appeal, Fifth Appellate District 
Administrative Presiding Justice Brad R. Hill 

ESSA YONS, a Limited Partnership 
PENTORI, a California Corporation 
The Penstar Group, Inc. 





SECOND AMENDMENT TO 
MASTER DIS:POSITION AND DEVELOPMENT AGREEMENT 

This SECOND AMENDMENT TO MASTER DJSPOSJTION AND DEVELOPMENT 
AGREEMENT (the "Sccood Amendment'') is entered into between 1he REDEVELOPMENT 
AGENCY OF THE CITY OP FRESNO, apublic body corporate and politic (the "Agency''), ~ 
OLD ARMENIAN TOWN, LLC, aCalifornia limited li.ibility company (the "Developer''), as of 
the Effectivo Date (defined in the Fi:i:st Amendment). Thia Second Amendment is entucd into in 
respect to that certain MASTER DlSPOSIDON .AND DEVELOPMENT AGREEMENT (the 
"Agreement") between Agency and Developer, with an effective date of July 29, 2005, as 

· amended by the teems ofthe First Ameurlment to Mastor Disposition mJ Development 
Agreement, with en effective date ofDecember 6, 2006 {the ''Fit-st Amendment"). All terms 
whose initi-1 lette:rs are capitalized and not otherwise, defined bc,xem shall have the meanings 
ascn"bed to them in lhe Agreement or in the First Amendment. as applicable. 

AGREEMENT 

1. Parking Letter A,mmne:nt. Refercnco is made to that certain Agreement dated August 
10, 2007 from the Agency to Dennis F:ryc, as agent ofDewloper, attached as Exhibit "AN (the 
''Paoong Lettet Agrecmcnt'1, The parties hereby incorporate the terms oftho Perking Letter 
Agreanent in irs entirety into the hmm ofthis Second Amendmont, as .!hough fulJy set forth 
herein. 

2. &teasion ofConveyance DCjdline. Section 5.3 ofthe First Amimdrn.cnt is hereby 
amend~ by striking the reference to "December JI, 2007", aud inserting in its place a rcfereo.ce 
to "May J, 2008". 

3. Asbestos Abatement. .Agesr.y will re1D.ove all hazardous materials, including ~bestos, 
from the interior of the Fire Department Headquarten within 60 days ofvacation ofthe premises 
by the Fire Department. 

4. Conlinui11g Effect Al I tetms and provisiona oftho Agreement and the First Aluendmcnt 
not expressly 11Mended hereby shall temain in full force and effect. 

5. Counterpart;. The Parties may sign ttris Second .Amendm,;nt in counterparts. Each 
counterpart, when executed and delivered, will be OilC instrument with the other c;ou.o.terparts. 
The Parties will sign at least four duplicate originals of this Second Amendment. 

https://rcfereo.ce


15. Effective Date. Tho offectivo date ofthis Second Amendment shall be Dt=camber 13, 
2001. 

REDEVELOPMENT AGENCY OF THE 
CITY OF FRESNO 

ATJ'EST: 
REBECCA KLlSCH 
The Officio Clcik. 
R.edevclopmeot Agmcy ofthe 
City ofFresno 

~~~ 
Dated: 'fl}Pr,o/5_,;JfJQg' 

APPROVED AS TO FORM:· 
JAMES SANCHEZ 
Attorney 
Redevcfopment Agency of the 
City ofFxesno 

By.~
Deputy/Assi7 Counsel 
Dated: _3 -°3,---o<v 

OLD ARMENIAN TOWN, LLC, 
a California limited liability c;(Jmpany 

Title: Member 

Pated: March 3. 200B 

APPROVED AS TO PORM: 

Attomc,ys 
Old .Annenian Town, LLC. 

Dated: March 3, 2008 



The City ofFresno hereby concurs in the: Seoond Amendment'$ provisions that modify the 
obligations for contiugent payment ofthe Unreimbursed Stonn Drain Expense:.. 

City ofFresno, 
a Califoxnia municipal corporation

By:a~~ 
ANbf<th/L SOllzA 

Printed Name 

CITY MANAt;,£12.. 
Titlo 

Dated: :>/UJ/08 

ATTEST: APPROVED AS TO FORM: 
REBECCA KUSCH JAMES SANCHEZ 
Clerk oftlle CityofFrcmo City Attorney . 

City ofFrc:ano 

By:~-~ ~ 2i/Ileputy . By:
Dcputy/~ialCoel 

Dated: '-f'Y}aJI. ~~' :;J...coK Dated: l - ]--c,2/ 



Exhibit A 

Parking Letter Agreement 



~~evelopment Agency 
of the City of Fresno 

D-=uais 'Frye 
Ctunni:c and Andros 
S.'>S W. Shin'e, #B4 
Fresno. CA 93704 

DQll" Mr. Frye, 

l lUldeman~that Okt~nTOWDrl.LC (tM'"Develop!l'f"), wan~ to COIDnlAl'll.'t: 

maiketing IDd potemially ~o~ OfficoBllif.d~ No. l. However., as you know. 
tho Court aider in tlu, ID:r;tae,c r•o lawsuit curtelllly de9lgnates IlicF"llff Rfation I'mcl 
as the Final Recefv.:r Site for tho historical home~ and those horoes m, t~mpnrarlly 
swted on asir~ KlljHCellt ~ tho Fite Sttlfion Parcel 

Tbe AgeJ1cy i., ctm.~wh.cther. in compliance wilh the tenmt or11:ic Court o¢er, 
rurth~ .evaluatiQQS ofa. Fuw Receiver Site should be eoruh.lcted. and .ifconductat, how 
10 a.'iSUIO «LA, they UlllCtthcn~ oflha Court'is order. Unlc;isa 1lK,sc mutters are 
addtc;.ssed. tho Agency doesnot fn~cl to talc tu:i1 act.ion~ "M>uld impede th& .Fir~ 
S1ation l>arcci's use, 13$the J:ma1 Rece.ivei:Siw 

'l'b.etem.pomysunage ofthe bnmC11~th~ ~ dccmon tlb00t1he Fi,ial.Xecefvcr 
~ite DlOilll1hat. fot the tin1r. 'ht:ing. IItosr; )lOl'f:ions ofthe )iire St!ltion Patefl desigmt.ltd A$ 

tbo F'mal ReceiverSim l:Wd the site bemg 1.l!cdforampatary su,rage cannotbe 1dli,r 
the ni:f!lce paddn:g fur Off'n:c Bm'lding Nii>. 1. Ifthe homes ate finaU}' locate(l Rll Fire 
Station Puca as the Fh1a.l Ra.ervo: Site. the partjes may need.to fiDiher tW'k"M 111e 
MasterDisposi1io,1_and DevclC)Jmlc.nt ~ t0 1:JJOdify the final 11.me..fcmiparking 
arran~1s flu 1bc Old .Amwni"'1 'loWJ1 Projei:t. 

Hmvcva-, in order to begiu:inatketin8 Office Building Nn. 1. you ba.vo p,oposcd o. 
cnnGcpt for interim parkiiiR. ';fhia_plan i9 solely ~n inb::ri,u propo~ It~not reflect a 
longtmnparldng ~I~would ~(ttdythc:ntGda ofthe ovemll Old Amleman 
Town J.ll'()Jecl devalop.me;ot. This is evidi:a111 in part, by the.met that :YOllrl'lan proposes 
~ ,mxmgGD oetfain sitesthal ~otllerwisci designated fortbe Annenian Coltura1 
CcnteT ml Office BoiJding No. 2. · 

' 
You ha."8 blred us to evnluaf.8 your ~rim.parking plon and to confrtm that il iY 
~epblb(e to rh.e Agency IIS If kniporaiy MCIISlltl). YD'lll' plan reqoirei lhat l."eruil.ll 
propcrlit:$ fie: made a.vailablc on o ~edule different tba1I es orlginslly ~voouni:d 'by the 
M.-srer Dispositidn and Dcvelopmeni A~ 

https://l."eruil.ll
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·fho Agency hot"JC.'i and intends that Ibo propcriie& willbe C011'1cyed Alld rhit ProjCCT;. 
ixtcludlng ill<:: !lt:llUallcnt long-termparking. will proceed ac('.urding to too Master 
Dlspo$11iou and Development Agi:c".ement. ~ am.ended by tfo, First.Amcudlnent.. 

However. to as:nGt the Develu?"J- in ma:rkel.mR Office finildini No. l to potcnmtl tcnanle, 
tl1e Agency wµ18f!teS to the follawmg onangemeit for tcmpornry surface parki~ 

Refon, December 31, 2.007. ifan another F:mal Receiver Sitt:for the hoJnr."¥ ha... not"hy 
fltat time beell Eeleclcd in compliQnl)O wi"th tire C'A1urt's order, the.Agency wnl convey to 
the. Develope1 P~l H ottlic Master Planercq1L dmt portion thai comprisesthe .Fire 
b'tntion Parcel m<l except that portion1hal CQrnpd5os the cxistin3 rempw.11L7 sto?age site 
fur the ldst0Jic~ homes. ~ lmd c:~WR)Qiwill include portiuos ofSSllQI Clara 
r;md -N" S~tswhicl\will ho-vacated. The poxlion of.P.rcel a: to he COID"cycd is 
-xefened 1n as nR.cduc-od PMCCI a." The pnrti~ofl'~lH :not tn be WJM;Jed llt that · 
tim,e is rerctrcd to as tho "Par.eel H Rl:ma.uidcr," 'J'bo De\ldupertbcnwill Jum,Red~ 
Parcel H ayaj}abJg far s~pm:JdlJ8. Pwthc:r. IJllYrJghts ornevetoperuodet Sectlott s 
oldm Fi~ Aiuendme.u.t to Master Dispositio:a lUld Dmiopmr.nt shall c:oJ.IWlue, excep, 
tmrl "llll i-cfffl:lleeS to Fared llslutll .illliead WiJly 10 dsePan:el U R,Q1Ulinder•

• 
Conveyance oflleduced P,m:cl Ilwill be mibject to wrilb::11 ~nby the 
Tlcv'elopcrthm, u w 'R.c::duccd l'atccl 1i only, ii i9 waiving itsiigbls ~DB 
c;onv~Yllll.t:e of:Paxc:d J> underSeolion s:.2 oftlie First Am.codJ,ie:nt to Masterl)jstlOsitlon · 
end .Development. 

The Agency i11 willmg w lease ·t11o Fiie :S~inn Parcel (w.bich is pa.rt orlbe Pateel H . 
Remaindu) IU Developer foJ' len,poruy 51,ll'MGO J)lll'king USN, ud1h fi'IC leaso commencms 
J)ecelnoer 3 I~ 2007 (or Ji:der, ia the J)evd"O.f)Cl"s option). However, the Jcuo must 
tenmll2th: on m.soniahla 'l)(ltice ifn~ to use tho Fire 81».tlon ~1as tho .f'mal 
Receiver Sit.e for tho five historic hl,aes. Tf tho fell!le ls w:mfmded lllld 1ho five bistorlc . 
lwntes 1noved to the Fire s1Stion:Parct1. the A&cnGY would cus:1.,cy10 tho !Jeveloper,lic 
tw.td d:mt cOIDpriseB tbt: ~uam.1 tt.mpOW)' mrage llile. 

in addition,. the A.gency fa wi11in&, no llltet than April 1. 2008~ to !case tho Develoite.r a 
portion ofPatee! B of1Jie Mastcr:Plaufortempon11ysmf8'° plltking. 11Jeportio11of 
Parcel B to bel~ i.'I the :area thBI COJnpme!!l tJne; cur:rtJJt Thdft Stme. Howc.,,er. that 
lease must termiMh: on rcasonabi& nottce"at~ Wriceessm:y to use Parcel 1:1 im the site for 
th8 developmenl oftho ~an~Cesitcr u ~dby the Mli!lfcr Dispasition 
and Develc.prot:nt A~t. Alw, iftm: Devclopct ~ tbe Agency will use it; 
best e:ftbrbl io ~ by puri:h11So or JM!;C agteetnent, your 11Se of11m c:iristina · 
Armenni,, ~par~ lot dl.lJing DOrnwl btwncss houn. 

Wben the lcosc foi the Thrift S1ote is letmlllated aod the Anneniao. CulturAl Center iQ 

~located to .Pareel B, the A~ywould 1hen crmwrjcir k-a-n= hrcclE (tho curren1 
.Annc.nian CUltmal Centi:;r AA:c) ta thD De'\fe!oper, which )'Ull could1hcn use for sumic~ 
parking prtrpoi;es in l1.l.nn~on w.ith OffiOl!I Bw11fug N'o. J. So long as its me js liu.uted 

https://Dmiopmr.nt
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to temporary SUiface parking for Office BuildingNo. 1, the conveyan£C ofParcel E 
would not trigger any Phase II develop~t obligations. 

The Agency also will explore with you the possibility ofadditional park.wg opportullities 
on the East side ofO Street between Ven~ end Fwy 41 fortransmonal parldng until 
multi level pading structures are compleled as provided in. 'the Mastet Disposition and 
Development Agteeinem, subject to si.ich limitations es the Fire Station's llSe as tho Final 
Receiver Site may impDlle. 

We believe tho foregoing accurately reflects yoUI interimpm:king proposal. It should 
assure prospectivetmants ofOffice Bw1dmg No. 1that Thero will be adequate on-site 
pam.agiegardless ofwl!at happens with tbe Fire S1ation Parcet. I bc]kwe these propos,als 
are consiste,nt with the cxjsting DDA and arc approved based on the, authorities delegated 
to the.Executive Dbector under that DDA and existing 4eocypolicies. 

Ce: Doug S1oau. City Attom.c;y 
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FIRST AMENDMENT TO 
MASTER DISPOSITION AND DEVELOPMENT AGREEMENT 

This FIRST AMENDMENT TO MASTER DISPOSITION AND DEVELOPMENT 
AGREEMENT (the "First Amendment''} is entered into between the REDEVELOPMENT 
AGENCY OF THE CITY OF FRESNO, a public body corporate and politic (the "Agency"}, and 
OLD ARMENIAN TOWN, LLC, a California limited liability company (the "Developer"), as of 
the Effective Date (defined in this First Amendment). This First Amendment is entered into in 
respect to that certain MASTER DISPOSmON AND DEVELOPMENT AGREEMENT (the 
"Agreement'') between Agency ~eveloper, with an effective date ofJuly 29, 2005. All 
terms whose initial letters are capitalized and not otheiwise defined herein shall have the 
meanings ascribc:4 to them in the Agreement. 

AGREEMENT 

I. Developer Construction ofExpedited Facilities. Develope:£ shall promptly initiate and 
diligently pursue completion ofconstruction of the facilities detailed on attached Exhibit "A" 
(the "Expedited Facilities") on the portion ofthe Common Area Parcel to be conveyed as part of 
Phase t A, and shall complete the Expedited Facilities no later then the date the Courthouse 
Facilities are completed. Developer has obtained and provided to Agency and State an 
architect's estimate from Robert Boro, landscape architect. which reflects that the Expedited 
Facilities shall cost approximately Three Hundred Fifty Thousand Dollars ($350,000.00). 

2. License to Acg.ss. Agency hereby grants to Developer a license to enter upon and access 
Agency land on the Master Development Site to do all things necessary to install the Expedited 
Facilities. This license shall continue until Agency transfers title to the Common Area Parcel or 
the Agreement is tenninated. 

3. Further Common Area Improvements. Notwithstanding any other tenn or provision of 
the Agreement or the present draft ofthe Master Plan CC&R's, Developer and Agency confirm 
the following schedule for construction of further Common Area improvements: 

3.1. Further Common Area improvements that arc in addition to the Expedited 
Facilities and which are to be located upon a further portion of the Office Building No. l Parcel 
(Parcel D of the Master Plan) shall be constructed in conjunction with the construction ofOffice 
Building No. I. Developer's obligation to construct such improvements is subject to the 
condition precedent that all conditions under the Agreement to Close of Escrow for Phase IA 
and Phase 1B of the Project as defined in the Master Plan CC&R's are satisfied or waived .. 

3.2. Further Common Area improvements to be located upon a portion of the Cultural 
Center Parcel (Parcel B) and the Office Building No. 2 Paree] (Parcel E) shall be constructed in 
conjunction with the construction ofOffice Building No. 3. Developer's obligation lo construct 
such improvements is subject to the condition precedent that all conditions under the Agreement 
to Close of Escrow for conveyance of the entirety ofthe Phase II lands are satisfied or waived. 

4. Agency Reimbursement for Courthouse Utility Expenses. Developer states that it has 
incurred the following expenses to install certain Courthouse Utilities, which are subject to 
verification of the amounts (the "Courthouse Utility Expenses"): 

https://350,000.00


4.1. $24,018.00 for PG&E fees; 

4.2. $34,000.00 for SBC telephone lines; 

4.3. $49,274.92 for storm drain improvements, which is the amount allocable to the 
Courthouse improvements on account of a total of $219,964.12 ofstonn drain expenses incurred 
by Developer. (The expenses incurred for storm drain improvements not reimbursed hereunder, 
totaling $170,689.20, is hereaflc.- referred to as the "Unreimbursed Storm Drain Expenses") 

After completion ofthe Courthouse Utilities and upon presentation by Developer 
to Agency ofdocumentation that allows verification of the amounts expended by Developer, 
Agency shall reimburse Developer the above Courthouse Utility Expenses totaling no more than 
$107,292.92 in full within 60 days of the Effective Date ofthis First Amendment. 

5. Reimbursement ofSpecified Expenses. Schedule Postponement and Termination Right,. 

5.1. Reference is made to certain pending litigation concerning compliance with the 
California Environmental Quality Act in the Superior Court for the County ofFresno (Case No. 
05-CE CG 00012). A central feature ofthat case concerns the efforts by Agency to relocate 
certain Historic Homes from a temporary storage area on the Master Development Site to a new 
receiver site that is not located within the Master Development Site (the "Historic Homes 
Relocation")...CEQA Case" shall be defined herein as Case No. 05-CE CO 00012, as well as 
any subsequently filed case, to the extent any such case may contain a legal claim that the 
Historic Homes be permanently located within the Master Development Site, and any such claim 
has not been dismissed by the court or adjudicated adversely to the claimant. 

5.2. Agency shall not issue a notice ofreadiness to convey the Office Building No. I 
Parcel (Parcel D of the Master Plan) pursuant to Section 7.6 ofthe Agreement, except in 
conjunction with the concurrent issuance ofa notice ofreadiness to convey the Swface Parking 
Parcel (Parcel Hof the Master Plan). Further, Developer shall not be obligated to accept a 
tender of title and possession ofthe Office Building No. 1 Parcel (Parcel D) except conjwtction 
with the concurrent tender oftitle and possession of the Surface Parking Parcel (Parcel H) • 

5.3. IfAgency has not tendered to Developer on or before December 31, 2007, title 
and possession to the Office Building No. 1 Parcel (Parcel D) and the Surface Parking Parcel 
(Parcel H), :free of the physical presence ofthe Historic Homes within the Master Development 
Site, then Agency shall reimburse Developer for amom1ts DeveJoper has actually expended for 
the Expedited Facility improvements, in a total amount not to exceed $350,000.00 (the 
"Expedited Facilities Reimbursement"). 

5.4. Payment oflhe Expedited Facilities Reimbursement shall be further conditioned 
upon the Developer confinning in writing that it will complete Developer's obligations under the 
Agreement and the Master Plan CC&Rs, as amended herein, but on a schedule postponed by one 
hundred twenty days plus the number ofdays after December 31, 2007, that the Historic Homes 
remain on the Master Development Site. 

https://350,000.00
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5.5. Ifa CEQA Case is pending on or after December 31, 2007, then, at the election of 
Developer, with written notice to Agency, Developer's schedule set forth in the Agreement, as 
amended in this First Amendment, as to construction activities to be performed by Developer on 
or after that date, and all construction and maintenance obligations imposed on Developer under 
Sections 11, 12, 14 or 15 ofthe Agreement, as well as payment of the Expedited Facilities 
Reimbursement, may be delayed until 120 days after any such CEQA Case is no longer pending. 

5.6. Ifa CEQA Case remains pending on December 31, 2009, then the Agreement 
may be tenninatc:d upon 30 days written notice by either party. During that 30 day time period. 
the parties shall meet and confer to detennine whether the Agreement may be extended upon 
mutually acceptable terms. 

5.7. If the Agreement terminates pursuant to Section 5.6, and if the Expedited 
Facilities Reimbursement has not been previously paid, then Agency shall, not less than 60 days 
following the tennination ofthis Agreement, pay to Developer the Expedited Facilities 
Reimbursement, and additionally not less than 60 days following tennination pW'SUant to 
Section 5.6, the City ofFresno shall pay to Developer the Unreimbursed Storm Drain Expenses 
(and Developer shall assign to City all rights to reimbursement ofthe Storm Drain Expenses), 
and the Developer's sole remedy as to any claim arising from the Agreement as to the Agency 
and the City ofFresno is acceptance of the Expedited Facilities Reimbursement and 
Unreimbursed Sloon Drain Expenses. 

5.8. Notwithstanding the foregoing, the provisions of this Section shall no longer 
apply as to any portion of the Master Development Site after the Developer provides a 
Certificate of Readiness to Proceed pursuant to Section 7.6 ofthe Agreement, with respect to any 
Development Parcel. 

6. Continuing Effect. All tenns end provisions of the Agreement not expressly amended 
hereby shall remain in full force and effect. 

7. Effect on Interpretations. Certain provisions of this Agreement are intended to clarify 
tenns ofthe Agreement which the parties may dispute. Therefore, this First Amendment shall 
not be used as a tool ofinterpreting any term or provision of the Agreement which is not 
otherwise expresmy amended hereby. The parties also acknowledge that each has participated in 
drafting this First Amendment, through legal counsel, and no potentially ambiguous or vague 
term is to be construed against any particular party by reason of a claim that that party drafted the 
teim. 

8. Counterparts. The Parties may sign this First Amendment in counterparts. Each 
counterpart, when executed and delivered, will be one instrument with the other counterparts. 
The Parties will sign at least four duplicate originals of this First Amendment. 



__ __ 

9. Effective Date. The effective date of this First Amendment shall be Deceml>er 6, 2006. 

REDEVELOPMENT AGENCY OF THE 
CITY OF FRESNO 

kuu,,1~\
Mar)ei;e~ -= 
Executive Director 

Dated: /1,.,/f~/Dk 

ATTEST: 
REBECCA KUSCH 
Ex Officio Clerk 
Redevelopment Agency oftbe 
City of Fresno 

By: xUUUJ.u~.~ 
D~ 

Dated: QuulLl;eli 13,•~OD(p 

APPROVED AS TO FORM: 
JAMES SANCHEZ 
Attorney 
Redevelopment Agency of the 
City of Fresno 

I"'~ ... 
By:____,_____-----=---
Deputy/Assistnt/Special Counsel 

Dated:__\'\.r-&_-1-_C. 

OLD ARMENIAN TOWN, LLC, 
a California limited liability company 

Name: Richard V. Gunner 

Title: Member 

Dated: December 5, 2006 

APPROVED AS TO FORM: 

Attorneys 
Old Armenian Town, LLC. 

December 5, 2006 



For purposes of approval of the contingent payment ofthe Unreimbursed Stonn Drain Expenses, 
the City of Fresno hereby states its agreement: 

City ofFresno, 
a California municipal corporation 

By.Wa,,)~ 
Andrew T. Souza 

Printed Name 

City Manager 

Title 

Dated: ___12_/_1_3/_0_6_____ 

ATTEST: APPROVED AS TO FORM: 
REBECCA KLISCH JAMES SANCHEZ 
Clerk ofthe City of Fresno City Attorney 

City of Fresno 

By: _,.., ~ "'
Deputy/ Assistant/Special Counsel 

Dated: t't -9 -0Ca 



Exhibit A 

Expedited Facilities: 

All expenses associated with the engineering and constrnction of those Common Area 
Improvements whose scope is detailed as follows: 

[Mutually Approved Boro Landscaping Plans to be attached] 

[Plans for Temporary Installation of 
Courthouse Dro1>offand Handicapped Parking Improvements] 
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MASTER DISPOSITIONANDDEVELOPMENTAGREEMENT 

I 

THE REDEVELOPMENT AGENCYOF THE CITY OFFRESNO 

and 

OLD ARMENIAN TOWN, LLC 



MASTER DISPOSITION AND DEVELOPMENT AGREEMENT 

The REDEVELOPMENT AGENCY OF THE CITY OF FRESNO, a public body 
corporate and politic (the "Agency"), and OLD ARMENIAN TOWN, LLC, a California limited 
liabi1ity company (the "Developer"), enter this MASTER DISPOSITION AND 
DEVELOPMENT AGREEMENT (the "Agreement") as of the Effective Date (defined in this 
Agreement). 

RECITALS: 

The Parties enter this Agreement based on the following facts, understandings, 
and intentions: 

A. By authority granted under California Redevelopment Law (the "Law''), the Agency is 
responsible for carrying out the Redevelopment Plan for the Convention Center 
Redevelopment Project Area, as amended (the "Plan"). 

B. The Council of the City of Fresno (the "Council") adopted the Plan on January 12, 1982, 
by Ordinance No. 82-6. The Council amended the Plan on December 6, 1994, by 
Ordinance No. 94-118, and on June 30, 1998, by Ordinance No. 98-46. The Plan, 
including the amendments, are recorded in the Official Records ofFresno County. 

C. The Plan affects and controls real property development and use within that area in the 
City ofFresno, California, described in the Plan (the "'Project Area"). 

D. The Agency has selected the Developer to be the master ~eveloper of approximately 9.97 
acres located in the Project Area generally bounded by O Street, Ventura Street, M Street 
and Freeway 41 (the ..Master Development Site"). The-Master Development Site is more 
particularly described on attached Exhibit B. 

E. The Developer proposes to develop the Master Development Site, other than the 
Courthouse Parcel and the State Parking Paree] (but including the Parking Structure 
Easement on, over and under the State Parking Parcel), in two phases, Phase I and Phase 
II as shown on the Master Plan attached as Exhibit A (the "Master Plan"), as an integrated 
high-quality mixed-use commercial development containing office, retail, parking, 
restaurant, seivice and community uses and related facilities. The proposed name of the 
Master Development Site, after development, is "OJd Armenian Town." As proposed by 
the Developer, and pursuant to the Plan and the Master Plan, the Agency has entered into 
the separate State Agreement with the State ofCalifornia, acting through its Department 
of General Seivices, whereby the Agency has assembled and conveyed the Courthouse 
Parcel and the State Parking Parcel to the State for development, as part of Phase I, of a 
multi-level court, parking Jot and related facilities for use by the Ca]ifomia Fifth District 
Court ofAppeal, all pursuant to and as an integrated part of the Master Plan. 
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F. The Agency owns some real property within Phase I of the Master Development Site (but 
not the Courthouse Parcel and the State Parking Paree], which has been conveyed to the 
State) and some real property in Phase II of the Master Development Site. Other real 
property in the Master Development Site is owned by private persons and entities. The 
Developer proposes that, upon the Commencement Date for Phase 1, the Agency use best 
efforts to acquire the real property in Phase I owned by private persons or entities 
(excluding the Courthouse Parcel and the State Parking Parcel), assemble the acquired real 
property with real property in Phase l owned by the Agency into separate legal parcels, 
and convey the individual parcels to the Developer for development ofPhase I pursuant to 
the Master Plan, the Schedule ofPerformance and this Agreement. The Developer further 
proposes that, upon the Commencement Date for Phase 11, the Agency use best efforts to 
acquire the real property in Phase II owned by private persons or entities (ex.eluding the 
Lahvosh Bakery Parcel), assemble the acquired real property with real property in Phase 
II owned by the Agency into separate parcels, and convey the individual parcels to the 
Developer for development of Phase II pursuant to the Master Plan, the Schedule of 
Perfonnance and this Agreement. The Developer further proposes that the Agency (i) 
enter into an owner participation agreement with the owner of the Lahvosh Bakery Parcel 
for development as provided in this-Agreement, and (ii) provide other development 
assistance as provided in this Agreement. 

G. The Housing and Community Development Commission reviewed the Project and this 
Agreement on October 20, 2004, and recommended that the Council approve it 

H. The Project and this Agreement have been environmentally assessed in compliance withl 
the California Environmental Quality Act ("CEQA") by Environmental Impact Report j 
SCH No. 2003051046 (the "EIR."). __.) 

I. On March 19, 2002, the Agency approved the replacement housing plan for the Project 
and the Master Development Site. 

( 
J. In a joint hearing held on November 30, 2004, (i) the Agency Board, by Agency ' 

Resolution No. 1655, certified the EIR, (ii) the Council and the Agency Boai-d, by 
Council Resolution No. 2004-449/Agency Resolution No. 2004-1656, approved this 
Agreement between the Agency and the Developer, substantially in the form presented to 
Council and the Agency, and (iii) the Council and the Agency Board made certain 
findings required by the Law. 

K. The Agency has determined that this Agreement is in the best interests of, and will 
materially contribute to, PJan implementation in the downtown area of the City. Further, 
the Agency has found that the Project (i) will have a positive influence on the Master 
Development Site, the Project Area and surrounding environs, (ii) is in the vital and best 
interests of the Agency, the City and the health, safety, and welfare of City residents, (iii) 

g:\don\agr\oat mda #JO (final 6-05).wpd 
-2-



complies with applicable federal, state aml local laws and requirements, (iv) will help 
eliminate blight, (v) will put underutilized land to economically viable use, (vi) will 
alleviate depreciated and stagnant properly values and impaired investments, (vii) will 
attract a variety ofoffice, commercial and service facilities and services to the Project 
Area and the community, and (viii) will expand employment opportunities for City 
residents. 

AGREEMENT 

PARTIES, FACTS AND DEFINITIONS. The following tenns, where used in 
the above Recitals and other provisions of this Agreement, have the meanings in this Section 
unless expressly provided lo the contrary: 

I.I "Acquisition Parcels" means the parcels ofland within the Master 
Development Site (other than the Courthouse Parcel and the State Parking Paree), which 
have been conveyed to the State, and the Lahvosh Bakery Parcel) that are owned by 
private persons or entities on the Effective Date. 

1.2 "Agency" means the Redevelopment Agency oftbe City ofFresno, a 
public body, corporate and politic, exercising governmental powers, organized and 
existing under the Law. The term also includes any assignee of, or successor to, the 
rights, powers, and responsibilities of the Agency. 

1.3 "Agency Board" means the Council sitting as the governing board of the 
Agency, or any successor governing board of the Agency. 

1.4 "Agency Parcel" means those parcels of real properly owned by the 
Agency within Phase I and Phase II of the Master Development Site as of the Effective 
Date. 

1.5 "Armenian Cultural Center" means the Developer Improvements to be 
constructed on the Cultural Center Parcel, consisting ofa mix ofretail, conference and 
cultural facilities, containing approximately 30,000 to 40,000 square feet, as further 
described in the Scope of Development. 

1.6 "Available Funds" means money available for particular expenditures 
according to all applicable laws, and the policies and procedures of the Agency, as 
detennined in the sole discretioµ. of the Agency Board. . . . . 

1.7 "City" means the City of Fresno, a municipal corporation, having its 
offices at 2600 Fresno Street, Fresno, California 93721-3605, and operating through its 
Council and its various departments. The City is an entity distinct and separate from the 
Agency, is not a party to this Agreement and will have no rights or obligations hereunder. 
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1.8 "Closing" means the closing of each escrow opened to bring about the 
purchase and transfer of each Development Parcel from the Agency lo the Developer, as 
provided in the Schedule of Performance and evidenced by a recorded Grant Deed. 

1.9 "Commencement Date" means (i) for Phase I, 45 days after the Effective 
Date of this Agreement (defined below), and (ii) for Phase II, 45 days after the Developer 
gives notice to the Agency that the Developer is ready to proceed with Phase II and the 
Agency has approved the Developer's Financing Plan for Phase II. 

1.10 "Common Area" means that area of the Master Development Site that 
will be subject to mutual and reciprocal easements for common use by all the 
Development Parcels, the Lahvosh Bakeiy Parcel, the Courthouse Paree] and the State 
Parking Parcel pursuantto the Master Plan CC&R's. The Common Area will contain 
common use amenities such as pedestrian walkways, landscaping, lighting and water 
amenities such as fountains, as described in the Scope ofDevelopment. The Common 
Area is designated as such on the Master Plan and is to be established as a separate parcel 
in each Parcel Map pursuant to the Davis-Stirling Common Interest Development Act 
(California Civil Code Sections 1350--1376). 

1.11 "Construction Costs" means the Developer's aggregate estimated costs to 
complete the Developer Improvements on a Development Parcel, as described in Exhibit 
E, including but not limited to a11 development-related fees, utility hook-up charges and 
mitigation fees or exactions imposed as conditions ofdevelopment or occupancy of the 
Developer Improvements. 

1.12 "Council" means the City Council ofthe City. 

l _I 3 "Courthouse Facilities" means the courthouse building, containing 
approximately 60,000 gross square feet, and related improvements to be constructed and 
developed on the Courthouse Parcel by the State pursuant to the State Agreement The 
Courthouse Facilities wiJl be used by the judicial and administrative staffof the Fifth 
Appellate District ofthe State ofCalifornia for courtrooms and·offices_ · 

1.14 "Courthouse Parcel" means Parcel A shown on the Master Plan, located 
at the comer of Ventura and O Streets. The Courthouse Parcel has been assembled by the 
Agency and conveyed to the State for development of the Courthouse Facilities pursuant 
to the State Agreement. 

1.15 "Cultural Center Parcel" means the Parcel B on the Master Plan, located 
at the southwest corner ofVentura and M Streets. 
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1. 16 "Default" means a Party's failure to timely perform any action or covenant 
required by this Agreement foJlowing notice and opportunity to cure. 

1.17 "Developer" rrieans OLD ARMENIAN TOWN, LLC, a California limited 
Uability company, with offices at 555 West Shaw Avenue, No. B4, Fresno, California 
93704, and any successors, transferees and assignees authorized and approved pursuant to 
this Agreement. .. Developer" also means a redeveloper under the Law. 

1.18 "Developer Improvements" means the new on-site and off-site 
improvements the Developer or its authorized transferee, as~ignee, lessee or successor is 
to construct on or adjacent to the individual Development Parcels, or the on-site and off
site improvements that any other purchaser of an individual Development Parcel 
authorized by this Agreement is required by the disposition and development agreement, · 
deed covenants, the Master Plan CC&R's and the Master Plan to consbuct on or adjacent 
to the Development Parcel, and all approvals and permits required for the Developer, its 
transferee, assignee, Jessee or successor or other authorized purchaser to complete the 
improvements, all as more particularly described in this Agreement, the Master Plan and 
the Scope ofDevelopment. Unless the context requires otherwise. the Developer 
Improvements for an individual Development Parcel include improvements in those 
portions of the Common Area adjacent or related to that Development Parcel, as described 
in the Master Plan. The Developer Improvements do not include those improvements to 
be constructed by the Agency or the City as provided in subsection 11.1 or the Lahvosh 
Bakeiy Project as provided in subsection 13.7. 

1.19 [Not Used.] 

1.20 "Development Par-eels" means the Office Building No. I Parcel, the 
Office Building No. 2 Parcel, the Office Building No. 3 Parcel, the Parking Structure 
Parcel, the Surface Parking Parcel, the Cultural Center Parcel and, unless the context 
requires otherwise, the Common Area. The Development Parcels do not include the 
Lahvosh Bakery Parcel, the Courthouse Parcel or the State Parking Parcel. 

1.21 "Enviro·nmental Laws" means any federal, state or local laws, statutes, 
ordinances or regulations pertaining to environmental regulation, contamination or 
cleanup of any Hazardous Materials including, without limitation, any state or federal lien 
or "superlien'' law, any environmental cleanup statute or regulation, or any 
governmentally requ1red environmental permit, approval, authorization, license, variance 
or pennission. 

1.22 · "Escrow" means each escrow opened with the Escrow Holder to convey 
one or more Development Parcels to the Developer. 
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1.23 "Escrow Holder" means Fidelity National Title Insurance Company, 
1680 West Shaw Avenue, Suite 101, Fresno, California, or another title company mutually 
satisfactory to both parties. 

1.24 "Effective Date" means the date that the Executive Director signs this 
Agreement after the Agency Board approves the Agreement and the Developer has met 
any conditions to the Executive Director's signing, which conditions are delivered to the 
Developer in writing prior to the time the Developer executes this Agreement. 

1.25 "Executive Director" means the person appointed and acting as the 
Executive Director or Interim Executive Director of the Agency. 

1.26 "Financing Plan" means, for either Phase I or Phase U, (i) loan 
commitments, which the Developer has accepted in writing, from qualified conventional 
commercial lenders for construction financing sufficient to complete the Developer's 
construction obligations hereunder for that Phase, (ii) a pro fonna construction budget, 
and pro fonna operating fmancia]s for a one-year period, (iii) the Developer's construction 
contract with one or more general contractors licensed to do business in California, and 
(iv) any other financial data reasonably requested by the Agency. The Executive Director 
may, in his or her discretion, permit the construction loan commitments and the 
construction conbacts for the Phase II Financing Plan to be submitted separately for each 
Development Parcel in Phase II. 

1.27 "Gran.t Deed" means each grant deed, substantially in the form ofExhibit 
F, by which the Agency will convey any Development Parcel to the Developer. Each 
Grant Deed will contain all conditions, covenants, and restrictions required by the Law, 
any other applicable laws and regulations, the Plan and this Agreement. 

1.28 "Hazardous Materials" means any substance, material or waste which is 
or becomes regulated by any local governmental authority, the State ofCaHfomia or the 
United States Government including, without limitation, any material or substance which 
is: (i) defmed as a "hazardous waste," "extremely hazardous waste," or "restricted 
hazardous waste" under Sections 25115, 25117, or 25122.7, orlisted pursuant to Section 
25140 of the California Health & Safety Code, (ii) defmed as a "hazardous substance" 
und_er Section 25316 of the California Health & Safety Code, (iii) defined as a "hazardous 
material," "hazardous substance" or "hazardous waste" under Section 25501 of the 
California Health & Safety Code, (iv) defined as a "hazardous substance" under Section 
25281 of the California Health & Safety Code, (v) petroleum, (vi) friable asbestos, (vii) 
po]ychlorinated bypheny]s, (viii) listed under Article 9 or defined as "hazardous" or 
"extremely hllZafdous" under Article 11 of Tide 22, California Administrative Code, (ix) 
designated as "hazardous substances" pursuant to Section 311 of the Clean Water Act (33 
U.S.C. § 1317), (x) defined as a "hazardous waste" pursuant to Section 1004 of the 
Resource Conservation and Recovery Act (42 U.S.C_ §§6901 et seq.), or (xi) defined as 
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"hazardous substances" pursuant to Section of the Comprehensive Environmental 
Response, Compensation, and Liability Act (42 U.S.C. §§9601 et seq.) 

1.29 "Lahvosb Bakery Parcel'' means Parcel C shown in Phase II of the 
Master Plan, located at the northeast comer ofM Street and Santa Clara Street, owned by 
Valley Lahvosh Baking Company,_lm;. 

I .30 "Lahvosh Bakery Project" means the repair, remodeling and 
rehabilitation of the approximately-10,175 square foot retail bakery facility and related 
improvements and facilities presently existing on the Lahvosh Bakery Parcel, pursuant to 
an owner participation agreement as further described in subsection 13. 7. 

1.31 "Law" means the Community Redevelopment Law of the State of 
California (Health & Safety Code §§ 33000 ei seq.). 

1.32 "Master Development Site" means the real property containing 
approximately 9.97 acres, generally bounded by O Street, Ventura Street, M Street and 
Freeway 41, a~ depicted on the Master Plan and described in attached Exhibit B. The 
Master Development Site includes all the Development Parcels, the Common Area, the 
Lahvosh Bakery Parcel, the Courthouse Parcel and the State Parking Parcel. 

1.33 "Master Plan" means the drawing attached as Exhibit A, showing the 
Development Parcels, the Co~on Area, the Lahvosh Bakery Parcel, the Courthouse 
Parcel and the State Parking Parcel, and the location of the proposed Phase I and Phase II 
improvements on the Master Development Site. 

1.34 "Master Plan CC&R's" means the covenants, conditions and restrictions 
executed by the Developer and to be recorded on the entire Master Development Site, 
providing uniform criteria, conditions and requirements for development, use, operation 
and maintenance ofall common use areas, landscaping, buildings and other structures 
within the Master Development Site, including those provisions required by subsections 
2.5 and 3.3 ofthis Agreement. The Master Plan CC&R's must be approved by the 
Agency and the State prior to execution and recording. The Master Plan CC&R's, in the 
form approved by the Agency and the State, will be executed by the Developer and 
delivered to the Agency no later than 45 days after the Commencement Date for Phase 1. 
The executed Master Plan CC&R's wi11 be recorded on each Development Parcel and the 
Common Area in Phase I or Phase II as provided in subsection 7.10 and paragraph 8.3.5.4. 
Additionally, the Master Plan CC&R's wi]] be recorded against the Lahvosh Bakery 
Parcel as a condition of the owner participation agreement described in subsection 13.7. 

1.35 "Material Change" means a change, modification, revision or alteration to 
plans, drawings, or other documents, Financing Plans or requirements that substantiaily 
deviates from those previously approved by the Agency. 
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1.36 "Office Building No. 1" means the Developer Improvements to be 
constructed on the Office Building No. 1 Parcel as part ofPhase I, consisting ofa five to 
eight story office building containing approximately 100,000 to 220,000 gross square feet 
ofClass A office space, and related improvements and facilities, as further described in 
the Scope ofDevelopment. The ground floor plate ofOffice Building No. I shall not 
exceed 30,000 square feet, and the height of Office Building No. I shaU not exceed 135 
feet. 

1.37 "Office Building No. 1 Parcel" means Parcel D shown on the Master 
Plan, located at the comer ofSanta Clara and O Streets. 

1.38 "Office Building No. 2" means the Developer Improvements to be 
constructed on the Office Building No. 2 Parcel and a portion ofthe Surface Parking 
Parcel as Part ofPhase II, consisting of a five to eight story office building, containing 
approximately 100,000 to 250,000 gross square feet ofClass A office space, and related 
improvements and facilities, as further described in the Scope of Development. 

1.39 "Office Building No. 2 Parcel" means Parcel E shown on the Master Plan, 
located north of Santa Clara Street between M and O Streets, west ofthe Office Building 
No. I Parcel. 

I .40 "_Office Building No. 3" means the Developer Improvements to be 
constructed on the Surface Parking Parcel as part ofPhase II, consisting ofa seven to 14 
story office building, containing approximately 210,000 to 345,000 gross square feet of 
Class A office space, and related improvements and facilities, as further described in the 
Scope ofDevelopment. 

1.41 "Office Building No. 3 Parcel" means Parcel F shown on the Master Plan, 
to be located north ofSanta Clara Street, between the Office Building No. I Paree) and the 
Lahvosh Bakery Parcel. The Office Building No. 3 Parcel is to be created out of the 
Surface Parking Parcel through an amendment to the Parcel Maps, a lot line adjushnent or 
other approval required by the City, as provided in paragraph 10.2.4. 

1.42 "Outside Date" means, as to conveyance ofan individual Development 
Parcel, the last date on which the parties intend to Close Escrow for that Development 
Parcel, or such later date on which the parties may mutually agree in writing. 

1.43 "Parcel Map" means the Parcel Map PM 2004-21, dividing Phase I of the 
Master Development Site into the separate Development Parcels, the Courthouse Parcel, 
the State Parking Parcel and the Common Area. "Parcel Map" also means the parcel map 
dividing Phase II of the Master Development Site into the Lahvosh Bakery Parcel, 
separate Development Parcels and the Common Area. 
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1.44 "Parking S1racture" means the Developer Improvements consisting of a 
multi-level parking structure and related improvements and facilities to be constructed as 
part ofPhase II, as further described in the Scope ofDevelopment_ The Parlcing Structure 
will be constructed as two structures. The first structure is to contain approximately 505 
parking spaces and is to be constructed within the Parking Structure Easement on, over 
and under the State Parking Parcel to accommodate some of the parking for Office 
Bui]ding No. 1 and the Courthouse Faciliti~s. The second structure is to contain 
approximately 850 additional parking spaces (1355 total parking spaces) and is to be 
constructed on the Surface Parking Parcel to accommodate some ofthe parking for 
Developer Improvements in Phase II. 

1.45 "Parking Structure Easement" means a perpetual easement and right on, 
under and over the State Parking Parcel, including the airspace above the State Parking 
Paree], reserved by the Agency from conveyance of the State Parking Parcel to the State 
forpmposes of construction, operation and use of the first structure of the Parking 
Structure. 

1.46 "Party," where capitalized, means the Agency or the Developer and, when 
plural, means both. 

1.47 "Phase I" means Office Building No. l, the Courthouse Facilities, the 
State Parking Facilities, the Surface Parking Facilities, and that portion of the Common 
Area associated therewith, as shown on the Master Plan_ 

1.48 "Phase I Parcels,. means the Office Building No. 1 Parcel, the Surface 
Parking Parcel and the associated portion of the Common Area to be conveyed to or 
developed by the Developer within Phase I. 

1.49 "Phase II" means Office Building No. 2, Office Building No. 3, the 
Parking Structure (both structures), the Armenian Cultural Center, the Lahvosh Bakery 
Project, and that portion of the Common Area associated therewith, as shown on the 
Master Plan. 

1.50 "Phase II Parcels" means the Office Building No. 2 Parcel, the Office 
Building No. 3 Parcel, the Parking Structure Easement, the Cultural Center Paree) and the 
associated portion ofthe Common Area to be conveyed to or developed by the Developer 
in Phase II, and the Lahvosh Bakery Parcel. 

1.51· "Plan" means the Redevelopment Plan for the Convention Center 
Redevelopment Project Area, as now or hereafter amended. 

1.52 "Project" means, collectively, all the on-site and off-site improvements 
which are to be constructed on or around a]] Development Parcels, the Common Area and 
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other portions ofPhase I and Phase II of the Master Development Site under this 
Agreement and the Master Plan as described in the Scope ofDevelopment. "Project" 
includes, but is not limited to, Office Building No. 1, Office Building No. 2, Office 
Building No. 3, the Annenian Cultural Center, the Lahvosh Bakery Project, the Surface 
Parking Facilities, the Parking Structure; related landscaping improvements; parking, 
pedestrian and vehicular circulation facilities; and other ancillary improvements in the 
Common Area and on the Development Parcels, the Courthouse Parcel and the State 
Parking Parcel. "Project'' does not include construction ofthe Courthouse Facilities on 
the Courthouse Parcel or the State Parking Facilities on the State Parking Parcel, which 
are being separately constructed pursuant to the State Agreement. 

1.53 "Project Area" means the boundaries of the land area included within the 
Convention Center Redevelopment Project Area, as amended. 

1.54 "Redevelopment Administrator" mearis the person appointed and acting 
as the Redevelopment Administrator of the Agency. 

1.55 "Release of Construction Covenants" means the document, substantially 
in the fonn attached as Exhibit G, which evidences the Developer's satisfactory 
completion of the Developer Improvements on a Development Parcel. 

1.56 "Schedule of Performance•~ means the schedule attached as. Exhibit D, 
setting forth the dates and times by which the Parties must accomplish certain obligations 
under this Agreement, as it may he revised from time to time on mutual written 
agreement of the Developer and the Executive Director or the Redevelopment 
Administrator. The Executive Director or the Redevelopment Administrator is authorized 
to make revisions to the Schedule ofPerformance on behalfof the Agency as he or she 
deems necessary. 

1.57 "Scope of Development" meall;S the scope, quantity and quality of the 
Developer Improvements to be constructed on the Development Parcels, the Common 
Area and other portions ofPhase I and Phase II of the Master Development Site pursuant 
to this Agreement, all as more fully described herein and in Exhibit E attached. The 
Scope ofDevelopment includes specific descriptions ofand criteria for the Developer 
Improvements to be constructed on each individual Development Parcel and in the 
portions of the Common Area adjacent or related to the Development Parcel. 

1.58 "Security Financing Interest" means a security interest which the 
Developer grants in a Development Parcel before the Agency issues and records a Release 
ofConstruction Covenants to secure an underlying obligation, the proceeds ofwhich are 
used in the construction ofDeveloper Improvements on that Development Parcel. 
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1.59 "State" means the State ofCalifornia and its various departments and 
divisions, including but not limited to its Department of General Services, its Public 
Works Board and/or its Administrative Office of the Courts. 

1.60 "State Agreemenl" means the Agreement and Escrow Instructions for the 
Transfer and Development of Real Property dated February 25, 2004, between the Agency 
and the State providing for conveyance of the Courthouse Parcel and the State Parking 
Parcel by the Agency to the State and the development thereon of the Courthouse 
Facilities and the State Parking Facilities by the State. 

1.61 "State Parking Facilities'' means the surface vehicle parking lot and 
related improvements to be constructed on the State Parking Parcel pursuant to the State 
Agreement. 

1.62 "State Parking Parcel" means Parcel G shown on the Master PJan, which 
is located south of Santa Clara Street between N and O Streets. 

1.63 "Surface Parking Facilities" means the surface vehicle parking lot and 
related improvements to be constructed on the Surface Parking Parcel as part ofPhase I. 
The Surface Parking Facilities, containing initial1y approximately 450 parking spaces, is 
to accommodate the parking requirements for Office Building No. 1 untiJ completion of 
the first structure ofthe Parking Structure. 

1.64 "Surface Parking Parcel'' means Parcel H shown on the Master Plan, 
which is located south ofSanta Clara Street between M and N Streets. 

1.65 "Toxics Reports" has the meaning set forth in Subsection 3.4. 

2 CONDITIONS PRECEDENT TO AGENCY OBLIGATIONS. The foJlowiog 
are conditions precedent to the effectiveness of Ibis Agreement against the Agency. Until the 
conditions are satisfied as to Phase I or Phase II, the Agency is not obligated to talce any action 
under this Agreement as to that Phase. These conditions must be satisfied by the time stated or, if 
no time is stated, then within 45 days after the Commencement Date for the applicable Phase. 
The Agency, in writing, may waive any condition or agree in writing to extend the time for 
satisfaction; except that as to those conditions specified in subsections 2.1, 2.4 and 2.5, such 
waiver or extension will be effective only ifthe waiver or extension has been consented to in 
writing by the Developer. Alternatively, the Agency may tenninate this Agreement as provided 
herein if there is a failure of a condition. 

2. I Funding. Within 45 days after the Commencement Date for Phase I, the 
Agency will have identified potentially Available Funds ofat least $1,200,000.00 for its 
costs related to Phase I. Within 45 days after the Commencement Date for Phase II, the 
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Agency will have identified potentially Available Funds and contingency funds in 
amounts the Agency reasonably determines are necessary for its costs related to Phase II. 

2.2 Existence and Authority of Developer. Before the Executive Director 
signs this Agreement, and as a condition of the Executive Director's signature, the 
Developer shall have delivered the following to the Agency: (i) a copy of the articles of 
organization with a certification or other evidence from the Secretary ofState showing 
that the articles have been filed and the Developer is a limited liability company, duly and 
legally formed under California law; (ii) a certified copy of the Developer's operating 
agreement, signed by all members, (A) confirming that the purpose of the entity is to 
construct and operate the Project, (B) authorizing the Developer to enter into and perform 
this Agreement, (C) authorizing the designated managing member of the Developer to 
execute this Agreement and any and all documents necessary to carry out the purposes of 
this Agreement, (D) setting forth the members of the Developer and their ownership 
interest; (E) a tax identification number for the Developer, and (F) evidence that the 
Developer is adequately capitalized. 

2.3 Toxics Reports. The Developer shall have delivered a certification to the 
Agency confirming that it has accepted all conditions of the Master Development Site, 
including any Acquisition Parcels, that are revealed in the Toxics Reports (as that term is 
defined in Section 3.4 below) and that the Developer bas had sufficient opportunity to 
notify the Agency ofany objections to any environmental condition disclosed in the 
Toxics Reports_ Notwithstanding the foregoing, the Developer may condition its 
certification on the requirement that the Agency obtain and deliver "no further action" 
letters as to one or more Agency Parcels or Acquisition Parcels in the Master 
Development Site, as provided in paragraph 4.2.2 below. 

2.4 Loan Commitments. On or before the Commencement Date for Phase I, 
the Developer shall have provided one or more construction loan commitments from 
qualified conventional commercial lenders in sufficient amounts for the Developer to 
complete the Developer Improvements in Phase I. On or before the Commencement Date 
for Phase II, the Develope:r shall provide one or more construction loan commitments 
from qualified conventional commercial lenders in sufficient amounts for the Developer to 
complete the Developer Improvements in Phase II; provided that the Executive Director 
may, in his or her discretion, accept at that time a construction loan commitment(s) for 
only the Developer Improvements on the Office Building No. 2 Paree]. Any conditions to 
the loan commitments must be acceptable to the Agency Board, in its sole discretion. The 
commitments must be signed by the ]enders and accepted in writing by the Developer. 
The construction loan(s) for Phase I must, in the aggregate, be not less than 
$25,000,000.00: The construction Ioan(s) for Phase II must be not less than an amount 
the Agency reasonably determines wi11 be sufficient to complete the Developer 
Improvements for Phase II or, if applicable as provided above, the Developer 
Improvements for the Office Building No. 2 Parcel. 
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2.5 Reciprocal Pedestrian Access Rights. The Master Plan CC&R's shall 
include provisions that each owner ofproperty in the Master Development Site, including 
the State, and its respective employees, contractors, tenants and invitees, will have a right 
for pedestrian travel on, over and across (i) the Common Area, and (ii) the walkways 
designated for public use on and/or around the Courthouse Parcel, the State Parking 
Paree), the Lahvosh Bakery Parcel and the various Development Parcels, as shown on 
Exhibit A. Also, any portion of the Common Area identified for vehicular access and use 
must be identified in the Master Plan CC&R's. The condition ofthis subsection 2.5 will 
be satisfied for each Phase by execution and recording of the Master Plan CC&R's 
containing such provisions on the real property in that Phase, as provided in Subsection 
~IQ -

2.6 Credit Reports and Financial Statements. On or before the date the 
Council and the Agency Board approve this Agreement, the Developer shall have 
provided credit reports, financial statements and financial data, reasonably satisfactory to 
the Agency Board or its designee, evidencing the Developer's financial ability to 
complete the Project. 

3 CONDITIONS PRECEDENT TO DEVELOPER'S OBLIGATIONS. The 
following are conditions precedent to the effectiveness ofthis Agreement against the Developer 
as to Phase I or Phase II, as applicable. Until the conditions are satisfied as to Phase l or Phase II, 
the Developer is not obligated to take any action under this Agreement as to that Phase. These 
conditions must be satisfied by the time stated or, ifno time is stated, then within 45 days after 
the Commencement Date for the applicable Phase. The Developer, in writing, may waive any 
condition or agree to extend the time for satisfaction in writing; except that other than the 
condition specified in subsection 3.4 below, such waiver or extension shall be effective only if the 
waiver or extension has been consented to in writing by .the Agency. Alternatively, the Developer 
may terminate this Agreement as provided herein if there is failure of a condition. 

3.1 Funding. Within 45 days after the Commencement Date for Phase I, the 
Agency will have identified potentially Available Funds ofat least $1.200,000.00 for its 
costs related to Phase I. Within 45 days after the Commencement Date for Phase II, the 
Agency will have identified potentially Available Funds in amounts the Agency 
reasonably detennines are necessary for its costs related to Phase II. 

3.2 Loan Commitments. On or before the Commencement Date for Phase I, 
the Developer shall have obtained one or more construction Joan commitments from 
qualified conventional commercial lenders in sufficient amounts for the Developer to 
complete the Developer Improvements in Phase I. On or before the Commencement Date 
for Phase II, the Developer shall have obtained one or more construction loan 
commitments from qualified conventional commercial lenders in sufficient amounts for 
the Developer to complete the Developer Improvements in Phase II; provided that the 

g:\don\agr\oat mda #10 (final 6-05).wpd 
-13-

https://1.200,000.00


Executive Director may, in his or her discretion, accept at that time a construction loan 
commilment(s) for only the Deve1oper Imp~vements on the Office Building No. 2 Parcel. 
Any conditions to the loan commitments must be acceptable to the Agency Board, in its 
sole discretion. The commitments must be signed by the lenders and accepted in writing 
by the Developer_ The construction loan(s) for Phase I must, in the aggregate, be not less 
than $25,000,000.00. The construction Joan(s) for Phase II must be not less than an 
amount the Agency reasonably determines will be sufficient to complete the Developer 
Improvements for Phase II or, if applicable as provided above, the Developer 
Improvements for the Office Building No. 2 Parcel. 

3.3 Reciprocal Pedestrian Access Rights. The Master Plan CC&R's shall 
include provisions that each owner of property in the Master Development Site, including 
the State, and its respective employees, contractors, tenants and invitees, will have a right 
for pedestrian travel on, over and across (i) the Common Area, and (ii) the walkways 
designated for public use on and/or around the Courthouse Parcel, the State Parking 
Parcel. the Lahvosh Bakery Parcel and the various Development Parcels. as shown on 
Exhibit A_ Also. any portion of the Common Area identified for vehicular access and use 
must be identified in the Master Plan CC&R's. The condition ofthis subsection 3.3 will 
be satisfied for each Phase by execution and recording Qfthe Master Plan CC&R's 
containing such provisions on the real property in that Phase. as provided in subsection 
7.10. 

3.4 Toxics Reports. The Agency shall have obtained and delivered the 
following to the Developer: (i) all environmental site assessments and updates thereof, 
prepared and/or performed with respect to any Agency Parcel or Acquisition Parcel, the 
Lahvosb Bakery Parcel, the Courthouse Parcel and the State Parking Parcel to the extent 
such reports are in the possession or reasonable control of the Agency or were perfonned · 
by, for the benefit ofor at the request of the Agency; and (ii) all notices and non
confidential written communications ofany nature received or sent by the Agency from or 
to any governmental entity in connection with or relating to any Environmental Laws or 
the environmental condition, circumstance or condition of apy Agency Parcel or 
Acquisition Parcel, the Lahvosh Bakery Parcel, the Courthouse Parcel and the State 
Parking Parcel (collectively, the "Toxics Reports"). The Developer acknowledges having 
received the following Toxics Reports from the Agency: 

3.4.1 Program EIR No. 200I-Ol, Convention Center Redevelopment 
Project Area Downtown Prestige-Mixed Use Development, October 
2, 2001; 

3.4.2 Mitigated Negative Declaration/Environmental Assessmept No. C-
02-061, November 19, 2002; 
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3.4.3 Categorical Exemption, State of California JCC and Fifth District 
Court ofAppeal, April 2, 2003; 

3.4.4 Phase I Environmental Site Assessment prepared by BSK 
Engineering, April 26, 2002. 

4 CONDITIONS PRECEDENT TO COMMENCEMENT OF PARTIES' 
PREDISPOSITION ACTIVITIES. 

4.1 Conditions to Agency's Predisposition Obligations. The foUowing are 
conditions precedent to the Agency's obligations to acquire any Acquisition Parcel and to 
commence its predisposition obligations specified in Section 5 below as to any 
Acquisition Parcel or Agency Parcel in Phase I or Phase II of the Master Development 
Site. The Agency, in writing, may waive any such condition; except that such waiver will 
be effective only ifthe waiver has been consented to in writing by the Developer. Any 
waiver will apply only as to the obligation to pursue the Agency's predisposition 
obligations for the Agency Parcel or Acquisition Parcel to which the condition pertains. 
Alternatively, the Agency may tenninate this Agreement as provided herein ifthere is 
failure ofany of the foJlowing conditions. 

4.1.1 Satisfaction of Conditions in Sections 2 and 3. The conditions in 
Sections 2 and 3 have been satisfied or waived by the Party(ies) who are to benefit 
from the conditions. 

4.1.2 No Action Letter and/or other Assurances. The Agency will 
have received and obtained the Developer's approval ofany required "no further 
action" Jetter related to a particular Acquisition Parcel pursuant to paragraph 4.2.2 
below. 

4.1.3 Financing Plan. The Developer shall have obtained approval ofits 
Financing Plan for the applicable Phase by the Agency, through its Executive 
Director or Redevelopment Administrator, in accordance wi)b the following 
procedures: 

The Developer shall have submitted its Financing Plan to the Agency for Phase I 
or Phase II, as applicable at the time specified in the Schedule ofPerformance 
(Exhibit D). Within 30 business days after receiving the Financing Plan, the 
Agency, through its Executive Director or Redevelopment Administrator, will 
review the Financing Plan and approve it or disapprove it. If the Agency 
disapproves the Financing Plan, it will specify the reason for disapproval and ask 
the Developer to provide any additional information the Agency may need to 
approve the Financing Plan. The Developer shall promptly submit such additional 
information. Within 30 business days after receiving the _additional infonnation, 
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the Agency, through its Executive Director or Redevelopment Administrator, will 
review the additional infonnation and, based thereon, will approve or disapprove 
the Financing Plan as above. 

After the Agency has approved a Financing Plan, the Developer shall submit any 
proposed Material Change to the approved Financing Plan for Phase I or Phase II 
to the Agency for review and approval. Until the Agency approves the Material 
Change, the Developer shall comply with the previously approved Financing Plan. 
If the Developer wants to make a Material Change to the minimum loan 
commibnents or maximum liens, the modification must be approved by the 
Agency Board or its designee. 

The Agency's review and approval of the Financing Plan are solely to confirm 
that the Developer has or will have the financial resources to complete the 
Developer Improvements for the Phase being developed and to fulfi]l the 
redevelopment objectives of the Plan and the Law. The Agency's review and 
approval are not approval or endorsement of the Developer Improvements or for 
any other purpose. 

4.1.4 Condition of Titre. The Agency and the Developer shall have 
approved the condition oftitle of any Acquisition Parcel in the Phase being 
developed, as provided in paragraph 4.2.4 below. 

4.2 Conditions to Developer's Predisposition Obligations, The following 
are conditions precedent to the Developer's obligations to commence its predisposition 
obligations specified in Section 6 below as to any Development Parcel. The Developer, in 
writing, may waive any such condition; except that such waiver will be effective only if 
the waiver has been consented to in writing by the Agency. Any waiver will apply only as 
to the obligation to pursue the Developer's predisposition obligations for the Development 
Parcel(s) to which the condition pertains. Alternatively, the Developer may terminate this 
Agreement as provided herein ifthere is failure of any of the following conditions. 

· 4.2.1 Satisfaction of Conditions in Sections 2 and 3. The conditions in 
Sections 2 and 3 have been satisfied or waived by the Party(ies) who are to benefit 
from the conditions. 

4.2.2 No Action Letters and/or Other Assurances. For any Agency 
Parcel or Acquisition Parcel which will be included in a Development Parcel and 
which is contaminated and for which the Developer requests a "no further action" 
letter pursuant to subsection 2.3, the Agency shall have received and delivered to 
the Developer a "no further action" lelter from the Health Department of the 
County ofFresno and/or from the Regional Water Quality Control Board 
('"RWQCB"), as applicable. The letters will assure the Agency and the Developer 
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that neither the Health Department nor RWQCB requires further remedial 
environmental action on the Agency Parcel or Acquisition Paree). 

The Developer, at its election, may require receipt of"no further action" letters for 
all contaminated Agency Parcels and Acquisition Parcels in Phase I or Phase II as 
a condition precedent to its obligation to commence its predisposition activities for 
any Development Parcel in that Phase. 

4.2.3 Financing Plan Approval. The Developer's Financing Plan for 
Phase I or Phase II, as applicable, shall have been approved by the Agency in 
accordance with paragraph 4.1.3. 

4.2.4 Condition of Title. The Agency and the Developer shall bave 
approved the condition of title of the assembled Development Parcels in Phase I or 
Phase II, as applicable, according to the following procedures: 

Within 45 days after the Effective Date, the Agency will deliver to the Developer 
copies of the most recent CLTA or other title reports in the Agency's possession 
for aJl Agency Parcels owned by the Agency in Phase I or Phase II as ofthe 
Effective Date. Also, within 15 days after obtaining a preliminacy title report for 
acquisition ofany Acquisition Parcel in Phase I or Phase II, the Agency will 
deliver ofcopy ofsuch report to tbe Developer. The Developer, within 15 
business days after receiving these title reports, shall notify the Agency ofany 
exceptions to title on the Agency Parcels or Acquisition Parcels shown in such 
reports ("Exceptions") that the Developer will object to having included in the 
affected Development Parcel(s). However, the Developer may not object to the 
following Exceptions: (i) the Plan, (ii) this Agreement, (iii) rea) property taxes and 
assessments not yet due, oi- (iv) the Master Plan CC&R's. If the Developer 
""objects to any Exceptions shown in such reports, the Agency and the Developer 
shall promptly meet and confer in good faith to review the documents underlying 
such Exceptions and agree on removal or other reso1ution of the Exceptions prior 
to assembly ofthe affected Development Parcel(s). Such resolution may include 
removal of the Agency Parcel or the Acquisition Parcel from proposed boundaries 
of the affected Development Parcel and reconfiguration of the Development 
Parcel 

Thereafter, upon assembly ofa Development Parcel within Phase I or Phase II, the 
Agency will obtain and deliver to the Developer a copy o(a new preliminary title 
report (the .;Report") and related survey in support ofan ALTA Owner's Policy of 
title insurance for that Development Parcel, with, as the Developer may request, 
copies of the documents underlying any Exceptions shown in such Report. The 
Developer, within 15 business days after receiving the Report, shall deliver notice 
ofany objections to any new Exceptions or Exceptions that were not resolved by 
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the Agency and the Developer as described in the preceding paragraph. The 
Developer may not object to the following Exceptions; {i) the Plan, (ii) this 
Agreement, (iii) reaJ property taxes and assessments not yet due, (iv) Exceptions 
that were resolved Parties as described in the preceding paragraph, or (iv) the 
Master Plan CC&R's. The Developer's failure to object within the 15 days will be 
deemed approval of title. The Developer shall pay the costs of the Report and the 
related survey as needed to support an ALTA Owner's Policy. Notwithstanding 
the foregoing, the Developer, at its election. may waive in writing the requirement 
of a Report and survey in support ofan ALTA Owner's Policy and instead receive 
and review a Report iri support of a CLTA Owner's Policy. 

If the Developer objects to any Exception in the Report, the Parties will promptly 
confer to resolve. the title issue. The Parties may terminate or modify this 
Agreement as to an individual Deve1opment Parcel for the inability to remove, or 
the delay in removing, an Exception on a Development Paree] if the Parties agree, 
reasonably and in good faith, that the Exception will substantially interfere with 
development of the particular Development Parcel as proposed, or that the 
Exception will impair marketable title to Development Parcel. 

If the Parties determine to terminate or modify this Agreement as to a 
Development Parcel due to the inability to remove or delay in removing an 
Exception, as provided in the preceding paragraph, the Parties also may terminate 
or modify this Agreement as to additional Development Parcels io Phase I or 
Phase II, as applicable, if the Parties agree, reasonably and in good faith, that the 
Exception will substantially interfere with the unified development goals of the 
Master Plan for that Phase, or that the Exception will impair marketable title to 
those additional Development Parcels. 

5 AGENCY PREDISPOSITION ACTIVITIES. After the Parties have satisfied 
or have given written waivers for the conditions precedent in Sections 2, 3 and 4 for the Phase 
being developed, the Agency will begin and/or complete the following predisposition activities as 
to the Development Parcels in that Phase for which the predisposition conditions specified in 
Section 4 have been satisfied. · 

5.1 Acquisition Parcels. The Agency will use its best efforts to acquire the 
Acquisition Parcels in Phase I or Phase II on or before the date specified in the Schedule 
ofPerformance for that Phase. The Agency may acquire property through negotiated 
purchase, gift or other means provided by Jaw. The Agency has the sole discretion in 
determining whether to hold hearings or to adopt a resolution ofnecessity authorizing it to 
acquire property by its power of eminent domain. Nothing in this Agreement obligates 
the Agency to adopt a resolution ofnecessity with respect to any Acquisition Parcel. 
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5.2 Relocation. The Agency will be responsible for relocating tenants and 
owners from an Acquisition Parcel, and paying relocation costs, as and when required by 
Jaw. 

5.3 Historic Structures. The Parties acknowledge that, as of the Effective 
Date, the Agency is responsible to relocate aU historic structures off the Acquisition 
Parcels and Agency Parcels in Phase I of the Master Development Site in accordance with 
requirements of the Mitigated Negative Declaration adopted by the Council on November 
19, 2002, in connection with its approval of Conditional Use Pennit No. C-02-061 for the 
Project. The Agency will take all steps to complete relocation of the historic structures in 
accordance with the requirements ofthe ElR. 

6 DEVELOPER'S PREDISPOSITION ACTIVITIES. After the Parties have 
satisfied or have given written waivers for the conditions precedent in Sections 2, 3 and 4 for the 
Phase being developed, the Developer shall perform and complete the following predisposition 
activities as to an Development Parcels, including the Common Area, in that Phase. 

6.1 Reason for, and Timing of, Due Diligence Inspection. The Agency 
will convey all Development Parcels to the Developer «AS IS," with all faults. The 
Developer sbaJI complete its due diligence inspection ofall Agency Parcels in Phase I 
within 30 days after the Commencement Date for Phase I, and shall complete its due 
diligence inspection of each Acquisition Parcel in Phase I within 30 days after the Agency 
acquires title or possession to that Acquisition Parcel. 

The Developer shall separately complete its due diligence inspection of the Agency 
Parcels that will be incJuded in a Development Parcel in Phase II within 30 days after the 
Agency has acquired title or possession to the first Acquisition Parcel that is to be 
assembled and conveyed as part ofthe same Development ParceJ. The Developer sha11 
complete its due diligence inspection of each Acquisition Parcel in Phase II (including an 
Acquisition Parcel described in the preceding sentence) within 30 days after the Agency 
acquires title or possession to that Acquisition Parcel. 

6.2 Developer's Inspection. The Developer will be solely responsible, at its 
expense, to investigate and determine all soil, seismic and other surface and subsurface 
conditions ofreal property in Phase I or Phase II that will be part of a Development 
Parcel, including the Common Area, and the suitability thereof for development as 
provided hereunder. The Developer's responsibility and due diligence includes, but is not 
limited to, determining the presence ofHazardous Materials, except that the Developer 
will have no responsibility to detennine the presence or absence ofHazardous Materials 
or other soil, seismic and other surface and subsurface conditions in or on th~ State 
Parking Parcel or the Courthouse Parcel. The Developer will promptly provide the 
Agency with a copy of all reports and test results. The Developer will indemnify, defend 
and hold the Agency harmless from any damages or claims for personal injury, death, 

g:\don\agr\oat rnda #10 (final 6-05).wpd 
-19-



property damage or breach of contract caused by the Developer or its employees or 
contractors in performing any inspection, investigation or other work under this 
subsection 6.2; provided that the Developer will not be obligated to indemnify, hold 
harmless or defend from any diminution in real property value to the ex.tent caused by any 
preexisting condition. not caused or contributed to by the Developer, that may be 
disclosed by the Developer's inspection, investigation or other due diligence work or 
investigation under this subsection 6.2. 

6.3 Access to Parcels. The Agency will grant the Developer and its 
designated representatives access to the Agency Parcels in Phase I and Phase II at 
reasonable times, on 24 hours' prior notice, for purposes ofconducting due diligence 
inspections and investigations. Additionally, after the Agency acquires ownership or 
possession ofan Acquisition Parcel that will comprise alJ or part of a Phase I or Phase II 
Parcel, the Agency will grant the Developer and its designated representatives access to 
such Acquisition Parcel at reasonable times, on 24 hours' prior notice, for purposes of 
conducting due diligence inspections and investigations. To pennit the Developer access 
to an Acquisition Parcel at the earliest possible time, the Agency will use best efforts. 
when negotiating a purchase agreement for the Acquisition Parcel, to help the Developer 
in obtaining the seller's permission for the Developer to enter the property for inspection. 
The Developer also may obtain consent for access dfrect1y from any property owner. 

6.4 E~vironmental Remediation. If the Developer's inspection of an 
Acquisition Parcel or an Agency Paree] comprising part ofa Development Parcel reveals 
any Hazardous Materials or environmental conditions requiring remediation, the 
Developer will promptly notify the Agency. The Parties will have 30 days after the notice 
to reach a written agreement regarding the allocation of any remediation costs. If the 
Parties cannot reach an agreement within the 30 days, (i) either Party may thereafter 
terminate this Agreement as to that Development Parcel by 30 days' notice to the other, in 
which event the Development Parcel will be severed from this Agreement; or (ii) the 
Parties may terminate this Agreement as to that Development Parcel and as to any 
additional Development Parcels if the Parties determine, reasonably and in good faith, that 
the Hazardous Materials or other environmental condition requiring remediation will 
substantially interfere with the development goals of such Development Parcels as set 
forth in the Master Plan, or will impair marketable title to such Development Parcels, in 
which event those Development Parcels will be severed from this Agreement. Any 
remediation will be pursuantto a remedial action plan, ifneeded, approved by the 
governmental agencies having jurisdiction. The work will be performed according to 
applicable Environmental Laws and any governmental requirements. 

6.5 Parcel Map Preparation and Application Fees. Immediately upon the 
Commencement Date for Phase I or, if lhe Agency gives prior written approval, upon the 
date the Agency has acquired title to or possession ofall Acquisition Parcels in Phase I, 
whichever is later, the Developer, at its sole cost, shall prepare the tentative Paree] Map to 
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establish each Development Parcel and the portion of the Common Area in Phase I as 
separate Jegal parcels and shall take all steps to finalize and record the Parcel Map. 
Immediately upon the Commencement Date for Phase II or upon the date the Agency has 
acquired title to or possession ofall Acquisition Parcels in Phase 11, whichever is later, the 
Developer, at its sole cost, shall prepare a tentative Parcel Map to establish each 
Development Parcel, the Lahvosh Bakery Parcel and the portion of the Common Area in 
Phase II as separate legal parcels and shall take all steps to finalize and record the Parcel 
Map. The Parcel Map for Phase II wi11 include any changes to the boundaries of the 
Surface Parking Parcel created by the Parcel Map for Phase I necessary to create the 
Office Building No. 2 Parcel and accommodate Office Building No. 2. The Developer 
will be responsible for all fees and costs associated with preparing, filing, processing and 
obtaining approval ofthe Parcel Map for each Phase. 

The Agency will cooperate with the Developer in applying for, processing and obtaining 
approval of the Parcel Map for either Phase, and wi1l sign or authorize, as a holder of 
record interest, any application, certificate or other document reasonably necessary to 
obtain such approval. 

7 · CONDITIONS PRECEDENT TO CONVEYANCE, ACQUISITION, 
DELIVERY AND ACCEPTANCE OF POSSESSION OF DEVELOPMENT PARCELS. 
The following are mutual conditions precedent to the Agency's obligations to convey or deliver 
possession of the individual Development Parcels in either Phase I or Phase II to the Developer, 
and the Developer's obligations to acquire and accept delivery of such Development Parcels. The 
Parties may. by mutual written agreement, waive any ofthese conditions. Alternatively, if there 
is failure ofany of these conditions, either Party may tenninate this Agreement as to that 
Development Parcel as provided herein. 

7. I Conditions in Sections 2 Through 4. The Developer and the Agency, 
respectively, shall have satisfied or waived the conditions in Sections 2 , 3 and 4 as to that 
Development Parcel. 

7.2 Predisposition Activitiu. The Agency and the Developer shall have 
completed their respective predisposition activities under Sections 5 and 6 as to that 
Development Parcel. 

7.3 Agency Rights to Development Parcel; Acquisition of Parcels. With 
respect to a proposed Development Parcel in either Phase I or Phase II that incJudes one or 
more Acquisition Parcels, the Agency shall have obtained .irrevocable rights to acquire or 

· possess the Acquisition Parcels included within the Development Parcel, whether by 
negotiated pun;:hase, gift or other means provided by Jaw, subject to the ]imitations in 
subsection 13.1. Ifthe Agency, after using its best efforts, is unable to acquire title or 
possession to any Acquisition Parcel comprising a Development Parcel in time to close 
Escrow or deliver possession by the Outside Date for that Development Parcel, the 
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Agency and the Developer may by written agreement or amendment to this Agreement: (i) 
extend the Outside Date for Closing on the Development Parcel, (ii) sever any unacquired 
Acquisition Parcel and proceed with the Project on the remainder of the Development 
Parcel, or (iii) tenninate this Agreement as to that Development Parcel. Alternatively, the 
Parties may terminate this Agreement as to that Development Parcel and additional 
Development Parcels in the applicable Phase due to the inability of the Agency to obtain 
irrevocable rights to acquire or possess an Acquisition Parcel that comprises part of such 
Development Parcel in time to close Escrow or deliver possession by the Outside Date if 
the Parties determine, reasonably and in good faith, that lack ofsuch Acquisition Parcel 
wiJI substantiaJly interfere with the unified development goals for the applicable Phase as 
set forth in the Master Plan, or that development of the applicable Phase without 
ownership or possession of that Acquisition Parcel will impair marketable title to the the 
Development Parcels in that Phase. If the property to which the Agency has acquired title 
to or irrevocable rights is reasonably sufficient to proceed with the Developer 
Improvements on the Development Parcel{s), but the Developer requests to terminate this 
Agreement as to that or those Development Parcel(s). then·as a condition of the Agency's 
agreement to the termination, the Developer will indemnify, defend. and hold the Agency 
hannless from any claim for precondemnation or inverse condemnation damages arising 
out of the Agency's acquisition efforts. lfthe Developer fails to request termination 
within 30 days after the Agency notifies it oftbe Agency's inability to acquire an 
Acquisition Parcel, the Developer will be deemed to have elected to sever the unacquired 
Acquisition Parcel and to proceed with the Developer Improvements on the balance of the 
Development Parcel(s). 

7.4 Loan CJosing. For each Development Parcel in Phase I or Phase II, the 
Developer's conslruclion lender shall have opened an escrow for the construction loan for 
the Developer Improvements on the Development Parcel to be conveyed that will close 
concurrently with the Closing of the Escrow on that Development Parcel. 

7.5 Governmental Actions. The matters specified below, each requiring 
governmental action, shaJl have been completed or approved. These matters are in 
addition to and without limitation on any other governmental permits, entitlements or 
approvals required for development of the Project, including those specified in subsection 
9.4. Governmental action may be legislative, quasi-judicial or otherwise discretionary in 
nature. Neither the Agency nor the City can take action before environmental assessment 
of the Project on the Master Development Site and any individual Development Parcel 
under CEQA is completed. Neither the Agency nor the City can commit in advance to 
approve any matter. Neither the Agency, the City nor any other public or governmental 
entity will be liable to the Developer or any other person ifit fails to grant any 
discretionary approval. 
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7.5.1 Partel Map. The final Parcel Map creating the Development 
Parcels and the Common Area in Phase I or Phase II, as applicable, shall have been 
approved and recorded. 

7.5.2 Conditional Use Permit (CUP). For Phase I, CUP No. C-02-061, 
including {ifnecessary) any amendment thereto, shall have been approved and is in 
effect, authorizing a unified mixed-use project, including mid-rise/high-rise office 
buildings, consisting ofOffice Building No. I, the Surface Parking Facilities, the 
Courthouse Facilities, the State Parking Facilities and related improvements and 
facilities. For Phase II, a conditional use permit shall have been approved, 
authorizing a unified mixed-use project, including mid-rise/high-rise office 
buildings, consisting of Office Building No. 2, Office Building No. 3 (to be 
constructed on the Surface Parlcing Parcel), the Annenian Cultural Center, the 
Lahvosh Bakery Project, the Parking Structure and related improvements and 
facilities. The CUPs will also authorize, pursuant to Section 12-407.5 of the Fresno 
Municipal Code, modification ofthe property development standards for a unified 
commercial project. 

7.5.3 Landscape Permit; Site Plan Review. A landscape permit and site 
plan review shall have been approved for Phase I or Phase II, as applicable, 
including a landscape plan for landscaping in the portion of the Common Area in 
that Phase. 

7.5.4 Vacations/Abandonments. Vacation or abandonment ofthe Santa 
Clara Street right-of-way between N and O Streets, the Santa Clara Street right-of
way between Mand N Streets, that portion of the N Street right-of-way within the 
boundaries of the Master Development Site,· and any other public alley or public 
right-of-way, as needed for development of the Project on the Master Development 
Site, shall have been approved and recorded. The vacations may, at the discretion 
of the Agency, be recorded and become effective in phases corresponding to the 
Commencement Dates for Phase I and Phase II. 

7.5.5 Easements. Public easements shall have been modified or 
abandoned as needed to develop the Project on the Master Development Site. 

7.5.6 CEQA Review. The EIR shall have been completed and certified in 
accordance with the California Environmental Quality Act. 

7.5.7 Environmental Clearances. Environmental clearances shaJl have 
been received from regulating agencies for any property within the Master 
Development Site that is found to be contaminated with Hazardous Materials. 
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7.6 Notice of Readiness to Convey and Certificate of Readiness to Proceed. 
On or after the Commencement Date for Phase I or Phase II, as applicable, the Agency will 
notify the Developer when it is prepared to convey and/or deliver possession ofany 
Development Parcel in that Phase to the Developer. Not later than 30 days before the date 
specified in the Schedule of Performance for conveyance ofa particular Development 
Parcel, the Developer will certify to the Agency in writing that the Developer is ready lo 
close escrow and construct the Developer Improvements on the Development Paree], 
provided the Agency is prepared to convey or deliver possession. The Developer's 
certification will affinn that, as to that Development Paree]: (i) no financial or other event 
has occurred that would impair the Developer's ability to complete the Developer 
Improvements, (ii} the Developer is ready, willing and able to meet its obligations under 
this Agreement as to that Development Parcel, and (iii) all conditions precedent to the 
Developer's performance are satisfied. 

7.7 Performance and Payment Bonds. The Developer shall have delivered 
labor and material bonds and performance bonds covering the Developer Improvements to 
be constructed on the Development Parcel, issued by an insurance company meeting the 
criteria for the Developer's insurance hereunder. The Developer may satisfy this condition 
by having the bonds provided by its contractor(s) for construction ofthe Developer 
Improvements. In either case. the bonds will each contain a penal sum at least equal to 
100% of Developer's estimated construction costs for the Developer Improvements shown 
in the Scope of Development (Exhibit E). The bonds will name the Agency as co-obligee. 
On request of the Developer, the Agency may consider evidence other than performance 
and payment bonds of the Developer's ability to complete the Developer Improvements. 
Such evidence must be reasonably satisfactory to the Agency. 

7.8 Evidence oflnsurance. The Developer shall have on file with the Agency 
current certificates of insurance for all insurance which this Agreement requires the 
Developer to maintain, evidencing that all required insurance is in effect. 

7.9 No Default. The Developer is not then in Default of this Agreement, and all 
representations and warranties herein of the Developer are true and correct in all material 
respects. 

7. IO Master Plan CC&R's. Prior to conveyance ofany Development Parcel in Phase I, 
but no later than 45 days after the Commencement Date for Phase I, the Master Plan CC&R's, in 
the form approved by the Agency and the State's Department of General Services, shall have been 
executed by the Developer and delivered to the Agency for recQrdation on all real property in 
Phase I and/or Phase 11, as applicable. The executed Master Plan CC&R's will be recorded on 
each Development Parcel and any portion of the Common Area in Phase I or Phase II by the 
Escrow Holder as a condition ofclose ofEscrow and conveyance of that Development Parcel ·or 
portion of the Common Area to the Developer. 
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8 DISPOSITION OF DEVELOPMENT PARCELS. 

8.1 Sale and Purchase. As to each Development Parcel, after the Parties have 
satisfied or waived all the conditions precedent set forth in Sections 2, 3, 4 and 7, have 
completed all predisposition activities set forth in Sections 5 and 6, and have satisfied a11 
requirements ofthe Law for the Agency to sell property acquired with tax increment funds, 
the Agency will sell, and the Developer will purchase, the Development Parcels, including 
the Common Area, in Phase I and Phase II according to this Section 8. 

8.1.1 Cultural Center Parcel. 

8.1 .1.1 In addition to the requirements in subsection 8.1, the Agency 
will not sell, and the Developer will have no right to purchase, the Cultural Center 
Parcel until the Developer (i) has submitted, and the Agency has approved pursuant 
to subsection 9.i, final construction plans, landscaping plans, finish grading plans, 
drawings, elevations and other development-related items (as specified in 
subsection 9.2) for the Armenian Cultural Center, and (ii) has demonstrated to the 
Agency's reasonable satisfaction that construction loan(s) and/or other funding 
sufficient to construct the Armenian Cultural Center in accordance with the 
approved development-related items is or will be available. 

8.1.1.2. Notwithstanding subparagraph 8.1. I .1: 

(A) The Parties acknowledge that the proposed Armenian 
Cultural Center is to be financed in part by, and built for the use of. the 
Armenian Cultural Foundation, Inc. (the "ACF"), pursuant to the tenns ofa 
separate agreement between the Developec and the ACF. Therefore, in lieu 
ofpurchasing the Cultural Center Parcel and developing the Annenian 
Cultural Center itself, the Developer may request that the Agency approve a 
transfer and assignment to the ACF of the Developer's right to acquire the 
Cultural Center Parcel and develop the Annenian Cultural Center, in 
accordance with and subject to subsection 16.2. If the Agency approves 
such transfer and assignment pursuant to subsection 16.2, and if ACF 
purchases the Cultural Center Parcel from the Agency for development of 
the Armenian Cultural Center. the original Developer, Old Armenian Town, 
LLC, will be relieved of any obligation to make the payments specified in 
subsection 14.1 (property tax increment and in-lieu-ofproperty tax 
increment payments) with respect to the Cultural Center Parcel. 

(B) If the ACF detennines that it will not finance or use the 
Armenian Cultural Center, the Developer shall notify the Agency and 
propose alternative Developer Improvements, consistent with the Master 
Plan and the Master Plan CC&R's, to be constructed on the Cultural Center 
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Parcel. If the Agency approves such alternative Developer Improvements, 
the Parties shall promptly negotiate and enter into an appropriate 
amendment to this Agreement as provided in subsection 21.15. 

8.2 Purchase Price. The purchase price ofeach Development Parcel in Phase I 
and Phase 11 will be two dollars ($2.00) per gross square foot. including all vacated public 
street rights-of-way and easements. The purchase price will represent and be no less than 
the reuse value ofeach Development Parcel, at the use and with the covenants, conditions 
and development costs set forth in this Agreement. The Developer will pay the fuU 
purchase price (calculated at $2.00 per gross square foot) for each Development Parcel in 
cash or certified check, deposited with the Escrow Holder, within ten business days after 
delivering the Developer's certificate ofreadiness to proceed for that Development Parcel 
(see subsection 7.6). 

8.3 Escrow. The following escrow procedures shall apply to purchase of 
each Development Parcel in either Phase I or Phase II: 

8.3.1 Opening Escrow. Within five business days after receiving the 
Developer's certificate of readiness to proceed with a Development Parcel 
(subsection 7.6), the Parties will establish an Escrow with the Escrow Holder to 
accomplish the sale and purchase of the Development Parcel. 

8.3.2 Escrow Instructions. This Agreement constitutes the initial joint 
escrow instructions of the Developer and the Agency for sale and purchase ofeach 
Development Parcel. Ifnecessary to accomplish Closing, the Parties will sign 
supplemental escrow instructions. If there is any inconsistency between the 
supplemental escrow instructions and this Agreement, the provisions of this 
Agreement will control as between lhe Parties. The Parties will sign such other and 
further documents as necessary or appropriate to close the Escrow and otherwise 
carry out this Agreement_ 

The Parties will take all actions necessary to close each Escrow in the shortest 
possible time. The Agency will not transfer any fire or casualty insurance policies 
and will cancel its own policies or delete the property from its policies after each 
Closing. The Escrow Holder may deposit all funds received in the Escrow(s) with 
other escrow funds in a general escrow account, and may transfer the funds to any 
other escrow trust account in any state or national bank doing business in 
California. 

8.3.3 Prorations. The Escrow Holder will prorate all ad valorem taxes 
and assessments, ifany, as ofClosing, between the Agency and the Developer. If 
the parties cannot ascertain then-current laxes and assessments, the Escrow Holder 
will apportion the taxes and assessments based on the amount of the most recent 

g:\don\agi\oat mda #10 (final 6-05).wpd 
-26-



statement of taxes and assessments. The Escrow Holder will adjust the proration, if 
necessary, within 30 days after finding out the actual amount of taxes and 
assessments. 

S.3.4 Escrow and Title Costs. The Agency will pay alJ escrow fees. costs 
for CLTA owner's policy of title in<mrance, recording fees and docwnentary stamp 
taxes to convey the Development Parcel to the Developer. The Developer wiU pay 
any costs for the ALTA Owner•s Policy of title insurance pursuant to paragraph 
4.2.4. or any other endorsements in excess of the standard CLTA owner's policy 
that the Developer may request. The Agency and the Developer will pay any other 
costs associated with the Escrow according to the custom and practice in Fresno 
County. The Developer wm be solely responsible for any costs associated with 
obtaimng and closing the loans to the Developer or obtaining any other source of 
funds under the Financing Plan approved by the Agency_ 

8.3.5 Close ofEscrow and Contingencies to Close. Each Escrow must 
close by the Outside Date for that Escrow specified in the Schedule of Performance, 
unless the parties mutually agree to extend the time for Closing. The Escrow 
Holder will close each Escrow and the Agency will convey each Development 
Parcel to the Developer when, and only when, the following have occurred: . 

8.3.5.1 Satisfaction of Conditions and Completion of 
Predisposition Activities. The Parties have satisfied the conditions 
precedent in Sections 2, 3, 4, and 7 and have completed their respective 
predisposition obligations in Sections 5 and 6, or the benefitting Party has 
waived the conditions or obligations in writing. 

8.3.5.2 Concurrent Close of Construction Financing or Estoppel 
Certificate. The Agency and the Escrow Holder have received a written 
commitment from the Developer•s construction lender to close and fund the 
Developer's construction financing for a Development Parcel concurrently 
with the Closing ofthe Escrow in which the Agency conveys that 
Development Parcel to the Developer. If the Developer's construction 
financing is for more than one Development Parcel, then as a condition 
precedent to each subsequent Closing, the Developer will deliver an 
estoppel certificate from its construction lender that Developer is 
performing under the loan agreement(s), is not in default of the 
agreement(s), and that the loan continues in effect. 

8.3.5.3 Recording this Agreement. If this Agreement or a 
memorandum of this Agreement has not already been recorded, the Escrow 
Holder is prepared to record this Agreement or memorandum of this 
Agreement on the entire Master Development Site at the close of the Escrow 

g;\don\agr\oat mda #10 (final 6-05).wpd 
-27-



in which the Agency conveys the Office Building No. 1 Parcel in Phase I to 
the Developer. 

8.3.S.4 Recording Master Plan CC&R's. If the Master Plan 
CC&R's have not been recorded already, the Escrow Holder is prepared to 
record the executed Master Plan CC&R's, including the provisions for 
reciprocal pedestrian access rights required by subsections 2.5 and 3.3 
above. (i) on all real property in Phase I at the close of the Escrow in which 
the Agency conveys the Office Building No. 1 Parcel to the Developer, (ii) 
on any Development Parcel in Phase II, including associated portions of the 
Common Area, at the close of the Escrow for conveyance of that 
Development Parcel. 

8.3.5.5 Grant Deed. The Escrow Holder is prepared to record a 
Grant Deed for the conveyance of the Development Parcel, substantially in 
the form in attached Exhibit F. 

8.3.5.6 Title Policy. The Escrow Holder is prepared to issue an 
ALTA Owner's Policy of title insurance or, if elected by the Developer, a 
CLTA standard coverage title insurance policy, to the Developer insuring 
the Developer's title to the Development Parcel with the Exceptions 
consented to or permitted as provided in paragraph 8.4.8. The Escrow 
Holder will provide the Agency with a dup1icate copy of the policy it issues. 

8.3.5.7 Deposit of Purchase Price. The Developer has deposited 
into Escrow the purchase price for that Development Parcel. 

8.3 .6 Termination of Escrow. If an Escrow is not in condition to close 
by the Outside Date for that Escrow, then either Party not then in Default of this 
Agreement may give notice and demand for the return of its money or property and 
terminate this Agreement as to that Development Parcel. If either Party gives 
notice and makes a demand, the Escrow will not terminate until five business days 
after the Escrow Holder delivers copies of the notice and demand to the other Party. 
If the other Party objects within the five days, the Escrow Holder may hold all 
papers and documents until instructed by a court of competent jurisdiction or by 
mutual instructions of the Parties. Termination ofany Escrow will be without 
prejudice to any legal rights either Party may have against the other under this 
Agreement, lfneither Party makes a demand, the Escrow Holder will proceed to 
Closing as soon as possible. 

8.3.7 Preliminary Change ofOwnership. The Developer will be 
responsible for promptly executing and delivering any preliminary change-of
ownership report to the Escrow Holder. 
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8.3.8 Condition of Title. At Closing, title to each Development Parcel 
will be free and clear of title Exceptions, except current taxes.and assessments, if 
any, and those Exceptions agreed to by the Developer or permitted pursuant to 
paragraph 4.2.4. 

8.3.9 Closing Statements. After Closing, Escrow Holder will deliver 
separate closing statements to the Developer and the Agency in which the Escrow 
Holder accounts for all funds it has received and disbursed for each Party, and 
copies ofdocuments signed and recorded or filed, with the recording and filing date 
information endorsed thereon. 

8.4 Order of Possession: Notwithstanding any provisfon in this Agreement to 
the contnuy, this subsection 8.4 will apply if the Agency before the Outside Date for a 
Development Parcel bas not obtained title to an Acquisition Parcel within the Development 
Parcel but, without obligation to do so, has obtained a judicial order authorizing the 
Agency to take possession of the Acquisition Parcel. The Agency may deposit a copy of 
the order and a Grant Deed for the Development Parcel based on the order into Escrow, 
and the Developer will not terminate this Agreement, but will proceed with Closing and 
with completing the Developer Improvements on the Development Parcel, ifall of the 
fo1lowing occurs: 

8.4.1 Exclusive Possession. The Agency delivers exclusive possession of 
the Acquisition Parcel by a written lease. deed or other document which the Parties 
approve to carry out the purposes of this Agreement. 

8.4.2 Quality of Possession. The right ofpossession which the Agency 
delivers to the Developer is sufficient for the Escrow Holder to issue a policy of 
title insurance insuring title meeting the requirements ofparagraph 8.3.8. 

8.4.3 Final Judgment. The Agency diligently proceeds with the eminent 
domain action until the court renders a final judgment authorizing the talcing, and 
Escrow Holder records the Grant Deed. 

8.4.4 Construction Financing. The Developer is able to secure 
construction financing on the basis of the title policy. 

Ifrequested by the Escrow Holder. the Agency will provide reasonable :indemnities and 
other assurances to insure the Agency's conveyance of title to the Developer after the court 
issues any order for prejudgment possession. 
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8.5 Noomerger. The provisions of this Agreement will not merge with any 
Grant Deed. The Grant Deed will not affect, impair or limit the provisions, covenants, 
conditions or agreements of this Agreement. 

8.6 Sale "AS IS"; No Warranty of Property Condition. Except as may be 
expressly provided otherwise in this Agreement, when the Agency conveys or delivers 
possession ofany Development Paree], including the Common Area, it will be in "AS IS" 
condition. The Agency makes and will make no representation or warranty, express or 
implied, on the condition, possession or title ofany Development Parcel, the Common 
Area or any other part of the Master Development Site. "Condition" includes, without 
limitation, the condition of soil, geology, known or unknown seismic faults, the presence of 
Hazardous Materials, or the presence ofany known or unknown fau1ts on or below the 
surface ofany Development ParceJ. The Agency will have no obligation or liability to the 
Developer or any other party for the suitability ofany Development Parcel or any portion 
of the Common Area for the development contemplated and makes no warranty of 
suitability or fitness for purpose. 

The "AS IS" condition of the Master Development Site and the Development 
Parcels includes. but is not limited to, the following conditions: (i) those conditions that 
any Toxics Reports disclose, and (ii) those conditions disclosed by the files of the 
regulators, such as but not limited to the Fresno County Health Department, and the 
California Regional Water Quality Control Board. 

8.7 Environmental Indemnification. ·From and after Closing on a 
Development Parcel, the Developer shaU defend, indemnify and bold harmless the Agency 
and its representatives, employees, consultants, officers and volunteers from any claims, 
liabilities, damages, remediation costs and judgments which may result from the presence, 
removal and storage ofany Hazardous Materials on the Development Parcel, including 
Common Area. The Developer will be obligated under this subsection whether the Agency 
or any ofits respective officers, officials, employees, agents, boards or volunteers are 
actively or passively negligent. However, the Developer will not be obligated for any loss, 
liability, fines, penalties, forfeitures, costs or damages caused solely by the active 
negligence or willful misconduct of the Agency or any of its officers, officials, employees, 
agents, boards or volunteers acting within the scope of their authority. 

8.8 Agency Sale to Third Party. 

8.8.1 Developer Failure to Proceed. If the Developer fails to give a 
certificate of readiness to proceed on a Development Parcel within the time 
specified in subsection 7.6, the Agency may give notice to the Developer that the 
Agency intends to sell the Development Parcel to another person or entity. If the 
Developer fails to give the certificate of readiness within 60 days after such notice, 
the Agency may then sell the Development Parcel to another person or entity that 
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the Agency detennines, in the Agency's sole judgment, has sufficient financial 
strength and business experience in planning, financing, development, ownership, 
and operation of similar projects to acquire the Development Parcel and to complete 
on that Development Parcel the Developer Improvements, or other improvements 
acceptable to the Agency and the transferee, in accordance with the Master Plan 
and the Master Plan CC&R's. 

8.8.2 Severed Parcels. Ifa Development Parcel, Agency Parcel or 
Acquisition Parcel is severed from this Agreement by the Parties pursuant to any 
provision of this Agreement, the Agency may then sell the Development Parcel, 
Agency Parcel or Acquisition Parcel to another person or entity that the Agency 
determines, in the Agency's sole judgment, has sufficient financial strength and 
business experience in planning, financing, development, ownership, and operation 
of similar projects to acquire the Development Parcel, Agency Parcel or 
Acquisition Parcel and to complete on that parcel Developer Improvements, or 
other improvements acceptable to the Agency and the transferee, in accordance 
with the Master Plan and the Master Plan CC&R's. 

9 CONDITIONS PRECEDENT TO CONSTRUCTION. The fo11owing are 
conditions precedent to the Developer's obligation and right to begin construction of the 
Developer Improvements on any Development Parcel in either Phase I or Phase II. These 
conditions must be satisfied by the times set forth below or, ifno time is stated, by the time set 
forth in the Schedule ofPerformance, wlless the benefitting Party, in writing, waives the condition 
or the Parties extend the time for satisfaction. Either Party may terminate this Agreement as 
provided herein for failure ofany condition following the date set for satisfaction, Wlless the 
Parties extend the date. 

9.1 Conveyance of Development Parcel. The Agency shalJ have conveyed 
title and/or possession of the Development Parcel to the Developer. 

9.2. Agency Review and Approval. Solely to assure the Agency that the 
Developer Improvements will further the redevelopment goals, requirements and 
expectations of the Plan, the Law and this Agreement, the Developer will submit all 
development-related items to the Agency for review and approval. If the Developer must 
submit the document to the City, the Developer will deliver a copy to the Agency at the 
same time. The Agency will approve or disapprove the items in writing within 30 days 
after receipt. These items include, but.are not limited to, building permits, conditional use 
permits. site plans, building plans, reciprocal easements, reciprocal parking agreements, if 
needed, basic concept drawings, elevation and other drawings showing architectural style, 
design and features, landscaping plans prepared by a professional landscape architect 
(including any temporary landscaping on the Office Building No. 1 Parcel, the Surface 
Parlcing Parcel and the portion of the Common Area in Phase I), finish grading plans 
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(prepared by a licensed civil engineer), schematic plans, preliminary plans and final 
construction plans. 

The Developer will submit the items for review within the times set forth in the Schedule 
ofPerformance (Exhibit D). The Agency's Executive Director, Redevelopment 
Administrator or designee will conduct the review and approval. The Agency's review will 
be in addition to ~d without limitation on any review and approval by the City or any 
other governmental agency having jurisdiction. The Agency will not require or permit the 
Developer to take any action or to refrain from any action that conflicts with or is less 
restrictive than any development requirement of the City. 

If the Agency disapproves a development-related document, the Agency will notify the 
Developer and will provide reasonable detail of its reasons for disapproval and the changes 
it requires. The Agency and the Developer then will meet and confer in good faith to 
resolve the basis for disapproval. Upon conclusion of lhat process, the Developer will 
diligently and promptly revise. ifnecessary, the disapproved plans. drawings or 
development-related documents and resubmit them to the Agency. The Developer may 
appea] any disapproval by Agency's Executive Director, Redevelopment Admirustrator or 
designee to the Agency Board. 

9.3 Incorporation and Ownership of Approved Documents; Material 
Change. After the Agency approves each development-related document, the Developer 
wi11 provide a duplicate copy ofeach approved document to the Agency; after that, the 
document will become a part of this Agreement as though fu]ly set forth herein. The 
duplicate document will belong to the Agency for use as it may deem advisable including, 
but not limited to, completion of the Project or any Developer Improvements upon any 
Default of the Developer. The Developer may not make any Material Change to an 
Agency-approved development-related document without first submitting the change to the 
Agency for review and approval according to the process in subsection 9.2. Until the 
Agency approves a Material Change, the previously approved document wiJl be the 
controlling docwnent. 

9.4 - City and Other Governmental Approvals. The Developer shall have 
obtained any City and/or other governmental permits or approvals required for the 
Developer to complete the Developer Improvements on the Development Parcel. The 
Developer will cooperate with the Agency and the State as needed to obtain any other 
governmental permits or approvals necessary to the Project, the State Parking Facilities or 
the Courthouse Facilities. Also. the Agency wiJI assist the Developer as reasonably 
required in obtaining necessary City and other governmental permits or approvals for the 
Developer Improvements. The Agency's signature to this Agreement or approval ofany 
governmental permit or approval, however, is nof approval by the City and in no way limits 
the discretion of the City or any other governmental agency in the permit and approval 
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process including, without limitation, the City's or other governmental agency's detailed 
review and approval of the Developer's final construction plans and specifications. 

9.5 Construction Contracts. The Developer's construction contracts with 
contractors, appropriately licensed and qualified for construction of the Developer 
Improvements on the Development Paree) and approved by the Agency, are in effect. Each 
construction contract will provide that the contractor will complete construction for some 
fixed or specified maximum amounts pursuant to the approved fmal construction plans and 
the approved Financing Plan. 

Within 15 business days after the City issues a building pennit for construction on a 
Development Parcel, the Developer shall submit copies of the constmction contract(s) for 
that Development Parcel to the Agency's Executive Director, Redevelopment 
Administrator or adesignee, for the sole.and limited purposes ofdetermining: (i) that the 
costs of work have been clearly fixed and are consistent with the approved Financing Plan, 
(ii) that no contract contains Material Changes, not already approved by the Agency, to the 
Financing Plan or any development-related document, and (iii) that the contract(s) contain 
the required equal opportunity covenants. 

10 DEVELOPER'S CONSTRUCTION OBLIGATIONS FOR INDIVIDUAL 
DEVELOPMENT PARCELS. 

IO.I Beginning Construction. Notwithstanding any other provision of this 
Agreement, the Developer will not begjn construction on any Development Parcel until the 
Agency has title or possession rights in all portions of the Development Parcel and bas 
conveyed title and/or possession to the Developer. 

I 0.2 Development of Individual Development Parcels. The Developer wjl] 

begin construction of the Developer bnprovements on each Development Parcel: (i) within 
90 days after the Closing in which the Agency conveys the Development Parcel to the 
Developer or the Agency delivers exclusive possessjon to the Developer under a 
prejudgment order of possession, or (ii) if the City has not issued a building permit for the 
Developer Improvements within the 90-day period through no fault of the Developer, then 
within 30 days after the City issues the building permit. The Developer may request an 
extension, and the Agency in its sole discretion may grant the extension. The Developer 
will diligently complete the Developer Improvements on each Development Parcel 
according to this Agreement, the Plan, the Scope ofDevelopment (Exhibit E), the Master 
Plan CC&R's, the Schedule ofPerformance (Exhjbit D), the approved final construction 
plans, the Master Plan CC&R's, the Master Plan, all City permits and approvals, all 
Agency approvals and all applicable local, state and federal laws, codes, standards and 
regulations. Without limiting the generality oftbe foregoing, construction and completion 
of Developer Improvements on a Development Parcel shall comply with the following: 
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10.2.1 Construction Completion Deadline. The Agency will convey the 
Development Parcels to the Developer only for redevelopment pursuant to this 
Agreement, the Master Plan, the Master Plan CC&R's, the Plan and the Law, and 
not for land speculation. Therefore, the Developer will diligently pursue 
construction on each Development Parcel within the times shown in the Schedule of 
Perfonnance for that Development Parcel and wilJ complete such construction not 
later than the date shown in the Schedule of Performance (or another date as the 
Parties may agree in a writing approved by the Agency Board). 

Without limiting the preceding paragraph, the Developer shall use best efforts to 
complete construction ofOffice Building No. I on the Office Building No. I Parcel 
within two years after completion of the Courthouse Facilities by the State. The 
Developer shall in any event commence construction ofOffice Building No. 1no 
later than four years after the Effective Date of this Agreement. 

10.2.2 Utilities. The Developer will remove or relocate, or arrange for 
removal or relocation of, utility lines and facilities that must be removed or 
relocated to accommodate development of the Development Improvements on the 
individual Development Parcels, according to the Schedule of Performance. 

10.2.3 Site Clearance. Except for the historic structures relocated by the 
Agency (see subsection 5.3), the Developer wiJJ demolish structures and 
improvements and clear the individual Development Parcels to accommodate the 
Developer Improvements, all according to the Schedule of Performance. 

10.2.4 Surface Parking Parcel and Surface Parking Facilities. As part 
of the Phase I Developer Improvements, the Developer shall construct the Surface 
Parking Facilities on the Surface Parking Parcel and use the Surface Parking 
Facilities to temporarily accommodate some of the vehicle parking for Office 
Building No. I until construction of the first structure of the Parking Structure in 
Phase Il, as provided in paragraph I 0.2.5. 

Upon conveyance of the Office Building No. 2 Parcel to the Developer and 
satisfaction ofall conditions precedent to construction ofOffice Building No. 2, as 
specified in Section 9, the Developer may use a portion of the Surface Parking 
Parcel for Office Building No. 2 improvements, provided that (i) the remaining 
portion of the Surface Parking Facilities contains at least 400 vehicle parking 
spaces, and (ii) the Developer obtains, at its expense, an amendment to the Parcel 
Maps for Phases I and II, a lot line adjustment or other approval required by the 
City to remove such portion of the Surface Parking Parcel from the boundaries of 
the Surface Parking Parcel and include it within the boundaries of the Office 
Building No. 2 Parcel. 
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lflhe Developer completes the first structure of the Parking Structure as provided in 
paragraph I 0.2.5, and upon satisfaction of all conditions precedent to construction 
of Office Building No. 3 and the second structure of the Parking Structure, as 
specified in Section 9, some of the vehicle parking for Office Building No. I will be 
provided in the first structure of the Parking Structure and the Developer sha11 
remove the Surface Parking Facilities and use the Surface Parking Parcel to 
construct, operate and maintain Office Building No. 3 and the second structure of 
the Parking Structure, as provided in this Agreement, provided that the Developer 
obtains, at its expense, an amendment to the Parcel Map for Phase II, a lot line 
adjustment or other approval required by the City to create the Office Building No. 
3 Parcel (Parcel F shown on the Master Plan) on the Surface Parking Parcel for 
construction ofOffice Building No. 3, with the remainder of the Surface Parlcing 
Parcel to be used for construction of the second structure of the Par1cing Structure. 

The Surface Parking Parcel and the Surface Parking Facilities shall continue to be 
used to accommodate some of the vehicle parking for Office Building No. I until 
completion of the first structure of the Parking Structure, subject to the following: 

(i) If the Developer loses its right to conveyance of the Parking Slructure 
Easement as provided in paragraph 10.2.5 and is therefore unable to 
construct the first structure of the Parking Structure but proceeds with 
construction ofOffice Building No. 3 in Phase II; or 

(ii) If, after completion of Office Building No. 1 and the Surface Parking 
Facilities but prior to completion ofthe first structure of the Parking 
Structure. the Agency exercises its right ofreentry, termination and reverter 
on the Surface Parking Parcel pursuant to Section 20.3 because the 
Developer fails to proceed with or abandons Phase II altogether, or fails to 
proceed with or complete or abandons Office Building No. 2. Office 
Building No. 3 or either structure of the Parl~ing Structure; 

the Agency wilJ make available. at the Developer's e;x.pense, replacement vehicle 
parking for Office Building No. l on one or more sites within a radius of no more 
than two and one-half blocks from the boundaries of the Office Building No. I 
Parcel, at a rate no greater than 1.6 vehicle parking spaces per 1,000 gross square 
feet ofspace in Office Building No. 1. The Developer shaU be responsible for 
obtaining, also at its expense, any replacement vehicle parking in addition to that 
made available by the Agency and required to meet the parking requirements for 
Office Building No. I under the City's Zoning Ordinance or other applicable codes 
or regulations. 

10.2.5 Parking Structure. The Developer will be entitled to conveyance 
of the Parking Structure Easement only for, and shall use the Parking Structure 
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Easement only for. construction, operation and maintenance of the first structure of 
the Parking Structure. The Developer sha11 commence construction of the first 
structure of the Parking Structure within the time specified in the Schedule of 
Perfonnance, but no later than the time construction of Office Building No. 2 is 
commenced. The design and operating specifications for the first structure of the 
Parking Structure shall be subject to prior review and approval by the State's 
Department ofGeneral Services. 

If the Developer fails to give the Agency a certificate of readiness lo proceed with 
the first structure of the Parking Structure, as required by subsection 7.6, within 
four years after the Effective Date of this Agreement, the Developer will have no 
right to conveyance of the Parking Structure Easement. 

Notwithstanding the preceding paragraph or paragraph 10.2.1, the Developer 
acknowledges that paragraph 9.3.4.l of the State Agreement provides that if the 
Developer has not commenced construction ofOffice Building No. I within four 
years after the Effective Date of the State Agreement, the Developer wi11 have no 
right to transfer or use of the Parking Structure Easement for construction. 
operation or maintenance of the Parking Structure or any other pwpose. 
Accordingly, ifthe Developer has not commenced construction ofOffice Building 
No. 1 within four years after the Effective Date of the State Agreement (February 
25, 2004), and if the State demands in writing that the Agency comply with 
paragraph 9.3.4.1 of the State Agreement, the Developer will have no right to 
conveyance of the Parking Structure Easement. and'the Agency will use or dispose 
ofthe Parking Structure Easement as provided in paragraph 9.3.4.1 of the State 
Agreement. 

After completion of the first structure of the Parking Structure, the Developer shall 
construct the second structure of the Parking Structure on the Surface Parking 
Parcel to accommodate some of the vehicle parking for the Developer 
Improvements in Phase II, as shown on the Master Plan and described in the Project 
Description. The Developer shall commence construction of the second structure of 
the Parking Structure within the time specified in the Schedule of Perfonnani:e, but 
no later than the time construction ofOffice Building No. 3 is commenced. 

10.2.6 Office Building No. 1. The height ofOffice Building No. I shall 
not exceed 135 feet. The ground level floor plate of Office Building No. l shall not 
exceed 30,000 square feet. The plans, drawings and specifications for the exterior 
of Office Building No. I, including all proposed signage and incidental exterior 
improvements, shall be subject to prior review and advice by the State's 
Department ofGeneral Services for the purpose ofverifying that the exterior 
appearance of Office Building No. I wi11 comply with the Master Plan CC&R's. 
The Developer also will give the State's Department of General Services the right 
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to review and approve, in advance, any retail or other commercial uses proposed in 
Office Building No. I. 

10.3 Progress Reports. Until the Developer completes the Developer 
Improvements on a Development Parcel and the Agency issues a Release ofConstruction 
Covenants for that Development Parcel, the Developer will provide monthly written 
reports to the Agency of its construction progress. The reports will be in such form and 
detail as the Agency may require. 

10.4 Rights of Access. The Agency's representatives will have the right to enter 
any Development Parcel or other portions ofthe Master Development Site during 
construction, without charge or fee, during normal construction hours to assure 
compliance with this Agreement. Entry by Agency representatives will not interfere with 
the construction of the Master ~Ian improvements or the Developer Improvements. 

10.5 Release of Construction Covenants. After the Developer has 
satisfactorily completed construction of the Developer Improvements on a particular 
Development Parcel according to this Agreement, the Developer may ask the Agency in 
writing to issue a Release of Construction Covenants for that Development Parcel. The 
Developer or its successor will provide the fol1owing with the request: (i) a certificate of 
occupancy, (ii) a certificate from the Developer's architect that construction on the 
Development Parcel is complete and complies with this Agreement, the Master Plan, the 
Master Plan CC&R's and the approved final construction plans, (iii) evidence that any 
recorded mechanics' or materialman's liens or stop notices have been released or bonded 
against, and (iv) one or more loan commitments, which the Developer has accepted in 
writing, from qualified lenders for permanent (take out) financing for the Developer 
Improvements, or other evidence reasonably satisfactory to the Agency that the Develop.er 
has secured such pennanent (take out) fmancing. 

The Agency, within 30 days after receiving the Developer's written request and supporting 
documents, will (i) issue the Release ofConstruction Covenants, or (ii) give the Developer 
its reasons for not issuing it and the actions that the Developer must take before the Agency 
wilJ issue the Release. In the latter case, the Agency will thereafter issue the Release of 
Construction Covenants within 30 days after receiving the Developer's further written 
request and supporting documents demonstrating, to the Agency's reasonable satisfaction, 
compliance with the actions specified by the Agency in its prior response to the initial 
request for the Release. The Release, when recorded in the Official Records ofFresno 
County, is a conclusive detennination that the Developer has satisfied its construction 
obligations under this Agreement for the Development Parcel(s) described therein. 

The Release will not be evidence that the Developer has complied with or satisfied any 
obligation to a mortgagee holding a deed of trust securing money lent to finance the 
construction. The Release wm not terminate the Developer's obligations under this 
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Agreement that, by their nature, are intended to smvive the Developer's completion of 
consbUction on the specific Development Parcel(s) and wiH not terminate the Developer's 
construction obligations on any Development Parcel other than the Development Parcel(s) 
described in the Release. The Release is not the notice of completion under California 
Civil Code§ 3093. 

10.6 Effect of Recording Release of Construction Covenants. After a Release 
ofConsbUction Covenants is recorded, any party then owning or afterwards purchasing, 
leasing or acquiring any interest in a Development Parcel described in the Release will not 
incur any obligation or liability for construction under this Agreement with respect to that 
Development Parcel. 

I I Master PJan Improvements and Obligations. In addition to the Developer's 
obligation to consbuct Developer Improvements on individual Development Parcels as set forth in 
subsection I 0.2, the following obligations, work and improvements for the Master Plan wiJI be 
performed, constructed, installed and completed by the Agency, the City or the Developer, as 
specified below. in accordance with the Scope of Development, the approved final construction 
plans, the Master Plan CC&R's, aJI City permits and approvals, all Agency approvals and 
applicable provisions of the State Agreement. 

11. l Agency Phase I Improvements. The Agency shall be responsible for, and 
only for, constructing and installing the following work and improvements for Phase I of 
the Master Plan: 

11.1.1 The Agency will perform, construct and install, or will cause the 
City to perfonn, construct and instal1, in reasonable coordination with the State's 
construction of the Courthouse Facilities, all work and improvements specified in 
paragraphs 9.3.1, 9.3.2, 9.3.4.4 and 9.3.4.5 of the State Agreement, including 
installation ofcurb, gutter, sidewalk and trees and landscaping improvements in 
pub]ic street rights-of-way along the boundaries of the Courthouse Paree), the State 
Parking Parcel and the rest ofPhase I of the Master Plan. 

The Developer will have the right to review and recommend the types ofstreet trees 
to be installed by the Agency or the City in the public street rights-of-way along the 
perimeter ofPhase I. However, as many existing trees as possible wiJJ be retained. 

The Developer, at its expense, shall properly irrigate and maintain the street trees 
and landscaping installed by the Agency or the City pursuant to this paragraph 
11.1. I. The irrigation system for the street trees and landscaping installed by the 
Agency or the City win be connected to the irrigation system installed by the 
Developer for the Phase I Parcels. The curb, gutter and sidewalk: improvements 
wil1 be maintained by the City in accordance with City standards. 

g:\don\agr\oat mda #10 (final 6-05).wpd 
-38-



The Agency will be responsible for the costs of installing such improvements to the 
extent necessary to comply with City plans, codes, ordinances and specifications. 
If the State or the Developer requests other than standard City curb, gutter, sidewalk 
or landscaping along the perimeter of the Courthouse Paree], the State Parking 
Parcel or any other portion ofPhase I, the State or the Developer (whichever 
makes the request) will be responsible for any increased costs of such 
improvements. 

On or before the Effective Date, the Agency will have delivered to the State and the 
Developer the final plans, drawings and specifications for construction and 
installation ofpublic street right-of-way improvements required by this subsection 
I 1.1.1 which will be used by the Agency or its contractor(s) for relocation and 
construction ofsuch public street right-of-way improvements. The finaJ plans, 
drawings and specifications for improvements along the perimeter of the 
Courthouse Parcel and the State Parking Parcel will be based on preliminary plans, 
drawings and specifications approved by the State prior to tbe Effective Date, 
pursuantto paragraph 9.3.2 oflhe State Agreement. If they have not already given 
their approvals before the Effective Date, the State (as to the perimeter oftbe 
Courthouse Parcel and the State Parking Parcel) and/or the Developer, as the case 
may be, will have 30 days after delivery to review and approve the final plans, 
drawings and specifications. Neither the State nor the Developer will withhold 
approval unreasonably and will give approval if they confmn that the work shown 
in the plans, drawings and specifications will comply with City plans,. codes, 
ordinances and specifications and, if applicable, any additional requirements 
requested by the State or the Developer. The State and tbe Developer will give its 
approval or nonapproval in writing and, ifnonapproval, the specific reasons for 
nonapproval. If either tbe State or the Developer does not approve any of the plans, 

.. drawings or specifications, authorized representatives of the State, the Developer, 
the Agency and the City shall meet within IO days after notice ofnonapproval and 
confer in good faith to remove or resolve the specified reasons for nonapproval. 

The Agency shall complete or cause completion of construction and installation of 
the work and improvements specified in this paragraph 11: l. l according to the 
approved final plans, specifications and drawings and the applicable time lines in 
the State Agreement, including any extensions thereof 

11.1.2 The Agency shalJ construct the State Parking Facilities on the State 
Parking Parcel in accordance with paragraph 2.6.4 of the State Agreement, 
including on-site landscaping and curb, gutter, sidewalk, street trees and 
landscaping in the public street right-of-way along the perimeter of the State 
Parking Parcel. The Developer, at its expense. shall properly irrigate and maintain 
the on-site landscaping and the street trees and landscaping in the public street 
right-of-way. 
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11.2. Developer Master Plan Improvements. Except for those Phase I 
improvement obligations expressly assumed by the Agency in subsection 11.1, the 
Developer shall perfonn, construct, install and complete, at its cost and expense, all other 
obligations, work and improvements for Phase I and Phase II of the Master Plan required 
by this Agreement; the State Agreement; all City or other government agency permits and 
approvals; the EIR; and Mitigated Negative Declaration No. C-02-061 (approved by the 
City on November 19, 2002), including but not limited to the following: 

11.2.1 To the extent not already completed by the Agency pursuant to the 
State Agreement, the Developer shall clear all real property in Phase I of the Master 
Plan, other than the Courthouse Parcel and the State Parking Parcel, ofany 
remaining existing structures, buildings and unneeded infrastructure as required by 
paragraph 2.6.4 of the State Agreement;, and shall clear all real property in Phase II 
oftbe Master Plan, other than the Lahvosh Bakery Parcel, of all existing structures, 
buildings and unneeded infrastructure. 

11.2.2 The Agency delegates and transfers to the Developer, and the 
Developer shall construct, insta1l and complete all work and improvements 
specified in paragraphs 9.3.4.2, 9.3.4.3, 9.3.5.2, 9.3.5.4, 9.3.5.5 and 9.3.5.6 of the 
State Agreement. 

11.2.3 The Developer shaJJ develop the area between the Courthouse Parcel 
and the Office Building No. 1 Parcel as a plaza and associated improvements in 
accordance with the Master Plan, the Scope ofDevelopment and paragraph 9.3.5.3 
of the State Agreement. The Developer shall complete these improvements on or 
before the date the Courthouse Facilities are completed. 

12 GENERAL CONSTRUCTION OBLIGATIONS. 

12.1 Coordination with Courthouse Facilities and State Parking Facilities. 
The work and improvements for Phase I of the Master Plan described in Section 11 shall be 
performed, constructed and installed, and the Developer shall perform, consbuct and install 
Office Building No. I, the Surface Parking Facilities and all other Developer 
Improvements and work in Phase I, so as to prevent disruption ofthe completed 
Courthouse FaciJities and State Parking Facilities, and prevent unreasonable interference 
with operations in the Courthouse Facilities or the State Parking Facilities during future 
development of Phase I. 

12.2 Developer's Construction Costs. Except for obligations and fees expressly 
assumed by Agency in this Agreement, the Developer will be respo~ible for all costs and 
fees associated with developing the Master Plan improvements, the Development Parcels, 
the Common Area and other portions of the Master Development Site including, without 
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limitation, all fees and costs associated with obtairnng governmental permits and approvals. 

12.3 Compliance With Laws. The Developer shall comply with all applicable 
Jaws, regulations and rules ofthe governmental agencies having jurisdiction over the 
Master Development Site, the Project or the Developer, including, but not limited to, 
applicable federal and state labor standards and environmental laws and regulations. 

The Developer, not the Agency, is responsible for determining applicability of, and 
compliance with, all local, state and federal laws to the Developer's activities on the 
Development Parcels, the Common Area and the Master Development Site including, 
without limitation, the California Labor Code, Public Contract Code, Public Resources 
Code, Health & Safety Code, Government Code, the City charter, and the City's municipal 
code. The Agency makes no representations as to the applicability or inapplicability ofany 
such laws to this Agreement, the Developer, the Developer Improvements, the Master Plan 
improvements or the parties' respective rights or obligations hereunder including, but not 
limited to, payment ofprevailing wages, competitive bidding, subcontractor listing, or 
other matters. The Agency will not be liable or responsible in law or equity for any failure 
of the Developer to comply with any such laws, even if the Agency knew or should have 
known of the need for such compliance or failed to notify the Developer of the need for 
such compliance. 

12.4 Equal Opportunity; Anti-Discrimination. Neither the Developer nor any 
of the Developer's contractors, subcontractors or employees will discriminate based on 
race, color, creed, religion, sex, marital status, age, physical or mental disability, ancestry 
or nationa1 origin in the hiring, firing, promoting or demoting ofany person engaged in the 
construction work or activities undertaken pursuant to this Agreement. The Developer and 
each of its construction contractors will give employment preference, to the extent 
practicable, to individuals residing within the Project Area. 

12.5 Extension of Time for Completion. The Agency may extend, in writing, 
the Developer's deadline for completing the Master Plan improvements specified in 
subsection 11.2 or the Developer Improvements on a Development Parcel for a period 
reasonably necessazy to overcome a delay if the delay is due to a cause that is beyond the 
Developer's reasonable contro1. A cause is beyond the Developer's reasonable control if 
the Developer, with reasonable diligence, could not have foreseen and avoided the cause. 
Such causes include, but are not limited to, acts ofGod; unusually severe weather or flood; 
war, riot or act ofthe pubJic enemy; act ofdomestic or foreign terrorism; labor dispute; 
unavoidable inability to secure labor, materials, supplies, tools or transportation; or acts or 
failures to act by any governmental authority having jurisdiction ( other than Agency acts 
contemplated by this Agreement), and other than the Developer's Jack offunds or inability 
to obtain construction .financing. As a condition precedent to any extension of time, the 
DevelopeT will give the Agency notice within 10 days after any cause for delay occurs. 
The notice will set forth the cause of the delay, the extension the Developer expects is 
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necessary to overcome the cause, and a request that the Agency approve the extension. 
Any extension of time for completion ofOffice Building No. 1 or the Master Plan 
improvements in Phase I also must be approved by ao authorized representative of the 
State. The Parties wi11 confirm any approved extension in w-riting as a modification to the 
Schedule ofPerfonnance. 

12.6 Liens and Stop Notices. The Developer will not allow any lien or stop 
notice to be placed on any Development Parcel, the Courthouse Parcel, the State Parking 
Parcel or any other part of the Master Development Site, from any act or omission of the 
Developer or any of its employees or contractors. If a claim of lien or stop notice is given 
or recorded, the Developer will take the following actions within 30 days after recording or 
service of the lien or notice: 

12.6.l Pay or discharge the lien or notice; or 

12.6.2 Record and deliver a surety bond in sufficient form and amount or 
otherwise provide proof to the Agency of a source for the release of the lien or 
notice;or -

12.6.3 Give the Agency other assurance that the Agency, in its sole 
discretion, deems satisfactory for paying the lien or bonding the stop notice and 
protecting the Agency. 

13 AGENCY'S IMPROVEMENTS AND PROJECT OBLIGATIONS. Subject to 
all the conditions precedent and any other applicable express provisions of this Agreement, and in 
addition lo those obligations specified fo subsection I 1.1, the Agency's obligations are as follows: 

13.1 Site Acquisition and Assembly. After the Commencement Date for Phase 
I or Phase II, the Agency will be responsible for assembling the individual Development 
Parcels in that Phase as set forth in this Agreement and the Schedule ofPerformance. 

The Agency will use best efforts to acquire the Acquisition Parcels in the Master 
Development Site and to assemble them with Agency Parcels into the Development Parcels 
as provided in this Agreement. If the Agency is unable to acquire an Acquisition Parcel 
through negotiated purchase, gift or other voluntary means, the Agency will commence and 
pursue all steps required by the Law and by the California Eminent Domain Law (Title 7 
ofPart III of the Code of Civil Procedure} to acquire the Acquisition Parcel through the 
power of eminent domain. However, the Agency's obligation to acquire any Acquisition 
Parcel through eminent domain is subject to the Agency Board holding a duly noticed 
public hearing, determining that the public interest and necessity require acquisition of the 
Acquisition Parcel and adopting a resolution of necessity making the findings, all as 
required by Code ofCivil Procedure Sections 1245.220-1245.255. The Agency cannot 
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commit in advance that the Agency Board will be able to make such findings or that it will 
adopt a resolution ofnecessity as to any Acquisition Parcel. 

13.2 Conveyance ofDevelopment Parcels. After the final Parcel Map for Phase 
I or Phase II (as applicable) is approved and recorded, and on receipt of a certificate of 
readiness to proceed from the Developer as provided in subsection 7.6, and subject to 
satisfaction or waiver ofconditions precedent to conveyance under Section 7, the Agency 
will convey each Development Parcel in that Phase to the Developer as prnvided iu this 
Agreement and according to the Schedule of Performance. 

13.3 Relocation and Acquisition Information. The Agency will be the primary 
point of contact for owners, tenants and other interested persons for information and 
resolution ofissues concerning acquisition of the Acquisition Parcels, eminent domain, 
relocation and replacement housing. 

13.4 Vacations and Abandonments. Prior to the Effective Date, the City has 
vacated the Santa Clara Street right-of-way between N and O Streets, the N-0 Alley 
between Ventura Street and Freeway 41, the alley along Freeway 41 between N Street and 
the N-0 AJley and an associated sewer and water easement. Subject to public hearings, 
notices, findings and other proceedings :required by Jaw, the Agency will cause the City to 
evaluate and take all steps to abandon or vacate that portion of the N Street right-of-way 
within the boundaries of the Master Development Site, and any other public alley or public 
right-of-way, as needed for development of the Project, the Courthouse Facilities and the 
State Parking Facilities on the Master Development Site according to the Schedule of 
Performance. 

13.5 Historic Structures. The Agency wil1 be responsible to relocate off the 
Master Development Site existing historic structures as provided in subsection 5.3 and 
paragraph 10.2.3. 

13.6 Master Plan CC&R's. The Agency wiJI cooperate with and reasonably 
assist the Developer in preparing the Master Plan CC&R's and in obtaining the State's 
review and approval of the Master Plan CC&R's. 

13.7 Lahvosh Bakery Project. Within 60 days after the Commencement Date 
for Phase 11, the Agency will use its best efforts to negotiate and enter into an owner 
participation agreement with the owner of the Lahvosh Bakery Parcel for development of 
the Lahvosh Bakery Project, in accordance with the Law, the Plan and applicable owner 
participation rules under the Plan. The terms and conditions of the owner participation 
agreement will be separately determined by the Agency and the owner, but will provide for 
at least the following: 
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13.7.1 The owner shall commence construction of the Lahvosh Bakery 
Project within 24 months after the effective date ofthe owner participation 
agreement and sha11 complete the Lahvosh Bakery Project within 48 months after 
such effective date. 

13.7.2 The design and appearance of the Lahvosh Bakery Project shall 
comply with the Master Plan and the Master Plan CC&R's. The Developer will 
have the right to review all plans, drawings and specifications for the Lahvosh 
Bakery Project to ensure such compliance. The owner shall coordinate construction 
of the Lahvosh Bakery Project with construction of the Developer Improvements on 
the Phase II Parcels to ensure compliance and consistency with the Master Plan and 
the Master Plan CC&R's. 

13.7.3 If the owner fails to commence construction within 24 months after 
the effective date of the owner participation agreement (or any extension permitted 
thereunder), the Agency will have the right to take al] steps required by law to 
acquire title to and possession ofthe Lahvosh Bakery Parcel and to thereafter 
convey such parcel to the Developer for development pursuant to the Master Plan 
and the Master Plan CC&R's, on terms mutually agreed by the Agency and the 
Developer. 

If the Agency and the owner enter into the owner participation agreement described above, 
the Developer will cooperate with and assist the owner in development of the Lahvosh 
Bakery Project, and will coordinate construction of and connect the Developer 
Improvements in Phase II with the Lahvosh Bakezy Project improvements. 

If the Agency is unable to negotiate and enter into the owner participation agreement 
within 60 days after the Commencement Date for Phase II or such later date as the Agency, 
the owner and the Developer may agree, the Agency will take all sleps required by law to 
acquire title to and possession of the Lahvosh Bakery Parcel and to thereafter convey such 
parcel to the Developer for development pursuant to the Master Plan and the Master Plan 
CC&R's, on terms to be agreed by the Agency and the Developer. The Agency's 
obligation to acquire the Lahvosh Bakery Parcel will be subject to the conditions and 
limitations in subsection 11.l for the Agency's acquisition ofan Acquisition Parcel. 

14 DEVELOPER'S CONTINUING OBLIGATIONS. 

14.l Taxes and Assessments. The Developer will pay before delinquency all ad 
valorem real estate troces and assessments on the Development Parcels conveyed to it, 
subject to a right to contest the taxes in good faith. The Developer will remove any levy or 
attachment made on the Development Parcels, or assure the satisfaction thereofwithin a 
reasonable time. 
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14. l. l The Developer will not apply for or receive any exemption from 
property taxes or assessments on any interest in the Development Parcels, any other 
portion of the Master Development Site. or the Developer Improvements, except as 
expressly provided in this paragraph 14.1. l or paragraph 14.1.2. Ifany tenant, 
lessee or other occupant of the Developer Improvements on a Development Parcel 
is a governmental agency, charitable entity, not-for-profit entity or any other person 
or entity which is not subject to property taxation or possessory use taxation, and 
such tenan~ lessee or occupant entity requires that the Developer apply for and 
maintain a property tax exemption on the portion ofa Development Parcel occupied 
by it, the Developer shall pay the Agency an annual amount equal to the property 
tax increment [(.006) X (full cash value of the property~including the value of the 
Developer Improvements and other improvements)] the Agency would receive from 
such portion of the Development Parcel but for the tax exempt nature of the 
proposed tenant, lessee or occupant. 

14.l.2 Notwithstanding paragraph 14.1.1, the Developer may notify the 
Agency that the Developer is attempting to solicit or retain a tax-exempt 
governmental agency as a tenant or lessee on a Development Paree) or ju any 
building thereon and that. in ordu to be competitive with other potential lessors for 
such tenant, the Developer must be relieved from the obligation to pay the in-lieu 
property tax increment amount provided in paragraph 14.1.1. The notice must be 
accompanied by written evidence, signed by an authorized executive official of the 
governmental agency, establishing to the Agency's reasonable satisfaction that the 
governmental agency will require, as a condition of the new or continued lease or 
rental agreeni~nt, that the lessor apply for and maintain a property tax exemption on 
the property to be occupied by the agency and that the lease or rental rates not 
include any amount for property tax. If the Developer gives such notice and 
supporting written evidence, the Parties shall promptly meet and negotiate in good 
faith, for a period of 30 days, on whether the Developer will be relieved from a1l or 
part of the in-lieu tax increment payments with respect to lease or rental to that 
governmental agency. Any agreement reached by the Parties will be stated in 
writing and signed by the Executive Director or Redevelopment Administrator and 
an authorized representative of the Developer. 

If the Parties are unable to agree within 30 days or any longer negotiation period to 
which the Parties may agree, the Developer shall, if it is successful in obtaining or 
retaining the lease or rental to the tax-exempt governmental agency, be obligated to 
pay the Agency an annual amount equal to one-halfofthe property tax increment 
[(.003) X (full cash value of the property, including the value of the Developer 
Improvements and other improvements)] the Agency would receive from such 
portion of the Development Parcel but for the tax-exempt nature of the 
governmental agency. 
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The agreement between the Parties or the alternative payment obligation under this 
paragraph 4.1.2, as applicable, will apply to such portion of the Development Parcel 
for the entire term of the tax-exempt governmental agency's lease, rental or 
occupancy. On expiration or other termination of such lease, rental or occupancy, 
the obligations ofparagraph 14.1.1 shall again apply to such portion of the 
Development Parcel 

14.2 Maintenance. The Developer will, at its expense, maintain alJ walkways, 
lighting and other improvements, structures and landscaping in the plaza area between the 
Courthouse Parcel and the Office Building No. 1 Parcel and all portions ofthe Common 
Area within the Master Development Site in good repair and first cJass condition, and in 
compliance with the Master Plan CC&R's. All landscaping shall be kept sufficiently 
irrigated and in a healthy, weed-free condition. 

14.2.1 Upon the Agency's conveyance of the Parking Structure Easement 
to the Developer for construction, operation and maintenance of the first structure 
of the Parking Structure, the Developer or its successors in interest shall, in 
perpetuity: (i) be responsible for the State's share (in addition to the share(s) 
attributable to the balance of the Master Plan Area) ofon-going landscape and 
bardscape maintenance costs, as provided in the Master Plan CC&R's, and (ii) 
maintain the landscaping and hardscape on the Courthouse Parcel, the State Parking 
Parcel and the balance of the Master Development Site, as required by the Master 
Plan CC&R's. 

14.2.2 Upon completion of the first structure of the Parking Structure, the 
Developer shall maintain and repair the Parking Structure at no cost to the State, the 
Agency or the City. 

14.3 Security. 

14.3. I The Developer shall, at its expense, provide a security patrol or 
equivalent security services for the Common Area in the Master Development Site 
during normal business hoUIS (Monday through Friday, 8:00 a.m. to 6:00 p.m.). 

14.3.2 Without limiting tbe paragraph 14.3.1, upon completion of the first 
structure oftbe Parking Structure, the Developer or its successors in interest shall in 
perpetuity, provide and maintain adequate lighting and security in the Parking 
Structure and the areas between the Parking Structure and the Courthouse Facilities 
for State personnel walking to and from the Courthouse Facilities. 

14.4 State Parking Rights. Upon completion of the first structure of the Parking 
Structure, the Developer or its successors in interest shall, in perpetuity and at no cost to 
the State, provide 150 reserved parking stalls to the State on the first and/or second floor of 
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the Parking Strucune for use in connection with the Courthouse Facilities; provided that 
the Developer will have a license from the State to use the 150 parking stalls after 5:00 
p.m. and before 6:00 a.m. on State work days and all day on Saturdays, Sundays and State 
holidays. Prior to completion of the first structure of the Parking Structur~, and as a 

condition to the Agency's issuance of a Release ofConstruction Covenants for the first 
structure of the Parking Structure, the Developer sha11 negotiate and enter into a separate 
agreement with the State to implement the 1equirements of this subsection. 

15 CONTINUING COVENANTS. The following conditions and covenants shaU be 
set forth or otherwise incorporated in each Grant Deed from the Agency to the Developer for any 
Development Parcel or other part of the Master Development Site: 

I 5. I Covenants Continuing Until Recording of the Release of Construction 
Covenants. The following will be a covenant running with.the land until recording of the 
Release ofConstruction Covenants. 

15.1.1 Construction Covenants. The Developer shall comply with all the 
covenants and obligations in this Agreement to complete the Developer 
Improvements on the particuJar Development Parcel in accordance with the Master 
Plan (Exhibit A). the Scope ofDevelopment (Exhjbit E) and the Schedule of 
Performance (Exhibit D). 

15.2 Covenants Continuing Until the Agency Land Use Controls Expire. 
The following covenants wm survive recordation of the Release ofConstruction Covenants 
on each Development Parcel and will remain in effect and run with the land untiJ the land 
use controls of the Plan expire. 

15.2.1 Applicability. The Developer acknowledges that the generation of 
additional sales and property tax revenues to the City and the Agency. removal of 
physical and economic blight in the downtown area of the City, and enhancement of 
the appearance ofan important entryway to the downtown area are a material 
consideration for the Agency's entering this Agreement. The development, use and 
the maintenance of the Master Development Site as provicled in this Agreement are 
essential to its assessable value and to effecting the goals of the Plan. Accordingly, 
the Developer covenants for itself, its members, officers, successors and assigns, 
and an persons claiming through any of them, that the covenants in this 
Subsection 15.2 shall run with the land until the )and use controls under the Plan, as 
amended, expire. . 

15.2.2 Use of the Development Parcels. The use of the Development 
Parcels is restricted to a unified mixed-use development consisting ofoffice, 
commercial, service and community uses and related purposes, consistent with this 
Agreement, the Scope of Development, the Plan, the Conditional Use Permit, the 

g;\don\agi\oat mda #10 (final 6-05).wpd 
-47-



Parcel Maps, the Master Plan CC&R's, building permits, final construction plans, 
and all other plans and permits approved for the various components of the Project 
on the Development Parcels, as may be amended. The Developer may not use or 
permit any other use of the Development Parcels without review and approval by 
tbe Agency and, if for the Office Building No. I Parcel, review and approval by the 
State. If a different use is approved, the Parties will amend this Agreement to 
reflect the different use and record the amendment. 

I5_2-3 Maintenance. The Developer will maintain or cause the transferees, 
lessees, tenants or occupants to maintain all improvements on the Development 
Parcels, including facade improvements, and in the Common Area in firat cJass 
condition and repair (and, as to landscaping, in a healthy, weed-free condition), all 
according to the approved plans, the Master Plan CC&R's, and all applicable _laws, 
rules, ordinances, orders, and regulations ofall federal, state, county, municipal and 
other governmental agencies and bodies having or claiming jurisdiction and all their 
respective departments, bureaus, and officials. The Developer shall keep the 
Development Parcels, the Developer Improvements and the Common Area free 
from graffiti and free from any accumulation ofdebris or waste material, and will 
promptly replace dead and diseased plants and landscaping with comparable 
materials. 

The Agency will provide notice to the Developer ofahy breach of this maintenance 
covenant. The Agency and the Developer will meet and confer promptly after the 
notice to determine the corrective actions and a schedule ofperfonnance. TI1e 
Developer must cure the default within the agreed schedule, or (ifno agreed 
schedule) within (i) 10 days after the Agency's notice for any default involving 
landscaping, graffiti, debris, waste material or general maintenance, or (ii) 30 days 
after Agency's notice for any default involving maintenance of building 
improvements. If the Developer does not cure the default within those times, the 
Agency, without obligation to do so, may enter the affected Development Parcel, 
the Common Areas and other portions of the Master Development Site, cure the 
default and protect, maintain, and preserve the Developer Improvements, the 
Common Area improvements and other Master Development Site improvements 
and landscaping. 

The Agency may lien or assess the subject Development Parcel for the Agency's 
expenses in protecting, maintaining, and preserving the improvements and 
aesthetics of the Development ParceJ, including a 15 percent administrative charge, 
all in the manner used by the City in the abatement of public nuisances. The notice 
and opportunity to cure provided for in this paragraph 15.2-3 will substitute for the 
noticing, hearing, and nuisance abatement order used by the City. The Developer 
will promptly pay all such amounts to the Agency upon demand. 
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15.2.4 Covenants Required By the Plan. As required under the Plan, the 
provisions of the Plan regarding land uses, zoning, requirements, property 
development standards and restrictions are incorporated into this Agreement as 
covenants running with the land on the en1ire Master Development Site. 

15.2.5 Hazardous Materials Covenants. The Developer covenants that, 
from and after Closing, the Developer, as to each Development Parcel and all 
portions of the Common Area conveyed to it: 

J5.2.5. l Shall not cause or peIIIlit any improvements thereon 
to be used for the generation, manufacture, storage, treatment, release, 
discharge, disposal, transportation or presence ofany Hazardous Materials. 

15.2.5.2 ShalJ comply and cause the improvements and any 
contractors, lessees and tenants thereon to comply with all Environmental 
Laws. 

15.2.5.3 Shall immediately notify the Agency of the 
following: (i) the wscovery of any Hazardous Materials thereon, (ii) any 
knowledge by the Developer that the Development Parcel or the Common 
Area does not comply with any Environmental Laws; (iii) any claims or 
actions pending or threatened against the Developer, the Development 
Parcel, the Common Area or any improvements thereon by any 
governmental entity or agency or any other person or entity relating to 
Hazardous Materials or pursuant to any Environmental Laws ( collectively 
.. Hazardous Materials Claims"); and (iv) the discovery ofany occurrence or 
condition on any real property adjoining or near the Development Parcel or 
the Common Area that could cause the Development Parcel, the Common 
Area or any other part of the Master Development Site to be designated as 
"border zone property" under the provisions ofCalifornia Health & Safety 
Code §§ 25220 et seq., or any regulation adopted in accordance therewith. 

15.2.5.4 In response to the presence ofany Hazardous 
Materials on, under or about the Development Parcel or portion of the 
Common Area, shall immediately talce, at the Developer's sole expense, all 
remedial action required by any Environmental Laws or any judgment, 
consent decree, settlement or compromise with respect to any Hazardous 
Materials Claims. 

Upon prior notice to the Developer, the Agency, its employees and agents, without 
obligation to do so, may enter any Development Parcel, any portion of the Common 
Area or other portion of the Master Development Site to investigate the existence, 
location, nature and magnitude of any past or present release or threatened release 
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ofany Hazardous Materials into, onto, beneath or from the Development Parcels, 
the Common Area or the Master Development Site_ 

15.2.6 Post-Closing Environmental Indemnity. The Developer shall 
defend, indemnify, and hold the Agency, the City and their respective boards, 
commissions, councils, officers. officials, officer-s, employees, agents and 
volunteers (collectively, "indemnitees») harmless from any claims, demands, 
administrative actions, litigation, liabilities, losses, damages, response costs and 
penalties that any indemnitee may sustain because ofa breach of any agreement or 
covenant contained in this Agreement with respect to Hazardous Materials, or 
because ofany use, generation, manufacture, storage, release, disposal or presence 
(whether or not the Developer knew ofit) of any Hazardous Materials occurring in, 
on or about any Development Parcel, including the Common Area, after the Closing 
on that Development Parcel. Indemnified costs include, but are not limited to, all 
costs oflegal proceedings and attorneys' fees. This indemnity will survive the 
recording of the Release ofConstruction Covenants on each Development Parcel. 
This indemnification is in addition to, and without limitation on, the other 
indemnity provisions in this Agreement. 

15.3 Nondiscrimination Covenants Running in Perpetuity. The following 
covenants shall run with the land in perpetuity on the entire Master Development Site: 

15.3.1 Nondiscrimination Provisions in Deeds. Each Grant Deed by 
which the Agency conveys any Development Parcel to the Developer will contain a 
provision in substantiaUy the following form as a covenant running with the land in 
perpetuity: 

"The grantee herein covenants by and for himself or herself, 
his or her heirs, executors, administrators; and assigns, and all persons 
claiming under or through them, that there shall be no discrimination 
against, or segregalion of, my persons, or group ofpersons, on account of 
race, color, creed, religion, sex, marital status, national origin, age, physical 
or mental disability, or ancestry, in the sale, lease, sublease, transfer, use, 
occupancy, tenure, or enjoyment of the premises herein conveyed, nor shall 
the grantee or any person claiming under or through him or her, establish or 
permit any such practice or practices ofdiscrimination or segregation with 
reference to the selection, location, number, use, or occupancy of tenants, 
lessees, subtenants, sublessees or vendees of the premises herein conveyed. 
The foregoing covenants shall run with the land." 

15.3.2 Mandatory Language in All Subsequent Deeds, Leases, and 
Contracts. All deeds or contracts for the sale, lease, sublease, transfer, use, 
occupancy, tenure or enjoyment of any part of the Development Parcels or any 
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building or improvement thereon, including, but not limited to, those entered 
between the Developer and any third party, will each contain express 
nondiscrimination provisions in substantially the same form as set forth in 
paragraph 15.3.1 above. The Developer will submit each document first to the 
Agency for review to deteIIDine that its nondiscrimination clauses comply with this 
paragraph and Section.33436 of the Law. 

15.4 Effect and Priority of Covenants. The Agency is a beneficiary of the 
covenants nmning with the land in this Section 15, in its own right and for protecting the 
interests of the community and other parties, public or private, intended to benefit from the 
covenants. The covenants will run without regard to whether Agency has been, remains, or 
is an owner ofany land or interest therein in the Master Development Site or the Project 
Area. The Agency wiIJ have the right, ifany covenant is breached, to exercise all legal or 
equitable rights and remedies to remedy the breach, after expiration ofany applicable 
notice and cure periods. 

Except Agency liens imposed pursuant to the maintenance covenant above (which shall be 
effective on the date recorded), the covenants contained in this Agreement have priority 
over the rights ofaJJ holders ofany mortgage, deed of trust or other monetary lien or 
encumbrance on all or any portion of the Master Development Site. For purposes of this 
paragraph, issuance by Escrow Holder or another title insurance company, satisfactory to 
the Agency, of a preliminary title report showing that this Agreement or a memorandum 
thereof has been recorded before any mortgage, deed of trust or other monetary lien or 
encwnbrance on lhe Master Development Site (other than non delinquent liens for taxes 
and assessments and easements previously existing), wilJ be evidence satisfactory to the 
Agency that the covenants contained in this Agreement have priority. 

16 DEVEWPERREPRES;EN"fATIONS AND WARRANTIES; TRANSFER 
AND ASSIGNMENT. 

16.l Representations and Warranties of Developer. The following 
representations and warranties shaU be deemed initiaUy given on the Effective Date, shaU 
be deemed reconfinned and in effect on the date ofClosing for each Development Parcel, 
and shalJ survive the recording of the Grant Deed for each Development Parcel. The 
Agency may rely on them throughout the life of this Agreement unless the Developer 
notifies the Agency ofany substantial change affecting the representations and warranties. 
The Developer and each person executing this Agreement for the Developer represent and 
warrant that: · 

16.1.1 The documents evidencing the Developer's organization and 
existence which the Developer bas delivered to the Agency are true and complete 
copies oforiginals, as amended. 
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16.1.2 The Developer is a limited liability company duly organized and 
validly existing under the laws of the State ofCalifornia, in good standing and 
authorized to do business in the State of California, the County ofFresno and the 
City ofFresno. 

16.1.3 The Developer has all power and authority to enter and perform its 
obligations under this Agreement. 

16.1.4 The Developer's board of directors or membership, as required 
under its operating agreement, has duly authorized each person signing this 
Agreement for the Developer to sign and deliver this Agreement and to legally bind 
the Developer to its terms and conditions. 

16.1.5 Neither the Developer's execution nor its performance ofthls 
Agreement violates any provision ofany other agreement to which the Developer is 
a party or by which it is bound. 

16.1.6 The Developer has not engaged any broker or finder with respect to 
this Agreement, any Development Parcel or any other part of the Master 
Development Site. 

16.1.7 Except as may be specifically set forth in this Agreement, no 
approvals or consents not already obtained by the Developer are necessary for the 
Developer to sign or perform this Agreement. · 

16.I .8 The Developer has or, subject to the satisfaction ofany conditions 
precedent to construction loan disbursements, wiU have sufficient funds available to 
complete the Developer Improvements on the particular Development Parcel and 
improvements in the Common Area and to pay all costs assumed by the Developer 
hereunder. 

16.1.9 This Agreement is valid, binding and enforceable against Developer 
according to its terms. 

16.1.l OToe Developer's principal place of business is 555 West Shaw 
Avenue, No. B4, Fresno, California 93704. 

16.1.11 Neither the Developer nor any ofits members is the subject of a 
bankruptcy proceeding. 

16.2 Prohibition Against Developer's Transfer of the Development Parcels 
or Master Development Site, or Assignment of Agreement. The Developer's 
qualifications and identity are ofconcern to the Agency. The Agency enters this 
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Agreement in primary part because ofthe Developer's qualifications. The purpose of this 
Subsection 16.2 is to maintain an experienced developer and operator ofhigh quality, 
mixed-use office, commercial and service developments, to prevent land speculation and to 
assure that the developer, owner and operator of each Development Parcel, including the 
Common Area, and the Master Development Site, whether the Developer or any other 
person, complies with all obligations, covenants and conditions in this Agreement and the 
Master Plan CC&R's. Accordingly, the Developer will not sell, transfer, convey, assign or 
lease any right under this Agreement to acquire a Development Parcel, any ownership, 
leasehold or other interest in any Development Parcel or any improvements thereon, or the 
Developer's rights or obligations under this Agreement, without the prior written consent 
of the Agency. In addition to those items specified in paragraphs 16.2.1 through 16.2.6, the 
Agency will condition its consent to any sale or lease on the proposed purchaser, assignee, 
transferee affumatively agreeing in writing to be bound by the continuing provisions of this 
Agreement. The prohibitions, conditions and restrictions under this subsection will 
continue on each Development Paree], including the Common Area. until the later to occur 
of the fol1owing: (i) Release ofConstruction Covenants for that Development Parcel is 
recorded, or (ii) the Developer's obligations under Section 14 terminate. 

16.2.1 Agency Consideration of Requested Transfer or Assignment of 
Interest in Development Parcel. Without limiting the generality ofthe preceding 
paragraph, not less than 60 days before (i) the Developer's deadline for acquiring a 
Development Paree], or (ii) the Developer's deadline for commencing construction 
ofDeveloper Improvements on a Development Parcel, or (iii) the Developer's 
deadline for completing construction ofDeveloper hnprovements on a 
Development Parcel, the Developer may request that the Agency approve a transfer 
or assignment to a qualified third party (the "Transferee") of the Developer's right 
and obligation to acquire the Development Paree), and/or to construct the 
Developer Improvements on the Development Parcel, and/or to operate and 
maintain the Development Paree] and the Developer Improvements thereon as 
provided in Section 14. 

The Agency will approve the transfer or assignment only if the following conditions 
are met: 

16.2.1.1 The proposed Transferee demonstrates to the Agency that, 
in the Agency's reasonable detennination, the proposed Transferee has 
sufficient financial strength and business experience in planning, financing, 
development, ownership, and operation ofsimilar projects to acquire the 
Development Parcel, to complete the Developer's construction requirements 
on that Development Parcel, and/or to provide first cJass operation and 
management for the completed Developer Improvements on that 
Development Parcel in accordance with this Agreement, the Master Plan 
and the Master Plan CC&R's. 
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16.2.1.2 If the transfer or assignment is of the Developer's right to 
acquire a Development Parcel, it must be approved and completed at least 
15 days before the scheduled date for conveyance of the Development 
Parcel to the Developer specified in the Schedule ofPerfonnance, and the 
proposed Transferee must sign and enter into a disposition and development 
agreement prior to the conveyance, in fonn and substance satisfactory to the 
Executive Director and the Agency's legal counsel, requiring the 
Transferee, its successors and assigns to acquire, develop, operate and 
maintain the Developer Improvements on the Development Parcel in 
accordance with this Agreement, the Master Plan and the Master Plan 
CC&R's. 

16.2.1.3 lfthe transfer or assignment is to occur after the 
Development Parcel has been conveyed to the Developer and is of the 
Developer's right, duties and obligations to construct, complete and/or 
operate and maintain the Developer Improvements on the Developer Parcel, 
the proposed Transferee must sign and enter into a recordable assignment 
and assumption agreement, in fonn and substance satisfactory to the 
Executive Director and the Agency's legal counsel, whereby the Transferee, 
for itself and its successors and assigns, expressly accepts the transfer and 
assumes al] the unfulfilled or ongoing obligations of the Developer under 
this Agreement and the Master Plan CC&R's with respect to that 
Development Parcel, the Developer Improvements thereon and associated 
Common Areas. 

16.2.1.4 The Developer will submit to the Agency for review all 
documents proposed to effect any such transfer_ 

16.2. l .5 The Developer will deliver to the Agency all information 
the Agency may request to decide whether it will approve the proposed 
assignment or transfer. 

16.2.1.6 If the proposed Transferee is a governmental entity, 
charitable entity, not-for-profit entity or any other person or entity which is 
not subject to property taxation or possessory use taxation, the Developer 
shall secure its obligation to pay the amounts required under paragraphs 
14.1.l and 14.1.2 to the reasonable satisfaction of the Agency. 

If all the above conditions are met, the Agency will approve, conditionally approve 
or disapprove the request for transfer or assignment as soon as possible, subject to 
applicable legal requirements. The Developer wilJ reimburse Agency for its actual, 
reasonable, out-of-pocket expenses (including attorneys• fees for in-house or 
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outside counse]) incurred in investigating a proposed Transferee's qualifications 
and in preparing or reviewing the agreements to effect the transfer or assignment. 

16.2.2 No Release of Developer. In the absence ofspecific written 
agreement by the Agency to do so; which agreement the Agency wilJ not 
unreasonably withhold, the Agency's approval ofa transfer or assignment under 
this Subsection 16.2 will not relieve the Developer or any other party from any 
unfulfilled or ongoing obligations undec this Agreement; except that on completion 
ofan Agency-approved transfer or assignment by the Developer of a11 its rights, 
interests and obligations in a Development Parcel after issuance of the Release of 
Construction Covenants, and unless the Agency provides otherwise in its approval 
ofthe transfer or assignment, the Developer will be released from the obligations 
specified in subsection 14.1 and paragraphs 15.2.2, 15.2.3, 15.2.5 and 15.2.6 as to 
that particular Development Parcel that arise aftec the effective date ofthe transfer 
or assignment. Furthermore, if there is an Agency-appmved transfec or assignment 
by the Developer ofaU its rights, interests and obligations in all Phase I Parcels, the 
Developer will be released from the obligations specified in subsections 14.2 and 
14.3 as to Phase I, the Courthouse Parcel and the State Parking Parcel, but only if 
the State has consented in writing to the Transferee's assumption of such 
obligations as provided in subparagraph 16.2.1 .3, including terms and conditions 
for the Transferee's performing such obligations. 

16.2.3 Permitted Transfers. Notwithstanding the foregoing. the following 
transfer and assignments ("Pennitted Transfers") will be permitted without further 
consent of the Agency under paragraph i6.2.2: 

16.2.3.1 Creation ofany Security Financing Interest, s_ubject to 
consideration and approval of the Agency as provided in subsection 17.1; or 

16.2.3.2 A sale, conveyance or transfer at foreclosure, or a 
conveyance in lieu ofa foreclosure, resulting from a Security·Financing 
Interest; or 

16.2.3.3 Conveying or dedicating any part of the Master 
Development Site to the City or other governmental agency as required for 
the Project, or granting easements or pemrits to facilitate the Project; or 

16.2.3.4 The grant of tempornry easements or pennils to facilitate 
the Project or the Developer Improvements; or 

16.2.3.5 Leases and rental agreements for individual office, retail, 
commercial or other spaces in buildings located on Development Parcels; or 
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16.2.3.6 After recordation of the last Release ofConstruction 
Covenants for the improvements in the Common Area in Phase I or Phase 
II, conveyance of that portion of the Common Area to the Property Owners 
Association provided for in the Master Plan CC&R's for ownership, 
operation and maintenance in accordance with this Agreement and the 
Master Plan CC&R's. 

The Developer nevertheless will give the Agency a notice ofany Permitted Transfer 
(except the individual leases and rental agreements described in paragraph 16.2.3.5) 
at least 30 days before such assignment or transfer. 

16.2.4 Construction of Subsection 16.2. The provisions of this subsection 
16.2 shall be liberally interpreted to accomplish the putposes set forth in the 
introductory paragraph of the subsection, above. 

17 SECURITY FINANCING AND RIGHTS OF HOLDERS. 

17.1 Encumbrances Only for Development Purposes. Notwithstanding any 
other provision of this Agreement, the Developer shall not grant a security interest in any 
Development Parcel before the Agency issues and records a Release ofConstruction 
Covenants. This prohibition does not apply to a Security Financing Interest securing the 
construction and pennanent financing set forth in the Financing Plan approved by the 
Agency. 

Before the Developer begins construction on any Development Parcel, the Developer will 
notify the Agency ofany proposed Security Financing Interest, and will give the Agency 
copies of the documentation for the financing. The words .. mortgage" and "deed of trust," 
as used in this Agreement, include all other methods of secured financing real estate 
acquisition, construction and development. 

17.2 Holder Not Obligated to Construct. The holder of any Security Financing 
Interest is not obligated to perform the Developer's construction obligations or to guarantee 
construction of any Developer Improvements, whether under this Agreement or any Grant 
Deed. However, no bolder ofa Security Financing Interest may devote any Development 
Parcel to any use, and may not construct any improvements on any Development Parcel, 
except as authorized by this Agreement. 

17.3 · Notice of Default to Holder; Right to Cure. If a holder or the Developer 
gives a holder's address to the Agency and asks the Agency to notify the holder, the 
Agency will give a duplicate notice to the holder of any notice or demand that it gives to 
the Developer of breach or Default. Within 45 days after the receipt of the notice, each 
such holder ofrecord will have the right, but not the obligation. to cure the Developer's 
Default or breach. 
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Except as necessary to conserve or protect improvements already constructed, a holder of a 
Security Financing Interest may not undertake to complete the Developer Improvements 
without first expressly assuming the Developer's obligations hereunder in a writing 
satisfactory to the Agency. Under any assumption agreement, the holder must agree to 
complete the Developer Improvements as provided in this Agreement. It must also submit 
evidence satisfactory to the Agency that it has the qualifications and financial 
responsibility necessary to perform the obligations. Any holder properly completing the 
Developer Improvements will be entitled, upon written request and satisfaction of the 
requirements ofsubsection 10.5, to a Release ofConstruction Covenants from the Agency. 

17.4 Failure ofHolder to Complete Developer Improvements. Ifa holder of a 
Security Financing Interest assumes the Developer's construction obligations but, within 
six months after Developer's Default, does not proceed diligently with construction. the 
Agency will have the same rights against the holder as it would otherwise have against the 
Developer as to events occurring after the bolder assumes control of the Development 
Parcel or Parcels, unless otherwise provided in the assumption agreement between the 
Agency and the holder. 

17.5 Right of Agency to Cure. If (i) the Developer defaults under a Security 
Financing Interest before completing Developer Improvements on a Development Parcel, 
and (ii) the holder does not assume Developer's construction obJigations. then the Agency 
may, but will not be obligated to, cure the default before foreclosure. If the Agency cures 
the default, the Developer will reimburse the Agency on demand for all costs and expenses 
it incurs to cure the default. The Agency may lien the Development Parcel to the extent of 
such costs and expenses. The lien will be subordinate to any Security Financing Interest on 
the Develop_ment Paree] as authorized in this Agreement. 

17.6 Right of Agency to Satisfy Other Liens. Until the Developer completes 
the Developer Improvements on a Development Parcel and the Agency records the Release 
ofConstruction Covenants, the Agency may, but wiJl not be obligated to, cure Developer's 
default ofother liens. The Agency will not exercise the right until the Developer has had a 
reasonable time to challenge, cure or satisfy the Jien. This provision does not prevent the 
Developer from contesting the validity or amount ofa tax, assessment, lien or charge. In 
doing so, the Developer must act in good faith, the payment delay must not subject the 
Development Parcel(s) to forfeiture or sale, and before the tax, assessment, lien or charge is 
due and payable, the Developer must give reasonable security to the Agency for the lien or 
charge and notify the Agency that it wilJ appeal any property tax assessment. 

17.7 Holder to be Notified of Provisions. Before the Developer grants any 
Security Financing Interest in any Development Parcel, the Developer will cause the holder 
to insert or incorporate the provisions of this Section 17 into the documents evidencing the 
Security Financing Interest, or to acknowledge the provisions in writing. 
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18 INSURANCE, BONDS AND INDEMNIF1CATION. 

18. l Performance and Payment Bonds. See requirements in subsection 7. 7. 

18.2 Insurance During Construction. Until the Agency issues and records the 
Release of Construction Covenants on a Development Parcel, the Developer will maintain 
in effect as to that Development Parcel the following policies of insurance, with insurance 
companies that are (i) admitted by the California Insurance Commissioner to do business in 
the State ofCalifornia and rated not less than "A-VII" in Best's Insurance Rating Guide, or 
(ii) authorized by the City's Risk Manager. 

18.2. l Commercial General Liability insurance, including contractual, 
products and completed operations coverages, owner's and contractor's protective, 
and bodily injury and property damage, with combined single limits ofnot Jess than 
$1,000,000 per occurrence. 

18.2.2 Commercial Automobile Liability insurance, endorsed for "any 
auto" with combined single limits of liability of not less than $1,000,000 per 
occurrence. 

18.2.3 Fire and Extended Coverage insurance for at least the full 
replacement cost of the Developer Improvements on the Development Parcel, 
excluding foundations, footings and excavations and tenant improvements, fixtures 
and personal property. 

18.2.4 Workers' Compensation insurance as required under the California 
Labor Code. 

The above-described policies of insurance will be endorsed to provide an umestricted 30-
day notice in favor of the Agency of policy cancel1ation, change or reduction ofcoverage, 
except the Workers' Compensation policy which will provide a IO-day notice of 
cancellation, change or reduction ofcoverage. 

The General Liability, Automobile and Fire and Extended Coverage insurance policies will 
be written on an occurrence basis and will name the Agency, the City and their respective 
officers, officials, agents, boards, employees and volunteers as additional insureds. Such 
policies will be endorsed so the Developer's insurance will be primary and the Agency will 
not be required to contribute. 

Before beginning construction on any Development Parcel, including any part of the 
Comlllon Area, the Developer shall file a certificate executed by the insurer or an 
authorized agent of the insurer evidencing that the above-described policies of insurance 
and endorsements are in full force and effect as to that Development Parcel. The 
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Developer will furnish copies ofpolicies to tbe Agency if the City's Risk Manager so 
requests. Ifany policies are due to expire during the term of this Agreement, "tJie Developer 
will provide a new certificate evidencing renewal of the policy not less than 15 days prior 
to the expiration date of the expiring policy. When an insurer, broker or agent issues a 
notice ofcancellation, change or reduction in coverage, the Developer will file a certified 
copy of the new or renewal policy and certificates for such policy with the Agency. 

If the Developer fails to maintain the required insurance in effect, (i) the Developer wiIJ 
immediately stop all construction work on the Developer Improvements, and (ii) the 
Agency may declare a default and avail itself of all rights and remedies provided under this 
Agreement. 

The Developer will require each contractor and subcontractor to provide insurance 
protection in favor of the Agency, the City and their respective officers, officials, 
employees, agents, boards and volunteers as required above, except that the contractors' 
and subcontractors• certificates and endorsements will be on file with the Developer and 
the Agency before the contractor or subcontractor begins any work. 

I8.3 Indemnification. 

18.3.l General Indemnity. The Developer shall indemnify, hold harmless 
and defend the Agency, the City and each of their respective officers, officials, 
employees, agents, boards and volunteers from any and all loss, JiabiJity, fmes, 
penalties, forfeitures, costs and damages (whether in contract, tort or strict Jiability, 
including, but not limited to, personal injury, death at any time and property 
damage) incurred by the Agency, the City, the Developer, the State or any other 
person or entity, and from any and all claims, demands and actions in law or equity 
(including attorneys' fees and litigation expenses), arising or alJeged to have arisen 
directly or indirectly out ofthe Developer's perfonnance or failure to perform under 
this Agreement. The Developer's obligations under the preceding sentence shall 
apply whether or_not the Agency, the City or any of their respective officers, 
officials, employees, agents, boards or volunteers are actively or passively 
negligent. But this indemnification will not apply to any loss, liability, fines, 
penalties, forfeitures, costs or damages caused solely by the negligent acts or willful 
misconduct of the Agency, the City or any of their respective officers, officials, 
employees, agents, boards or volunteers. 

The foregoing indemnity shall apply to, but is not limited to, the following: (i) any 
act, error or omission of the Developer or any ofits officers, members, employees, 
contractors, subcontractors, invitees, agents or representatives in connection with 
this Agreement, the Developer Improvements, the Project, the Development 
Parcels, the Common Area or any other portion of the Master Development Site; 
(ii) any use of the Master Development Site, the Developer Improvements, the 
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Project or any Development Parcel, including the Common Area, by the Developer 
or any of its officers, employees, contractors, subcontractors, invitees, agents or 
representatives; (iii) the design, construction, operation or maintenance of the 
Developer Improvements or the Project, or any portion thereof, or related 
improvements; or (iv) failure by the Developer or any of its officers, employees, 
contractors, subcontractors, invitees, agents or representatives to comply with any 
federal, state or Jocal law, code, ordinance or regulation applicable to this 
Agreement, the Development Parcels, the Developer Improvements, the Common 
Area or other portions of the Master Development Site, or the Project. 

18.3.2 Indemnification for State Claims. Specifically but without 
limitation on paragraph 18.3. l, the Developer shall indemnify, hold harmless and 
defend the Agency, the City, the State and their respective officers, officials, 
employees, agents and boards from any and an claims, costs, expenses and damages 
(whether in contract, tort or strict liability, including, but not limited to, personal 
injury, death at any time and property damage) incurred or made by the State's 
Depar1ment of General Services, Administrative Office of the Courts, Public Works 
Board or Fifth AppelJate District caused by or based on the failure oftbe 
Developer, its contractors or subcontractors to meet or perform the Developer's 
obligations under this Agreement. 

18.3.3 lndemnifil:ation by Contractors or Subcontractors. The 
Developer shall require each contractor and subcontractor to indemnify, hold 
hannless and defend the Agency, the City, the State and each of their respective 
officers, officials, employees, agents, boards, and volunteers according to the terms 
ofparagraphs 18.3.1 and 18.3.2. 

18.3.4 :Physical Condition of Property. The Developer shall indemnify, 
defend, protect and hold the Agency, the City and each of their respective officers, 
officials, employees, volunteers, agents, boards, consultants and representatives, 
harmless from and against any liability, loss, damage, cost and expenses (including 
attorneys' fees and court costs) arising from or related to any action, suit, claim, 
legal or administrative orders or proceedings, demands, actual damages·, punitive 
damages, loss, costs, liabilities and expenses which concern or in any way relate to 
the physical condition ofeach Development Parcel, including the Common Area, 
existing on or after the Closing for that Development Parcel. However, the 
foregoing indemnity obligations shall not cover any claims to the extent caused 
solely by the negligent acts or willful misconduct of the Agency, the City or any of 
their respective officers, officials or employees. 

18.3.5 Action Arising Out of Approval of This Agreement. The 
Developer shall indemnify, defend and hold the Agency, the City and each of their 
respective officers, officials, employees, agents, boards and volunteers harmless 
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from any judicial action filed against the Agency or the City by any third party 
arising out of the Agency's or the City's approval ofthis Agreement or any pennit, 
entitlement or other action required to implement this Agreement, including without 
limitation approvals under the Law, CEQA or the City's Municipal Code. The 
Agency will promptly notify the Developer of the action. Within 15 days after 
receipt of the notice, the Developer shall take all steps necessary and appropriate to 
assume defense of the action. The Agency will cooperate with the Developer in the 
defense of the action (at no cost to the Agency or the City). Neither the Developer 
nor the Agency will compromise the defense ofsuch action or permit a default 
judgment to be taken against Agency or the City without the prior written approval 
of the other party(ies). 

18.3.6 Survival oflndemnification Provisions. Except as otherwise 
specifically stated herein, the indemnification provisions in this subsection 18.3 and 
every other indemnification in this Agreement will survive any termination of this 
Agreement, wil1 survive any Closing, will survive the expiration ofany covenant 
herein and will not merge with any Grant Deed or other document evidencing an 
interest in real property. 

19 ECONOMIC MATTERS. 

19.1 Availability of Funds. The Agency's performance hereunder is contingent 
on Available Funds and on the Agency Board's authorization for the Agency to us.e the 
funds for the purposes stated berein. ·If the Agency is unable to appropriate funds to fulfil] 
its obligations and it has not conveyed a Development Parcel to the Developer at the time 
required in the Schedule ofPerformance, the parties may terminate this Agreement as to 
that Development Parcel and sever the Development Parcel from the Master Development 
Site. After termination, neither Party will have any further obligations under this 
Agreement as to that Development Parcel, but this Agreement will remain in effect as to 
the balance of the Master Development Site. With respect to the Agency's other 
obligations hereunder, ifAvailable Funds are initially appropriated but are subsequently 
stopped or withheld, the Agency will not be obligated to continue to perfonn. If the 
Agency has conveyed a Development Parcel to the Developer, and funds are not available 
for the Agency to peiform any of its other obligations hereunder as to that Development 
Parcel, without the fault of the parties, the unavoidable delay provisions of this Agreement 
will apply. 

Subject to the foregoing, the Agency represents that, to the best of its knowledge, as of the 
Effective Date the Agency has Available Funds sufficient for the Agency to perform its 
obligations under this Agreement and that it has no knowledge ofany facts or 
circumstances which are likely to prevent the Agency from continuing to have such 
Available Funds. For purposes of this paragraph, "knowledge" means and is limited to the 
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actual knowledge of the Executive Director or the Redevelopment Administrator of the 
Agency on the Effective Date. 

19.2 Books and Records. The Developer will establish and maintain, for five 
yeais after the Agency issues the Release of Construction Covenants on a Development 
Parcel, records and accounts on the Development Parcel and its development according to 
applicable Jaws, rules, and regulations. The Agency, at its cost, has the right with 24 
hours' notice to inspect and copy the Developer's records, books and documents related to 
any Development Parcel o~ its development, or related to the Developer's obligations 
hereunder, construction costs, and the proceeds from any sale or refinancing. 

20 DEFAULTS AND REMEDIES. 

20. l Default. Any of the folJowing occurrences shall be a Default under this 
Agreement: 

20.1.1 The Developer fails to comply with or satisfactorily perfonn any of 
its material obligations, agreements, duties, covenants, conditions or requirements 
under this Agreement or any amendment hereof. 

20.1.2 Any material fact, representation or statement made by or on behalf 
of the Developer in this Agreement or in any document referred to or incorporated 
herein shall prove at any time to have been incorrect in any material respect when 
made. 

20. I .3 The Developer generally fails to pay its debts as they become due or 
admits in writing its inability generally to pay debts as they become due, makes an 
assignment for the benefit ofcreditors, seeks an order for relief in bankruptcy, 
becomes insolvent or bankrupt witbin the meaning of the Federal Bankruptcy Code, 
petitions or applies to any tribunal for appointment ofany receiver, custodian, 
liquidator, trustee or similar official (an "Official") for the Developer or any 
substantial part of its property, commences any proceeding relating to the 
Developer under any reorganization, arrangement, readjusbnent ofdebt, 
conservatorship, receivership, dissolution or liquidation law or statute of any 
jurisdiction (including without limitation the Federal Bankruptcy Code); or any 
such proceeding is commenced against the Developer and is unstayed or 
m1dismissed for a more than 60 days; or the Developer consents to, approves ofor 
acquiesces in any such proceeding or the appoinbnent of any such Official; or the 
Developer allows any such proceeding to continue undischarged for a period of 
more than 60 days. 
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20. l .4 The Developer makes an assignment or transfer, or attempted 
assignment or transfer, without the Agency°'s prior written consent in violation of 
subsection 16.2. 

20.l.5 The Developer fails to submit preliminary plans or final construction 
plans or other development-related documents (as defined in subsection 9.2) to the 
Agency and to obtain the Agency's approval as set forth in this Agreement and the 
Schedule of Performance. 

20.1.6 The Developer fails to timely submit to the Agency, or to obtain 
Agency approval of, any ofthe following with respect to a Development Parcel: (i) 
the Financing Plan, (ii) the construction contract(s) for the Developer 
hnprovements, (iii) the performance and payment bonds, or (iv) or the certificate of 
readiness. 

20.1.7 Ifall conditions precedent to conveyance, acquisition, delivery and 
acceptance set forth in Section 7 have been satisfied or waived, the Developer 
refuses for any reason (including, but not limited to, lack offunds) to accept 
conveyance ofany Development Parcel from the Agency at the time specified in 
the Schedule ofPerformance. 

20.1.8 The Developer does not attempt in good faith to timely procure a 
building permit or any other permits or approvals for its construction obligations 
under this Agreement, or the Developer abandons such attempts when reasonable 
likelihood exists that the relevant agency would otherwise timely issue the permit 
or approval. 

20.1.9 The Developer fails to begin or complete construction of the 
Developer Improvements on a Development Parcel, including adjacent or related 
improvements in the Common Area, as set forth in the Schedule ofPerformance 
and other provisions of this Agreement. 

20.1.10 The Developer abandons or suspends construction of any 
Developer Improvements, including improvements in the Common Area, for 30 
days without Agency consent. 

20.1.11 The Developer voluntarily or involuntarily assigns, or transfers 
rights or obligations under this Agreement, or in any Development Parce;ls, the 
Common Area or other portions of the Master Development Site, except as 
permitted by this Agreement, or attempts to do so. 
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20.1.12 A change occurs in the ownership of, or in the parties controlJing, 
the Developer or the Developer's assignees or successors without the Agency's 
approval to the extent required herein. 

20.1.13 The Developer breaches any other material provision of this 
Agreement. 

20.2 General Remedies. Ifthere is a Default, and if the Developer fails to cure 
or remedy the Default ( except a Default described in paragraph 20.1.3) within 30 days after 
written notice, the Agency may pursue any and all remedies available in law or equity, 
including without limitation specific performance of this Agreement or termination of the 
Agreement as to the particular Development Parcel. Failure or delay in giving notice of 
Default shall not be a waiver of the Default. nor shall it change the time ofDefault. All 
remedies are cumulative. Pursuit of any one remedy by the Agency will not be deemed an 
election ofremedies or a waiver ofany other remedy, and will not preclude the Agency 
from exercising any other remedy at the same time or different times for the same Default 
or any other Default. 

Without limiting the generality of the preceding paragraph, the Agency will have the 
following remedies: 

20.2.l If the Agency acquires and assembles a Development Parcel and 
offers to convey. but through any fault of the Developer, the Developer does not 
take title to and develop the Development Parcel as required by the Schedule of 
Performance and the Scope ofDevelopment, the Developer will reimburse the 
Agency for its predisposition, eminent domain and other acquisition costs for 
acquiring and assembling the Development Parcel, less any such costs the Agency 
may have actually recovered through other means. 

20.2.2 The Agency may bring an action at law or in equity to seek specific 
performance under this Agreement, or to cure or remedy any Default, or to recover 
any damages for Default, or to obtain any other remedy consistent with the purpose 
of this Agreement. Any legal action will be brought in Fresno County, in the 
appropriate state or federal court. 

20.3 Right of Reentry, Termination and Reverter. Without limiting the 
generality ofsubsection 20.2, the Agency will have the right, at its option and in the 
manner provided by law for exercising power of tennination, to reenter and take possession 
ofa Development Paree], including the Common Area, together with a]l improvements 
thereon, and to tenninate and revest in the Agency the estate conveyed to the Developer if, 
after conveyance ofpossession or title to the Development Parcel and before the Release of 
Construction Covenants is recorded, the Developer, in violation of this Agreement: 
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20.3.1 Fails to proceed with or complete the Developer Improvements, 
including any Common Area improvements and other Project improvements on or 
in connection with the Development Parcel in accordance with the Performance 
Schedule for 30 days or more after written notice of such failure from the Agency; 
or 

20.3.2 Abandons or substantially suspends construction ofthe Developer 
Improvements, including any Common Area improvements or other Project 
improvements, on or in connection with the Development Parcel for longer than 30 
days after the Agency gives the Developer notice ofsuch abandoDment or 
suspension; or 

20.3.3 · Assigns or transfers, or attempts to assign or transfer, or pennits 
involuntary transfer, of this Agreement or any rights herein, or the Development 
Paree], the Developer Improvements, including any Common Area improvements 
or other improvements to be constructed on or in connection with the Development 
Paree), without the Agency's prior consent in violation ofsubsection 16.2. 

The Grant Deed and any subsequent deed for an approved transfer or conveyance ofa 
Development Parcel will contain appropriate reference to, and provisions which will give 
effect to, the Agency's right to reenter, repossess, terminate and revest as described in this 
subsection 20.3. If title to a Development Parcel or any portion thereof revests in the 
Agency. the Agency will take all reasonable steps, pursuant to its responsibility under the 
Law. to resell or lease the Development Parcel or portion for redevelopment and use in 
conformity with the Plan. Any resale or lease will be at the time and in the manner as the 
Agency determines, in its sole discretion, to be feasible and consistent with the objectives 
of the Plan and the Law. All proceeds ofany lease will be retained by the Agency as its 
property and applied as permitted by law. The proceeds ofany resale of a Development 
Parcel, or any part ofit, will be applied as fol1ows: 

20.3.6 First, to reimburse the Agency for (i) all costs and expenses 
reasonably incU1Ted in connection with the recapture, management and resale of the 
Development Parcel or part of it, less any income the Agency derived from the 
Development Paree] in connection with the management; (ii) all taxes, assessments 
and water and sewer charges respecting the Development Parcel ( or. ifany of the 
Development Parcel is exempt from taxation or assessment or such charges during 
the Agency's ownership, then such truces, assessments or charges as would have 

. been payable if the Development Parcel were not so exempt); (iii) any payments 
necessary to discharge or prevent any subsequent encumbrances or liens due to 
obligations, defaults or acts of the Developer, its successors or transferees from 
atta~hing_or being made; (iv) any expenditures made or obligations incurred to 
complete the Developer Improvements or other Project improvements on the 
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Development Parcel; and (v) any amounts otherwise owing to the Agency from the 
Developer or by its successor or transferee; and 

20.3.7 Second, to reimburse the Developer, its successor or transferee, up 
to the amount equal to the sum of(i) the purchase price paid to the Agency for the 
Development Paree); and (ii) the out-of-pocket costs incurred to develop and 
improve the Development Parcel; less (iii) any gains or income to the Developer 
from the Development Parcel, the Developer Improvements, including Common 
Area improvements, or other Project improvements on or in connection with the 
Development Parcel. Notwithstanding the foregoing, the amount calculated 
pursuant to this paragraph shall not exceed the price that the Developer paid the 
Agency for the Development Parcel and the fair market value of the improvements 
on it when the Default occurred which led to the Agency's exercise of the rights 
under this Subsection 20.3. Any balance remaining after such reimbursements 
shall be retained by the Agency. 

The Agency's exercise ofits right ofreentry, termination and reverter on the 
Surface Parking Parcel pursuant to Section 20.3 will be subject to the requirements 
ofparagraph 10.2.4. 

The Developer acknowledges that the Agency's rights and remedies in this 
subsection 20.3 are to be interpreted in ]ight of the fact that the Agency wilt convey 
the Development Parcels to the Developer for development of the Project in 
furtherance of the Plan, the Master Plan CC&R's and the Master Plan, not for 
speculation in undeveloped land or for any other purpose, and that the Agency bas 
entered into this Agreement in reliance thereon. 

20.4 Effect on Security Financing Interests. The rights granted in this Section 
20 are subject to and will not defeat, or limit the following: 

20.4.1 Any Security Financing Interest permitted by this Agreement; or 

20.4.2 Any rights or interests provided in this Agreement to protect the 
bolder ofSecurity Financing Interests. 

20.5 Inaction Not a Waiver of Default. Any failure or delay by the Agency in 
asserting any right or remedy for any Default will not be a waiver of the Default or of any 
right or remedy. Such failure or delay wi11 not deprive the Agency ofany right to institute 
an action or proceeding that it deems necessary to protect, assert or enforce any right or 
remedy. 

21 MISCELLANEOUS PROVISIONS. 
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21.l Notice, Demands and Communication. Delivery of notices, demands and 
1,;ommunications between the Agency and the Developer wiJl be sufficient ifgiven: (i) by 
personal delivery, or (ii) by a reputable document delivery service such as Federal Express 
that provides a receipt showing date and time of delivery, or (iii) by facsimile via a 
machine which issues a confirmation showing the date and time of transmission, and the 
office name or fax number of the recipient, or (iv) by deposit into the U.S. mail of 
registered or certified mai], return receipt requested, postage prepaid, or (v) by any 
commercially acceptable means, properly addressed to the Agency or the Developer as 
follows: 
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AGENCY: 

Redevelopment Agency of the City of Fresno 
2344 Tulare Street, Suite 200 
Fresno CA 9372 l 
Attention: Executive Director 
Facsimile No.: (559) 498-1870 

WITH COPIES TO: 

City Attorney as Ex-Officio Attorney 
for the Redevelopment Agency 
2600 Fresno Street, Room 2031 
Fresno, CA 93721-3602 
Facsimile No.: (559) 488-1084 

DEVELOPER: 

OLD ARMENIAN TOWN, LLC 
Attention: Dennis Frye 
555 West Shaw Avenue, No. B4 
Fresno, California 93704 
Facsimile No.: (559) 227-5934 

WITH COPIES TO: 

LowellT. Carruth, Esq. 
McCormick, Barstow, Sheppard, Wayte & Carruth LLP 
5 River Park Place East 
P.O. Box 28912 
Fresno, California 93729-8912 
Facsimile No.: (559) 433-2300 

Ally address named above may change its address for notices, demands and 
communications by giving notice in the same manner as provided in this subsection. 

21.2 Conflict of Interests. No member, official, officer or employee oftbe 
Agency shall have any direct or indirect interest in this Agreement or participate in any 
decision relating to this Agreement where the ]aw prohibits such interest or participation. 
No officer, employee or agent of the Agency who exercises any function or responsibility 
in planning and carrying out the Project, or any other person who exercises any function or 
responsibility concerning any aspect of this Agreement or the Project, shall have any 
personal financia] interest, direct or indirect, in this Agreement or the Project. 
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21.3 Non-Liability of Officials, Employees and Agents. No member, officiaJ, 
officer, employee or agent ofthe Agency or the City will be personally liable to the 
Developer, or any successor in interest, for any default by the Agency or for any amount or 
obligation which may become due to the Developer or its successor under this Agreement. 

21.4 Unavoidable Delay. Neither Party will be in default where delays or 
defaults are due to war, insurrection, strikes, lock outs, riots, acts of the public enemy, acts 
ofdomestic or foreign terrorism, floods, earthquakes, fires, freight embargoes, court order, 
or any other similar cause beyond the control and without the fault of the Party claiming an ·· 
extension oftime to perform. A Party claiming an unavoidable delay must give notice to 
the other Party within 10 days after the delay begins. After that, the Parties may extend the 
time for performance by a writing signed by both Parties. This provision does not apply to 
delays in the Developer's construction obligations which this Agreement specifically 
covers elsewhere. 

2 l.5 Provision Not Merged with Deeds. The provisions of this Agreement will 
not merge into any Grant Deed upon recording. 

21.6 Headings and References. The headings ofthe sections, subsections and 
paragraphs in this Agreement are for reference only and do not explain or modify the 
provisions of this Agreement. References to section. subsection or paragraph numbers are 
to sections, subsections or paragraphs in this Agreement unless expressly stated otherwise. 

21.7 Waiver. If either Party waives a breach by the other ofany provision of 
this Agreement, it will not be a continuing waiver and will not be a waiver ofa subsequent 
breach of the same or a different provision. Neither Party may waive any provision of this 
Agreement except in a writing signed by a duly authorized representative of the Party. 

21 .8 Attorneys' Fees. Jfeither Party commences a lawsuit or arbitration 
proceeding in Jaw or equity to enforce or interpret any provisions of this Agreement. the 
prevailing party in such lawsuit or arbitration sha11 be e.µtit!ed to recover from the losing 
party reasonable attorneys' fees, court costs and legal expenses in the amounts determined 
by the court or tribunal having jurisdiction. 

21.9 Broker. The Developer and the Agency each represent and warrant it has 
not engaged any broker or finder with respect to this Agreement, the Master Development 
Site or the Project. Each Party will indemnify, defend, protect and hold the other Party and 
its officers, officials, employees, agents and representatives hamiless against any claim by 
any person or entity for any broker's or finder's ( or similar) fee or commission arising out 
ofany act or agreement of the indemnifying Party concerning this Agreement, tbe Master 
Development Site or the Project. 
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21.10 Severability. If a court of competent jurisdiction holds any term, provision, 
covenant or condition of this Agreement to be invalid, void or unenforceable, the 
remainder of the provisions will continue in effect. 

21.11 Binding on Successors. Subject to the limitations on the Developer's 
transfer or assignment of this Agreement and the Development Parcels in subsection 16.2, 
this Agreement is binding upon and inures to the benefit ofthe members, officers, 
transferees, successors-in-interest and assigns ofeach Party. Any reference in this 
Agreement to a specifically named party applies to any member, officer, transferee, 
successor-in-interest or assign of that party who acquires an interest according to the tenns 
of this Agreement or under law. 

21.12 Relationship of the Parties. The relationship between the Agency and the 
Developer is and will remain solely that ofa California redevelopment agency and an 
independent private redeveloper ofproperty within a redevelopment project area pursuant 
to the Law. Nothing in this Agreement, the Grant Deeds or any other document executed 
in connection with this Agreement creates a partnership, joint venture, agency, 
employment relationship or other relationship between the Agency and the Developer or 
any ofthe Developer's contractors, subcontractors, employees, agents, representatives, 
executors, administrators, transferees, successors-in-interest or assigns. The Parties do not 
intend anything in this Agreement to establish a principal and agent relationship between 
the Parties. The Agency will have no rights, powers, duties or obligations respecting the 
development, operation, maintenance or management of the Development Parcels or 
improvements thereon except as expressly provided herein, in the Deeds or in the Plan. 
The Developer wiU indemnify, defend and hold the Agency and its officers, officials, 
employees, agents, boards and volunteers harmless from any claim against the Agency that 
arises from a claim ofa partnership or joint venture with the Developer. 

21.13 Nature ofthe Developer's Oblfgatfons. The Developer's obligation to 
complete the Developer Improvements, the Master Plan Improvements and the Project 
generally is a private undertaking. After the Agency conveys title or possession ofa 
Development Parcel to the Developer, the Developer will have exclusive control over the 
Development Parcel, subject to the terms ofthis Agreement, the Master Plan CC&R's, the 
Master Plan, the Plan, the Law and all other applicable federal, state and local Jaws, 
ordinances, c9des, regulations, standards and policies. By entering and performing this 
Agreement, the Agency does not approve or endorse the Project except to carry out the 
redevelopment puiposes, goals, policies and objectives of the Plan and the Law. 

21.14 Entire Understanding of the Parties. This Agreement includes the 
exhibits and attachments referenced herein, the Master Plan, the Master Plan CC&R's-and 
the Grant Deeds. It is the entire understanding and agreement of the parties regarding the 
subject matter in this Agreement. This Agreement supersedes all prior discussions, 
understandings and agreements, oral or written. Each Party enters this Agreement solely 
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on the representations herein and on its own independent investigation of the facts each 
deems material. 

21.15 Modifications, Amendments. The Parties will not modify or amend this 
Agreement except by written instrument signed by the parties and duly approved as 
required by law. 

21.16 Agency Approvals and Actions. Whenever this Agreement requires action 
or approval by the Agency, the Executive Director or the Redevelopment Administrator of 
the Agency is authorized to act for the Agency unless specifically provided otherwise. 

21 .17 Consent, Reasonableness. UnJess this Agreement specifically authorizes a 
Party to withhold its approval, consent or satisfaction in its sole discretion, a Party will not 
act unreasonably in withholding, conditioning or delaying approval or consent. 

21.18 Cooperation and Further Assurances. The Parties wilJ take such actions 
and execute such documents as necessary to cany out the intent and pmposes ofthis 
Agreement. 

21.l9 Third Party Beneficiaries. The State's Department ofGeneral Services, 
Public Works Board, Administrative Office of the Courts and Fifth Appellate District are 
beneficiaries of this Agreement and shall have the right, but not the obligation, to pursue or 
enforce this Agreement against the Developer. Except as expressly provided in the 
preceding sentence, the Parties do not intend anything in this Agreement to create any 
third party beneficiaries to this Agreement. No person or entity other than the Agency, the 
Developer, the State's Department ofGeneral Services, Pub1ic Works Board, 
Administrative Office ofthe Courts or Fifth Appellate District and their pennitted 
transferees, successors and assigns are authorized to enforce the provisions of this 
Agreement 

21.20 Governing Law and Venue. The provisions of this Agreement shall be 
interpreted and enforced, and the rights and duties (both procedural and substantive) of the 
parties hereunder shall be determined, according to California Jaw. 

Venue and jurisdiction (personal and subject matter) for any lawsuit commenced by either 
Party in connection with this Agreement shall be in the Superior Court ofFresno County or 
in the United States District Court for the Eastern District located in Fresno County. 

2 J.2 I Exhibits.· Each exhibit referenced herein is by such reference incorporated 
into and made a part of this Agreement for all purposes. However, the provisions in the 
body of this Agreement will prevail over any inconsistent provisions or references in any 
exhibit. 
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21.22 Interpretation. This Agreement in its final form is the result of the 
combined efforts of the Parties. If any provision of this Agreement is found ambiguous, 
the ambiguity will be resolved by construing the terms of this Agreement according to their 
generally accepted meaning. Masculine, feminine or neuter gender tenns and singular or 
plural numbers will include others when the context so indicates. Jbe word "including" 
will be construed as followed by the words "without limitation" or "but not limited to." 

2 J.23 Computation of Time. The Parties will compute the time within which an 
act is to be completed by excluding the first day (such as the day escrow opens) and 
including the last day, unless the last day is a holiday, Saturday or Sunday, in which case 
the last day also shall be excluded. 

21.24 Legal Advice. Each Party, in signing this Agreement, does so with 
know ledge of its legal rights. Each has received independent legal advice from its own 
legal counsel, or has chosen not to consult legal counsel. Each Party will be solely 
responsible for its own attorneys' fees in negotiating, reviewing, drafting, and obtaining 
the approval of this Agreement and all related agreements or documents. 

21.25 Counterparts. The Parties may sign this Agreement in counterparts. Each 
COWlterpart, when executed and delivered, will be one instrument with the other 
counloparts. The Parties will sign at least four duplicate originals of this Agreement. 

* * * * * 

/Remainder ofpage left blank intentionally; signatures on nextpage.) 
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Each Party represents that this Agreement has bcea exci:uted on the Party's behalf on or as of the 
date- :;lated below by il3 duly authorized rcpre:;entativc(s). 

REnEVELOPMENTAGENCYOFTHE OLD ARMENIAN TOWN, LLC, 
a California limited liability company 

~% tfL/LBy: 
Mu]c.nc Murphey, 

Name: Richard V. Gunner 

T1tle: Member 

Dated: July 6, 2005 

THE ABOYE J>ARTIESA.JlE TO SIGN 'fHJSAGREEMENfBEFOREA NOTARY PUBUC. 
NOTARY ACllNOWLEDGJl,fENTS ARE A1TA.CHED FOR CONVENIBNCE. 

ATTEST: APPROVED AS TO FORM: 
REBECCA KLISCH HILDA CANTU MONTOY 
Ex Officio Clerk Ex Officio Attorney 
Redevelopment Agency of the Redevelopment Agency oftlle 
City ofFresno 

-
B~~ 

Deputy 

Dated: __'7____,_k,t~~{_o_S--____ 

Interim xecnrive Director 

City ofFresno 

By: 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

CaliforniaSlate of 

FresnoCounty of 

On _ ___,_,J...,1CLsil....l¥'~2'--g"-y-~2.,n_...o'-"5L......__ before me._~N=e=i=l'----'H~a~n-=s_e....,n=---,-----------~
d,,., NamawlT...,,clOllow(•.11,.·.Jweo.,Na!aryPublk:1 

personally appeared ~arlene Murphey 
Narno{sl ot S;gr,e,(s) 

~ personally known lo me - OR-□ proved lo me on the basis of satisfactory ~vidence to be the person(s) 
whose name(s) is/are subscribed lo the within instrument 
and acknowledged IQ me that he/she/they executed the 
san:ie in his/her/their authorized capacityQes), and that by 

NEIL HANSEN hls/her/iheir signature(s) on the Instrument the peJSon(s),J-· ~ • . Comm.1\459413 JI . NOTARY PIIBIJC-CM.lfllRHb. or the er:,tity upon behalf of which the person(s) acled.I . F CD!!llf -
executed the instrument.~ IIJ6-;~ Dli.3UG01 t 

1 

-------------oPnONAL-------------
Though the infonnalfqn below is not required by law. it mayprovt1 Y.iluab/9 to pe1S011S relying on the document and could prevent 

fraudulent removal andreattachment of this form to anotfler dccument. · 

Description of Attached Document 

Title or Type of Document: Master Disposi ton & Dev. Agreement 

Document Dale: __J_u_l_y_1_1~,_2_0_0_5___________ Number of Pages: _____ 

·sfgner(s)OtherThanNamedAbove: Richard V. Gunner 

Capacity(Jes) Claimed by Signer(s) 

Signer's Name: ____________ 

0 Individual 
D: Corporate Officer Interim Ex. Dir. 

lille(s): _____________ 

D Partner..:...., □ Limited D General 
D Attorney-in-Fact 
D Trustee 
D Guardian or Conservator • 
D Other: ________ Top ol lhumb hete 

Signer Is Representing: 

RDA of Fresno 

Signer's Name: ____________ 

D Individual 
D Corporate Officer 

Tille(s): _____________ 

□ Par1ner - D limited D General 
i:J Attorney-in-Fact 
D Trustee 
D Guardian or Conservator 11. 

Top ol lhumb hen,0 Other: 

Signer Is Representing: 



CALIFORNJA ALL:-PURPOSE ACKNOWLEDGMENT r,b.5907 

State of caJ itaroia 

County of _F_r_e_s_n_o______........:...---=-_:.::.--' 

On __J_u_ly,.__...6=,~2=00=5~--- before me, Debra Ann White, Notary Public 
CATE NAME, TTTI.E OF OFFICER - E.G. "JANE DOE, NOTARY PUBLIC" 

personally appeared ___ __ _________________~ru_·_c_h_a_ra_v_._Gtmne_r 
NAME($) OF SIGNER(S) 

iGkpersonally _known to me - OR - 0 proved to me on the basis of satisfactory evidence 
to be the person(s) whose name(s) is/are 
subscribed to the within instrument and ac
knowledged to me that he/she/they! executed 
the same in his/her/their authorized 
capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), 
or the entity upon behalf of which the 
person(s) acted, executed the instrument. 

WITNESS my hand and official seal. 

----------OPTIONAL---~------
Though the data below is not required by law, it may prove valuable to persons relying on the document arid could prevent 
fraudulent reattachment of this form.-

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT 

0 INDIVIDUAL 
0 CORPORATE OFFICER 

TITLE OR TYPE OF DOCUMENT 
l!TI.ElSJ 

0 PAATNER(S) 0 LIMITED . 
0 GENERAL 

0 ATTORNEY-IN-FACT NUMBER OF PAGES 

0 TRUSTEE(S) 

0 GUARDIAN/CONSERVATOR
0 OTI-IER:___________ 

DATE OF DOCUMENT 

SIGNER IS REPRESENTING: 
NAME OF PERSON(SIOR eJTTTY~S) 

SIGNER(S) OTHER THAN NAMED ABOVE 

.,,.,"''°"''"'''"' "S9C""ON •"",._,,,•• e.o. ao. m,•c..., '"" c, ""'9'1 



CONTRACT ,. ~ 
REDEVELOPMENT AGENCY OF THE CITY OF FRESNO, CALIFORNiA 

PUBLIC WORK 

THIS CONTRACT is made and entered into by and between REDEVELOPMENT 
AGENCY OF THE CITY OF FRESNO, a public body corporate and politic (hereinafter referred 
to as "Agency''), and Kraker, Inc., a California corporation (hereinafter referred to as 
"Contractor") as follows: 

1. Contract Documents. The "Notice Inviting Bids,• "Instructions to Bidders," "Bid 
Proposal/ and the "Specifications• including "General Conditions," "Special Conditions," and 
•Technical Specifications• for lhe foUowing: 505/525 "N" Street Demolition (Bid File No. 3081) 
copies of which are annexed hereto, together with all the drawings, plans, and documents 
specifically referred to In said annexed documents. including Performance and Payment Bonds, 
if required, and are hereby incorporated into and made a part of this Contract, and shall be 
known as the Contract Documents. · - · · 

2. Price and Work. For the monetary consideration of Twenty-Three Thousand, 
Eight Hundred Twenty-Three dollars end No cents ($23,823.00), as set forth in the Bid 
Proposal, Contractor promises and agrees to perfonn or cause to be performed, in a good and 
workmanlike manner, under the direction and to the satisfaction of the Agency's ''Engineer,• and 
in strict accordance with the Specifications, all of the Work as set forth in the Contract 
Documents. 

3. Payment. Agency accepts Contractor's Bid Proposal as stated and agrees to 
pay the consideration stated, at the times, in the amounts, and under the conditions specified in 
the Contract Oocurnenls. 

4. Indemnification. To the furthest extent allowed by law including California Civil 
Code Section 2782, Contractor shall indemnify, hold harmless and defend Agency, City of 
Fresno and each of their officers, officials, employees, agents and volunteers from any and all 
loss, liability, fines, penalties, forfeitures, costs and damages (whether in contract, tort or strict 
liability, including, but not limited to personal inju,y, death at any time and property damage) 
incurred by Agency, City of Fresno, Contractor or any other person, and from any and all claims, 
demands and actions in law or equity (including attorney's fees and litigation expenses), arising 
or alleged to have arisen directly or indirectly out of performance of this Contract. Contractor's 
obligations under the preceding sentence shall apply regardless of whether Agency, City of 
Fresno or any of their officers, officials, employees, agents or volunteers are passively 
negligent, but shall not apply to any loss, liability, fines, penalties, forfeitures, costs or damages 
caused by the active or sole negligence, or willful misconduct, of Agency, City of Fresno or any 
of their officers, officials, employees, agents or volunteers. 

If Contractor should subcontract all or any portion of the Work to be performed under this · 
Contract, Contractor shall require each subcontractor to indemnify, hold harmless and defend 
Agency, City of Fresno and each of their officers, officials, employees, agents and volunteers in 
accordance with the terms of the preceding paragraph. 

This section shall survive termination or expiration of this Contract. 

- 1 -
RDA 11,Q/D5-17-11 
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5. Trench Shoring Detailed Plan. Contractor acknowledges the prov1s1ons of 
Section 6705 of the California Labor Code and, if said provisions are applicable to this Contract, 
agrees to comply therewith. 

6. Worker's Compensation Certification. In compliance with the provisions of 
Section 1861 of the California Labor Code, Contractor hereby certifies as follows: 

I am aware of the provisions of Section 3700 of the California Labor Code 
which require every employer to be insured against liability for worker's 
compensation or to undertake self-insurance in accordance with the 
provisions of that Code, and I will comply with such provisions before 
commencing the performance of work of this Contract and will make my 
subcontractors aware of this provision. 

II I 

II I 

II I 

-2-
RDA 11.0/05-17-11 



-. .,::.,_ --

IN WITNESS WHEREOF, the parties have executed this Contract on the day and year 
here below written, of which the date of execution by Agency shall be subsequent to that of 
Contractor's, and this Contract shall be binding and effective upon execution by both parties. 

Kroeker, Inc., 
a California corporation 

By:~---4£d~ 
~e: -X.,9"-Wr At~51.«1~U\ 

(Type or print written signature.} 

Title: ~<, \N\...._ ..,_a§'l. 

Dated: 'J ,z -z:.a I/ 

By: _____________ 

Name:------------,---
(Type or print written signature.)

Title:_____________ 

Dated:._____________ 

REDEVELOPMENT AGENCY OF THE CITY 
OF FRESNO, 
a public body corporat and politic 

s}'-·..JI.•~=,.-~~~~.&----+--c----,--,-
Marrene Murphey cutive Director 
Redevelopment Agency of tha City of 
Fresno 

Dated:___'o/_-_l6-"--·-__,II'-------

ATTEST: 
REBECCA E. KUSCH 
Ex-officio Clerk 

ey,;;k:ou'(Jn Wto 
Deputy 

No signature of Ex-officio Attorney required. 
Standard Document #RDA 11.0 has been 
used without modification, as certified by the 
undersigne 

By:_,L.~~~(fl__4::i.,.e.:t,u~~
a rm Lewis 

struction Compliance Specialist 
edevelopment Agency of the City of 

Fresno 

Agency address: 

Redevelopment Agency of the City of Fresno 
Attention: Maryann Lewis, 
2600 Fresno Sl 4th Floor 
Fresno, CA 93721 
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Signature (!, E.\......Hl,ll/'/1/ 

CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 
~~~~~mw~.1,'m-~!filti'!'§$1,i€mmm-..@,@b'!l"U..<m~ 

who proved to me on the basis of satisfactory evidence to 
ba the person(¢ whose nam~ is/~ubscribed to the 
within instrument and acknowledged to ma that 
he/~/!)Je'f executed the same in his/herllbeir autho[i~ -
capaci{y(ies), and that by hf~signature~n the 
instrument the perso~ or the entity upon behalf of 
which the pers~) acted, executed the insirument. 

I certify under PENALTY OF PERJURY under the laws 
of the State of California that the foregoing paragraph is 
true and correct. 

WITNESS my hand and o 

Floco Notary Seal Abcw, 

------------OPTIONAL--------------
Though Iha in~rmalion below is nol required by law, ii may plOV8 valuab/a lo persons relying on Iha docvmr,nt 

and could prevenl fraudulent removal and reattachment ot this fom'I fo another document. 

De,criptU>n of AltacJ~~ a-$ _ n O --r""'"' .. 1, ,I,. 
TilleorTypaofDocum'"I:_ =if~-~--~-a:~ 1\m 
Document Date: ___qf-2,,'--'- ____________ Number of Pages: ...~"-------

Q?.007 Nilllonal ND'lafy Associallof'I• 9350 De Solo Ave., P.O.E3o.: 2402 • Ch~lSl110JU\. CA 91313-2-1D2• IY\YW.Nalionalt.Jcfary,o,g llt!:n'I f~907 Aeorrler:Qd!Tdl-Freo 1-!J00.876-GB27 

Signer(s) Other Than Named Above: 

• D Guardian or Conservator 
CJ Other: _________ 

~-··. ..____ -

Signer's Name: ________________ 

O Individual 
□ Corporate Officer -Tille(s): _______ 
□ Partner--' D Limited O General 
D Attorney i11 Fact 
D Trustee 
D Guardian or Conservator 
0 Other: __________ 

Signer Is Represen1ing: _____ 

·,.,;•., - ·-~~ 
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Convention Center # 9 

Old Armenian Town 

Legal (60 Hours per month x $230 x 6) 

Project Management (240 hrs per month x 6) 

Fencing 

Property Acquisition & Relocation 

Demo/ Abatement and Site Clearance 

Storage 

Compliance DOA 

Total 

Additional Project Costs Thru 06/30/14 - 12/31/14 
Legal (60 Hours per month x $230 x 6) 

Project Management (240 hours per month x 6) 

Storage 

Fencing 

DD& A Compliance 

Total 

Additional Project Costs Thru 06/30/16 

Legal (90 Hours x $230 ) 

Project Management (240 hours per month x 18) 

Fencing 

Storage 

DD&A Compliance 

Agency Assistance per OPA 

Total from 01/1/14 Thru 6/30/16 

01/01/14-
6/30/2014 

13,800.00 
28,537.33 

2,550.00 
1,980,000.00 

145,000.00 
3,114.00 

360,000.00 

2,533,001.33 

13,800.00 
28,537.33 

3,114.00 

2,550.00 

360,000.00 

2,941,002.66 

20,700.00 
28,537.33 

2,550.00 
3,114.00 

360,000.00 

3,355,903.99 

1/1/2014 

2,300.00 

4,756.23 

425.00 

519.00 

8,000.23 

2/1/2014 

2,300.00 

4,756.22 

425.00 

519.00 

8,000.22 

3/1/2014 

2,300.00 

4,756.22 

425.00 

519.00 

360,000.00 

368,000.22 

4/1/2014 5/1/2014 

2,300.00 2,300.00 

4,756.22 4,756.22 

425.00 425.00 

755,000.00 

519.00 519.00 

6/1/2014 

2,300.00 

4,756.22 

425.00 

1,225,000.00 

145,000.00 

519.00 

8,000.22 763,000.22 1,378,000.22 

Date Prepared: 8/30/2013 
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