FEDERAL LANGUAGE
FOR MATERIALS AND SUPPLIES CONTRACTS
TOTALING BETWEEN $3,500 TO $135,000

FEDERAL GOVERNMENT CONDITIONS

This contract/purchase agreement is subject to a financial assistance contract between the City of
Fresno and the Federal Transit Administration, which requires that this contract/agreement contain
the following clauses:

NO GOVERNMENT OBLIGATION TO THIRD
PARTIES

The Recipient and Contractor acknowledge and agree that, notwithstanding any concurrence by
the Federal Government in or approval of the solicitation or award of the underlying Contract,
absent the express written consent by the Federal Government, the Federal Government is not a
party to this Contract and shall not be subject to any obligations or liabilities to the Recipient,
Contractor or any other party (whether or not a party to that contract) pertaining to any matter
resulting from the underlying Contract. The Contractor agrees to include the above clause in each
subcontract financed in whole or in part with Federal assistance provided by the FTA. It is further
agreed that the clause shall not be modified, except to identify the subcontractor who will be
subject to its provisions.

PROGRAM FRAUD AND FALSE OR
FRAUDULENT STATEMENTS OR RELATED
ACTS.

The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies Act of
1986, as amended, 31 U.S.C. § 3801 et seq. and U.S. DOT regulations, "Program Fraud Civil
Remedies," 49 C.F.R. part 31, apply to its actions pertaining to this Project. Upon execution of the
underlying contract, the Contractor certifies or affirms the truthfulness and accuracy of any
statement it has made, it makes, it may make, or causes to be made, pertaining to the underlying
contract or the FTA assisted project for which this contract work is being performed. In addition to
other penalties that may be applicable, the Contractor further acknowledges that if it makes, or
causes to be made, a false, fictitious, or fraudulent claim, statement, submission, or certification,
the Federal Government reserves the right to impose the penalties of the Program Fraud Civil
Remedies Act of 1986 on the Contractor to the extent the Federal Government deems appropriate.
The Contractor also acknowledges that if it makes, or causes to be made, a false, fictitious, or
fraudulent claim, statement, submission, or certification to the Federal Government under a
contract connected with a project that is financed in whole or in part with Federal assistance
originally awarded by FTA under the authority of 49 U.S.C. chapter 53, the Government reserves
the right to impose the penalties of 18 U.S.C. § 1001 and 49 U.S.C. § 5323(l) on the Contractor, to
the extent the Federal Government deems appropriate.

The Contractor agrees to include the above two clauses in each subcontract financed in whole or

in part with Federal assistance provided by FTA. It is further agreed that the clauses shall not be
modified, except to identify the subcontractor who will be subject to the provisions.

ACCESS TO RECORDS AND REPORTS

Record Retention: The Contractor will retain, and will require its subcontractors of all tiers to retain,
complete and readily accessible records related in whole or in part to the contract, including, but
not limited to, data, documents, reports, statistics, sub-agreements, leases, subcontracts,
arrangements, other third party agreements of any type, and supporting materials related to those
records.



Retention Period: The Contractor agrees to comply with the record retention requirements in
accordance with 2 C.F.R. § 200.333. The Contractor shall maintain all books, records, accounts
and reports required under this Contract for a period of at not less than three (3) years after the
date of termination or expiration of this Contract, except in the event of litigation or settlement of
claims arising from the performance of this Contract, in which case records shall be maintained
until the disposition of all such litigation, appeals, claims or exceptions related thereto.

Access to Records: The Contractor agrees to provide sufficient access to FTA and its contractors
to inspect and audit records and information related to performance of this contract as reasonably
may be required.

Access to the Sites of Performance: The Contractor agrees to permit FTA and its contractor’s
access to the sites of performance under this contract as reasonably may be required.

CHANGES TO FEDERAL REQUIREMENTS

Contractor shall at all times comply with all applicable FTA regulations, policies, procedures and
directives, including without limitation those listed directly or by reference in the Master Agreement
between the PURCHASER and FTA, as they may be amended or promulgated from time to time
during the term of this contract. Contractor's failure to so comply shall constitute a material breach
of this contract.

TERMINATION

Termination for Convenience: The AGENCY may terminate this contract, in whole or in part, at any
time by written notice to the Contractor when it is in the AGENCY'’s best interest. The Contractor
shall be paid its costs, including contract close-out costs, and profit on work performed up to the
time of termination. The Contractor shall promptly submit its termination claim to AGENCY to be
paid the Contractor. If the Contractor has any property in its possession belonging to AGENCY,
the Contractor will account for the same, and dispose of it in the manner AGENCY directs.

Termination for Default: If the Contractor does not deliver supplies in accordance with the contract
delivery schedule, or if the contract is for services, the Contractor fails to perform in the manner
called for in the contract, or if the Contractor fails to comply with any other provisions of the
contract, the AGENCY may terminate this contract for default. Termination shall be effected by
serving a Notice of Termination on the Contractor setting forth the manner in which the Contractor
is in default. The Contractor will be paid only the contract price for supplies delivered and
accepted, or services performed in accordance with the manner of performance set forth in the
contract.

If it is later determined by the AGENCY that the Contractor had an excusable reason for not
performing, such as a strike, fire, or flood, events which are not the fault of or are beyond the
control of the Contractor, the AGENCY, after setting up a new delivery of performance schedule,
may allow the Contractor to continue work, or treat the termination as a Termination for
Convenience.

Opportunity to Cure (General Provision): The AGENCY, in its sole discretion may, in the case of a
termination for breach or default, allow the Contractor [an appropriately short period of time] in
which to cure the defect. In such case, the Notice of Termination will state the time period in which
cure is permitted and other appropriate conditions.

If Contractor fails to remedy to AGENCY's satisfaction the breach or default of any of the terms,
covenants, or conditions of this Contract within [10 days] after receipt by Contractor of written
notice from AGENCY setting forth the nature of said breach or default, AGENCY shall have the
right to terminate the contract without any further obligation to Contractor. Any such termination for
default shall not in any way operate to preclude AGENCY from also pursuing all available



remedies against Contractor and its sureties for said breach or default.

Waiver of Remedies for any Breach: In the event that AGENCY elects to waive its remedies for
any breach by Contractor of any covenant, term or condition of this contract, such waiver by
AGENCY shall not limit AGENCY'’s remedies for any succeeding breach of that or of any other
covenant, term, or condition of this contract.

If the Contractor fails to deliver supplies or to perform the services within the time specified in this
contract or any extension, or if the Contractor fails to comply with any other provisions of this
contract, the AGENCY may terminate this contract for default. The AGENCY shall terminate by
delivering to the Contractor a Notice of Termination specifying the nature of the default. The
Contractor will only be paid the contract price for supplies delivered and accepted, or services
performed in accordance with the manner or performance set forth in this contract.

If, after termination for failure to fulfill contract obligations, it is determined that the Contractor was
not in default, the rights and obligations of the parties shall be the same as if the termination had
been issued for the convenience of the AGENCY.

CIVIL RIGHTS LAWS AND REGULATIONS

Federal Equal Employment Opportunity (EEO) Requirements. These include, but are not limited
to:

Nondiscrimination in Federal Public Transportation Programs: 49 U.S.C. § 5332, covering
projects, programs, and activities financed under 49 U.S.C. Chapter 53, prohibits discrimination on
the basis of race, color, religion, national origin, sex (including sexual orientation and gender
identity), disability, or age, and prohibits discrimination in employment or business opportunity.

Prohibition against Employment Discrimination: Title VII of the Civil Rights Act of 1964, as
amended, 42 U.S.C. § 2000e, and Executive Order No. 11246, “Equal Employment Opportunity,”
September 24, 1965, as amended, prohibit discrimination in employment on the basis of race,
color, religion, sex, or national origin.

Nondiscrimination on the Basis of Sex: Title IX of the Education Amendments of 1972, as
amended, 20 U.S.C. § 1681 et seq. and implementing Federal regulations, “Nondiscrimination on
the Basis of Sex in Education Programs or Activities Receiving Federal Financial Assistance,” 49
C.F.R. part 25 prohibit discrimination on the basis of sex.

Nondiscrimination on the Basis of Age: The “Age Discrimination Act of 1975,” as amended,
42 U.S.C. 8§ 6101 et seq., and Department of Health and Human Services implementing
regulations, “Nondiscrimination on the Basis of Age in Programs or Activities Receiving Federal
Financial Assistance,” 45 C.F.R. part 90, prohibit discrimination by participants in federally
assisted programs against individuals on the basis of age. The Age Discrimination in Employment
Act (ADEA), 29 U.S.C. § 621 et seq., and Equal Employment Opportunity Commission (EEOC)
implementing regulations, “Age Discrimination in Employment Act,” 29 C.F.R. part 1625, also
prohibit employment discrimination against individuals age 40 and over on the basis of age.

Federal Protections for Individuals with Disabilities: The Americans with Disabilities Act of
1990, as amended (ADA), 42 U.S.C. § 12101 et seq., prohibits discrimination against qualified
individuals with disabilities in programs, activities, and services, and imposes specific
requirements on public and private entities. Third party contractors must comply with their
responsibilities under Titles I, 11, 1, IV, and V of the ADA in employment, public services, public
accommodations, telecommunications, and other provisions, many of which are subject to
regulations issued by other Federal agencies.

DISADVANTAGED BUSINESS ENTERPRISE
(DBE)




For all DOT-assisted contracts, each FTA recipient must include assurances that third party
contractors will comply with the DBE program requirements of 49 C.F.R. part 26, when applicable.
The following contract clause is required in all DOT-assisted prime and subcontracts:

The contractor, subrecipient or subcontractor shall not discriminate on the basis of race,
color, national origin, or sex in the performance of this contract. The contractor shall carry out
applicable requirements of 49 C.F.R. part 26 in the award and administration of DOT-assisted
contracts. Failure by the contractor to carry out these requirements is a material breach of this
contract, which may result in the termination of this contract or such other remedy as the recipient,
deems appropriate, which may include, but is not limited to:

Withholding monthly progress payments;
Assessing sanctions;
Liquidated damages; and/or

Disqualifying the contractor from future bidding as non-responsible. 49 C.F.R. §
26.13(b).

Further, recipients must establish a contract clause to require prime contractors to pay
subcontractors for satisfactory performance of their contracts no later than 30 days from receipt of
each payment the recipient makes to the prime contractor. 49 C.F.R. § 26.29(a). Finally, for
contracts with defined DBE contract goals, each FTA recipient must include in each prime contract
a provision stating that the contractor shall utilize the specific DBEs listed unless the contractor
obtains the recipient’s written consent; and that, unless the recipient’s consent is provided, the
contractor shall not be entitled to any payment for work or material unless it is performed or
supplied by the listed DBE. 49 C.F.R. § 26.53(f) (1).

INCORPORATION OF FTA TERMS

The preceding provisions include, in part, certain standard terms and conditions required by the
Department of Transportation, whether or not expressly set forth in the preceding Contract
provisions. All contractual provisions required by DOT, as set forth in FTA Circular 4220.1F or its
successors are hereby incorporated by reference. Anything to the contrary herein notwithstanding,
all FTA mandated terms shall be deemed to control in the event of a conflict with other provisions
contained in this agreement. The Contractor shall not perform any act, fail to perform any act or
refuse to comply with any City of Fresno requests that would cause City of Fresno to be in
violation of the FTA terms and conditions.

The Contractor shall at all times comply with all applicable FTA regulations, policies, procedures
and directives, including without limitation those listed directly or by reference in the Master
Agreement between City and FTA, as they may be amended or promulgated from time to time
during the term of this Contract. Contractor’s failure to so comply shall constitute a material breach
of this Contract.

GOVERNMENT-WIDE DEBARMENT AND
SUSPENSION

The Contractor shall comply and facilitate compliance with U.S. DOT regulations,
“Nonprocurement Suspension and Debarment,” 2 C.F.R. part 1200, which adopts and
supplements the U.S. Office of Management and Budget (U.S. OMB) “Guidelines to Agencies on
Government wide Debarment and Suspension (Nonprocurement),” 2 C.F.R. part 180. These
provisions apply to each contract at any tier of $25,000 or more, and to each contract at any tier
for a federally required audit (irrespective of the contract amount), and to each contract at any tier
that must be approved by an FTA official irrespective of the contract amount. As such, the



Contractor shall verify that its principals, affiliates, and subcontractors are eligible to participate in
this federally funded contract and are not presently declared by any Federal department or agency
to be:

Debarred from participation in any federally assisted Award;

Suspended from participation in any federally assisted Award,

Proposed for debarment from participation in any federally assisted Award;

Declared ineligible to participate in any federally assisted Award;

Voluntarily excluded from participation in any federally assisted Award; or

Disqualified from participation in ay federally assisted Award.
By signing and submitting its bid or proposal, the bidder or proposer certifies as follows:
The certification in this clause is a material representation of fact relied upon by the AGENCY. If it
is later determined by the AGENCY that the bidder or proposer knowingly rendered an erroneous
certification, in addition to remedies available to the AGENCY, the Federal Government may
pursue available remedies, including but not limited to suspension and/or debarment. The bidder
or proposer agrees to comply with the requirements of 2 C.F.R. part 180, subpart C, as
supplemented by 2 C.F.R. part 1200, while this offer is valid and throughout the period of any

contract that may arise from this offer. The bidder or proposer further agrees to include a provision
requiring such compliance in its lower tier covered transactions.

ENERGY CONSERVATION

The contractor agrees to comply with mandatory standards and policies relating to energy
efficiency, which are contained in the state energy conservation plan issued in compliance with the
Energy Policy and Conservation Act.

RECYCLED PRODUCTS

The Contractor agrees to provide a preference for those products and services that conserve
natural resources, protect the environment, and are energy efficient by complying with and
facilitating compliance with Section 6002 of the Resource Conservation and Recovery Act, as
amended, 42 U.S.C. § 6962, and U.S. Environmental Protection Agency (U.S. EPA),
“Comprehensive Procurement Guideline for Products Containing Recovered Materials,” 40 C.F.R.
part 247.

EMPLOYEE PROTECTIONS (For awards greater
than $100,000)

The Contractor shall comply with all federal laws, regulations, and requirements providing wage
and hour protections for non-construction employees, in accordance with 40 U.S.C. § 3702,
Contract Work Hours and Safety Standards Act, and other relevant parts of that Act, 40 U.S.C. §
3701 et seq., and U.S. DOL regulations, “Labor Standards Provisions Applicable to Contracts
Covering Federally Financed and Assisted Construction (also Labor Standards Provisions
Applicable to Non-construction Contracts Subject to the Contract Work Hours and Safety
Standards Act),” 29 C.F.R. part 5.

The Contractor shall maintain payrolls and basic payroll records during the course of the work and
shall preserve them for a period of three (3) years from the completion of the contract for all
laborers and mechanics, including guards and watchmen, working on the contract. Such records
shall contain the name and address of each such employee, social security number, correct



classifications, hourly rates of wages paid, daily and weekly number of hours worked, deductions
made, and actual wages paid.

Such records maintained under this paragraph shall be made available by the Contractor for
inspection, copying, or transcription by authorized representatives of the FTA and the Department
of Labor, and the Contractor will permit such representatives to interview employees during
working hours on the job.

The contractor shall require the inclusion of the language of this clause within subcontracts of all
tiers.

LOBBYING RESTRICTIONS (For awards greater
than $100,000)

The undersigned certifies, to the best of his or her knowledge and belief, that: No Federal
appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any
person for influencing or attempting to influence an officer or employee of an agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in
connection with the awarding of any Federal contract, the making of any Federal grant, the making
of any Federal loan, the entering into of any cooperative agreement, and the extension,
continuation, renewal, amendment, or modification of any Federal contract, grant, loan, or
cooperative agreement.

If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attempting to influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant, loan, or cooperative agreement, the undersigned shall
complete and submit Standard Form-LLL, “Disclosure Form to Report Lobbying,” in accordance
with its instructions.

The undersigned shall require that the language of this certification be included in the award
documents for all sub-awards at all tiers (including subcontracts, sub-grants, and contracts under
grants, loans, and cooperative agreements) and that all subrecipients shall certify and disclose
accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by section 1352, title 31, U.S. Code. Any person who fails
to file the required certification shall be subject to a civil penalty of not less than $10,000 and not
more than $100,000 for each such failure.

Signature of Contractor's Authorized Official

Name and Title of Contractor's Authorized Official

Date

FLY AMERICA

Definitions: As used in this clause “International air transportation” means transportation by air
between a place in the United States and a place outside the United States or between two places
both of which are outside the United States. “United States” means the 50 States, the District of
Columbia, and outlying areas. “U.S.-flag air carrier” means an air carrier holding a certificate under
49 U.S.C. Chapter 411.

When Federal funds are used to fund travel, Section 5 of the International Air Transportation Fair



Competitive Practices Act of 1974 (49 U.S.C. 40118) (Fly America Act) requires contractors,
recipients, and others use U.S.-flag air carriers for U.S. Government-financed international air
transportation of personnel (and their personal effects) or property, to the extent that service by
those carriers is available. It requires the Comptroller General of the United States, in the absence
of satisfactory proof of the necessity for foreign-flag air transportation, to disallow expenditures
from funds, appropriated or otherwise established for the account of the United States, for
international air transportation secured aboard a foreign-flag air carrier if a U.S.-flag air carrier is
available to provide such services.

If available, the Contractor, in performing work under this contract, shall use U.S.-flag carriers for
international air transportation of personnel (and their personal effects) or property.

In the event that the Contractor selects a carrier other than a U.S.-flag air carrier for international
air transportation, the Contractor shall include a statement on vouchers involving such
transportation essentially as follows:

Statement of Unavailability of U.S.-Flag Air Carriers International air transportation of
persons (and their personal effects) or property by U.S.-flag air carrier was not available or it was
necessary to use foreign-flag air carrier service for the following reasons. See FAR § 47.403.
[State reasons]:

The Contractor shall include the substance of this clause, including this paragraph (5), in each
subcontract or purchase under this contract that may involve international air transportation.

CARGO PREFERENCE REQUIREMENTS

The contractor agrees:

To use privately owned United States-Flag commercial vessels to ship at least 50 percent
of the gross tonnage (computed separately for dry bulk carriers, dry cargo liners, and tankers)
involved, whenever shipping any equipment, material, or commodities pursuant to the underlying
contract to the extent such vessels are available at fair and reasonable rates for United States-
Flag commercial vessels;

To furnish within 20 working days following the date of loading for shipments originating
within the United States or within 30 working days following the date of loading for shipments
originating outside the United States, a legible copy of a rated, "on-board" commercial ocean bill-
of-lading in English for each shipment of cargo described in the preceding paragraph to the
Division of National Cargo, Office of Market Development, Maritime Administration, Washington,
DC 20590 and to the FTA recipient (through the contractor in the case of a subcontractor's bill-of-
lading.); and

To include these requirements in all subcontracts issued pursuant to this contract when the
subcontract may involve the transport of equipment, material, or commodities by ocean vessel.
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