
                          
                                                                                         

December 7, 2016 

 

Sophia Pagoulatos 

Development and Resource Management Department 

Long Range Planning Division 

Fresno City Hall, Rm. 3065 

2600 Fresno Street, Fresno, CA 93721 
 

 

Sent via Email 

 

Re: 2015-2023 Housing Element Amendment 

 

Dear Ms. Pagoulatos: 

 

We are writing on behalf of our clients, Familias Addams por un Mejor Futuro, in response to the 

email sent by Amber Piona on December 2, 2016 entitled, “Housing Element amendment” and 

addressed to “Housing Element Stakeholders”.  The proposed public participation process for the 

Housing Element amendment is not sufficient.  We ask that the City take steps to effectively 

engage the public.  

 

The City must “make a diligent effort to achieve public participation of all economic segments of 

the community” in developing its housing element amendment.  Gov. Code § 65583(c)(8).  As 

stated in HCD’s letters dated March 7, April 17, and August 11, 2016, the City must release draft 

revisions to the public for review and input prior to submission by HCD.  The City’s failure to do 

so for the drafts of the 2015-2023 “denied the public an important opportunity for public input” 

and violated its duty to make a diligent effort to engage the public in the development of the 

housing element pursuant to section 65583(c)(8).  HCD, March 7, 2016 Letter, p. 4.  The City 

must incorporate the input received at the resident and stakeholder workshops into the draft 

housing element revisions before releasing them for public review and allow adequate 

opportunity for public review of these revisions prior to submission to HCD in order to comply 

with the law’s public engagement requirements. 

 

As we noted to the City via written correspondence dated September 6, 2016, HCD emphasized 

in August 11th findings that the Housing Element does not comply with state law that: 

 

“Throughout the housing element process, the City must engage the community, 

including organizations that represent lower-income and special needs households, by 

making information and revisions regularly available in a timely fashion and considering 

and incorporating comments where appropriate.  Revisions should be well noticed and 

available prior to submitting the element to the Department.  In addition, the City should 

provide a variety of meaningful opportunities for input, beyond testimony at a public 

hearing.” 

 

Accordingly, the City must ensure that opportunities to provide input on the housing element 

amendment are well-noticed.  Any notices released by the City should be in terms that are easy to 



Sophia Pagoulatos 

Page 2 

December 7, 2016 

764 P Street, Suite 012, Fresno, California 93721 
Telephone: (559) 369-2790 

understand for residents and stakeholders not versed in state housing element law and that 

encourage input.  For instance, the email advisory mentioned above in this letter uses technical 

terminology like “Housing Need from Prior Housing Element Cycle (2015-2023)” that most 

residents and stakeholders are unlikely to understand and which will not effectively solicit input 

on the topic of the availability of sites for affordable housing.   

 

In addition, the City must make efforts to inform residents of all income levels and stakeholders 

of the opportunity to provide input in ways other than email, which many low-income residents 

lack access to.   Just four people attended the first public workshop on the housing element 

amendment on December 6, 2016.  This poor attendance mirrors the poor attendance of the City’s 

workshops on the draft housing element last fall, which the City also relied used email notices to 

advertise.  Email announcements of public workshops are clearly not an effective or adequate 

method of achieving public participation in the housing element update process, especially if the 

announcements provide little advance notice of the meeting dates and use technical terminology.  

In order to comply with Government Code section 65883(c)(8), the City must modify and 

supplement its efforts to inform the public of the opportunity to provide input on the housing 

element amendment in a manner designed to actually achieve public participation.  

 

As we have recommended in the past, we suggest that the City use local foreign language media, 

such as Univision, Radio Bilingue, and Hmong TV -- which reach thousands of low-income 

residents on a daily basis and provide free advertising for community-oriented events -- to 

encourage the public to attend public workshops.  We also suggest that the City directly inform 

resident leaders of the opportunity to provide input and request that they inform their networks of 

the opportunity, and that the City partner with schools and local non-profits to hold public 

workshops in conjunction with regularly scheduled meetings which are attended by residents. 

Please let us know if we can assist the City in implementing these recommendations by providing 

the City with contact or other information. 

 

The Housing Element Amendment process must also allow and encourage the public to provide 

input and incorporate input on all areas of the 2015-2023 Housing Element which are currently 

deficient in order for the City’s to substantially comply with state Housing Element Law. The 

City’s December 2
nd

 email states that the City “is beginning the process of amending its adopted 

Housing Element to incorporate changes in 3 areas” – the “Mobile Home Park Conservation 

Program,” “Equitable Communities Program,” and “Housing Need from Prior Housing Element 

Cycle (2008-2015)” -- and informs recipients that they may provide input on these topics by 

submitting written comments to the City by email or at City Hall and by attending one of three 

public workshops.  Yet the Housing Element’s deficiencies include not only but extend beyond 

the topic areas listed in the December 2
nd

 email.   

 

In addition to deficiencies in the topic areas listed, as described in our July 7, 2016 comments, the 

Housing Element deficiencies include but are not limited to its failure to (1) identify adequate 

sites to meet the need for housing affordable to all income groups for the current planning; (2) 

include program actions to zone sites to meet the need for affordable housing, including outside 

of racially and ethnically concentrated areas of poverty and economically distressed areas and in 

high opportunity neighborhoods; and (3) analyze the special housing needs of the population, 

including the needs of Limited English Proficient speakers and undocumented residents.  The 

City’s housing element amendment process must not limit input to the three topic areas identified 
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in the City’s December 2nd email but must allow and encourage input on all aspects of the 2015-

2023 Housing Element which do not currently comply with state law.  For your convenience, 

attached hereto are our comments on the 2015-2023 Housing Element dated July 7, 2016 which 

identify deficiencies with the Housing Element and provide recommendations for revisions to 

address those deficiencies.  In addition, we have attached our letter to the City dated October 19, 

2016 regarding the requirements established by Government Code section 65583.2(h) for sites 

identified by the City to satisfy its carry-over obligation. 

 

Please contact me at my office at (559) 369-2786 if you have any questions or would like to 

discuss this letter over the phone or in person.   

 

Sincerely, 

 

                                                    
 

Ashley Werner      Valerie Feldman 

Atttorney            Attorney        

Leadership Counsel for Justice and Accountability           Public Interest Law Project 

 

 

cc: Mayor Ashley Swearengin 

Councilmember Esmeralda Soria, District 1 

 Councilmember Steve Brandau, District 2 

Councilmember Oliver Baines, District 3 

Councilmember Paul Caprioglio, District 4 

Councilmember Sal Quintero, District 5 

Councilmember Lee Brand, District 6 

Councilmember Clint Olivier, District 7 

Douglas Sloan, City Attorney 

 Paul McDougall, California Department of Housing and Community Development 
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Councilmember Clint Olivier, District 7 

Douglas Sloan, City Attorney 

 Paul McDougall, California Department of Housing and Community Development 

 

  

















January	12,	2017	

	

Sophia	Pagoulatos	
Development	and	Resource	Management	Department	
Long	Range	Planning	Division	
CITY	OF	FRESNO	
2600	Fresno	Street	
Fresno,	CA	93721	
	
RE:		Comments	on	the	City	of	Fresno’s	Revised	Housing	Element	Public	Draft	2015-2023	
	
Dear	Ms.	Pagoulatos:	
	
We	are	writing	to	make	comments	on	the	City	of	Fresno’s	Housing	Element	Revised	Public	Draft	
2015-2023.		Thank	you	for	the	opportunity	to	submit	comments	and	for	your	attention	to	them.	
	
There	is	a	big	need	for	and	lack	of	access	for	affordable	housing	for	people	of	low	income	and	
good	quality	places	throughout	the	city.		Many	residents	struggle	to	pay	rent	and	the	cost	of	
utilities.		They	live	in	apartments	in	poor	conditions	that	threaten	their	health.		They	encounter	
special	barriers	to	access	safe	and	fair-priced	homes	because	of	their	immigration	status,	
language,	or	other	factors.		They	live	in	neighborhoods	in	south	Fresno	where	they	lack	access	
to	basic	infrastructure	and	where	there	is	more	air	pollution	due	to	the	city’s	lack	of	attention	
in	these	places	and	the	lack	of	affordable	housing	opportunities	in	locations	with	more	
resources	like	north	Fresno.		For	this	reason,	it	is	very	important	for	us	that	the	City	prepare	
and	implement	a	Housing	Element	that	effectively	eliminates	barriers	to	fair	housing	for	all	
residents,	regardless	of	the	level	of	income	or	wealth.	
	
1.		Public	Process	
	
It	is	critical	that	the	City	truly	seeks	the	opinions	of	residents	about	their	needs	and	priorities	
related	to	housing	to	prepare	their	housing	element.		The	City	did	not	do	enough	to	inform	the	
public	about	the	opportunity	to	contribute	to	the	revision	of	the	housing	element.			Many	
residents	would	like	to	provide	their	opinion	but	do	not	know	of	the	opportunity	to	do	so.		The	
City	should	extend	the	opportunity	for	comment	because	most	of	the	public	comment	period	
was	during	the	holidays	when	many	people	were	traveling	and	with	their	family.		Also,	the	City	
should	share	the	opportunity	with	parents	who	participate	in	school	councils	and	coffee	hours	
and	use	other	effective	ways	to	solicit	information	from	the	public.	
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2.			Housing	Needs	for	Immigrants	That	Are	Not	Documented	
	
The	Housing	Element	Revised	Draft	does	not	recognize	barriers	to	fair	and	good-quality	housing	
that	non-legal	immigrants	(undocumented	immigrants)	have.		These	people	work,	pay	taxes,	
and	should	have	the	same	opportunity	as	other	people.		The	Housing	Element	should	recognize	
the	following	barriers	and	include	the	following	programs	and	commitments	to	respond	to	the	
needs	of	this	population:	
	

• Analyze	the	housing	needs	of	undocumented	people.	
• To	the	extent	possible,	open	all	housing	assistance	programs	to	undocumented	persons.			

People	without	citizenship	or	a	social	security	number	cannot	benefit	from	almost	all	
the	programs	that	exists	in	Fresno	to	help	in	access	to	affordable	housing.	

• Create	a	help	program	for	the	purchase	of	homes	for	people	with	documentation	
through	help	with	down	payment	and	low	interest	loans.		Previously,	there	was	a	
program	like	this	for	people	with	an	ITIN	number,	but	it	was	eliminated.		A	program	like	
this	is	especially	important	for	undocumented	people	because	they	have	a	difficult	time	
getting	good	credit	because	they	lack	a	social	security	number.		Also,	it	is	very	difficult	to	
save	the	amount	of	money	needed	for	a	cash	down	payment.	

• Eliminate	the	City	of	Fresno’s	requirement	that	people	without	a	social	security	card	pay	
a	deposit	to	the	City	for	water	service.		Undocumented	people	are	often	very	low	
income	and	the	extra	payment	for	water	service	is	even	harder	to	pay.	

	
3.			Need	for	Investment	in	Low	Income	Disadvantaged	Communities	and	the	Creation	for	

Affordable	Housing.	
	
Many	of	us	have	lived	in	neighborhoods	located	in	South	Fresno	and	Central	Fresno	with	many	
needs	for	many	years,	but	have	seen	no	change.	There	should	not	be	a	difference	between	the	
districts	of	Fresno	in	terms	of	access	to	basic	resources	-	sidewalks,	lights,	drainage,	parks,	
supermarkets,	health	clinics,	etc.	–	and	access	to	affordable	prices	and	good	quality	housing.	
We	are	all	humans	with	the	similar	needs,	dreams,	rights	and	ambition,	although	some	earn	
more.	This	means	that	the	city	and	the	housing	element	should	have	clear	and	strong	programs	
to	eliminate	the	shortcomings	of	infrastructure	and	services	in	disadvantaged	districts	in	south	
Fresno	and	should	believe	opportunities	that	no	longer	exist	in	neighborhoods	located	North	of	
Fresno,	where	these	resources	if	they	exist,	for	housing	of	people	of	every	income	level.	
	
We	recommend	that:	
	

•         	Clear	commitments	are	included	to	create	opportunities	for	housing	at	
affordable	prices	on	all	sides	of	the	city.	

•         Re-introduce	the	program	that	analyzes	and	prioritizes	eliminating	barriers	to	
infrastructure	in	Program	27.	The	draft	eliminates	this	commitment	without	
explaining	why,	but	was	the	most	clear	commitment,	and	should	be	included.	
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•         The	City	should	not	allow	or	put	business	that	do	harm	within	neighborhoods.	

This	includes	recycling	facilities	and	factories	that	emit	pollution	and	generate	
traffic	from	trucks.	There	are	many	facilities	already	in	neighborhoods	in	South	
Fresno	that	cause	harm	the	quality	of	life.	Fresno	should	change	its	rules	and	
zoning	to	not	allow	more	of	these	facilities	be	located	within	our	neighborhoods	
and	should	make	and	implement	the	industrial	compatibility	study	it	promised	to	
make	as	soon	as	possible	to	make	a	plan	to	eliminate	industrial	facilities	
conflicting	with	neighborhoods	and	the	wellbeing	of	the	community.	Housing	
element	should	include	a	commitment	to	do	this	study	within	a	year	and	
implement	it	immediately.	

	
4.			 Programs	for	Mobile	Home	Owners	and	Residents		
	
The	mobile	home	residents	often	pay	more	than	half	of	their	income	for	rent	and	also	the	high	
cost	of	utilities	and	often	lack	of	money	to	properly	maintain	their	trailers.		The	Housing	
Element	should	include	the	following:	

	
• Clear	commitments	from	the	City	that	it	will	take	action	to	help	with	the	

maintenance	of	the	rent	and	utilities	for	the	mobile	homes.		Program	10A	only	
contains	commitments	from	the	City	to	give	information	to	others	about	
resources	that	exist	to	help	but	does	not	include	a	commitment	from	the	City	
itself	on	how	it’s	going	to	help	directly.	

• Policies	to	protect	tenants	from	mobile	homes	and/or	the	land	under	their	
mobile	home	against	rent	price	increases,	including	a	rent	control	program.		
Every	year,	rent	in	mobile	home	parks	in	Fresno	increases,	but	residents’	
earnings	do	not	rise	as	well.		Then,	each	year,	it	is	more	difficult	to	pay	the	rent.	

• Programs	to	support	with	the	remodeling	of	mobile	homes	and	help	with	the	
purchase	of	land	where	the	mobile	homes	are	parked.	

	
Thank	you	for	your	attention	to	this	letter.			
	
We	wait	for	your	response,	
	
	
	
	



Sophia Pagoulatos, Planning Manager 

Development and Resource Management Department 

Long Range Planning Division 

Fresno City Hall, Rm. 3065 

2600 Fresno Street, Fresno, CA 93721 

 

 

January 13, 2017 

 

 

Re: City of Fresno 2015-2023 Housing Element Amendment December 2016 Public 

Review Draft 
 

Dear Ms. Pagoulatos: 

 

We are writing on behalf of our clients, Familias Addams por un Mejor Futuro, Rosalina 

Carson, and Rosalba Cardenas, with respect to the City of Fresno’s 2015-2023 Housing Element 

Amendment December 2016 Public Review Draft (Draft Amendment).  We provide these 

comments in order to assist the City in developing a final housing element that substantially 

complies with the requirements of state Housing Element Law and furthers the “early attainment 

of decent housing and a suitable living environment” for every Fresnan, as envisioned by the 

Legislature. Gov. Code § 65580(a).   

 

1. The City Continues to Flout the Housing Element Statute’s Public Process 

Requirements 

 

After failing to meet the statutory deadline to adopt a valid housing element by December 31, 

2015, the City’s hurry to seek HCD’s approval of its housing element, resulted in the City  

repeatedly failing to make a diligent effort to include the public in the housing element’s 

development in violation of Government Code section 65583(c)(8).  See HCD’s March 7, April 

7, and August 11, 2016; Leadership Counsel & Public Interest Law Project letters dated February 

6 and 26, March 31, April 21, July 7, 2016.  HCD’s March 7
th

 letter to the City found that the 

City “denied the public an important opportunity for public input’ by submitting its January 

Draft Housing Element to the state prior to releasing a draft to the public for review and 

comment.   Nevertheless, the City developed and submitted multiple additional draft housing 

element revisions to the state with little or no prior public review following HCD’s issuance of 

its March 7
th

 letter.   HCD’s August 11
th

 letter on the City’s adopted Housing Element 

emphasizes that the City “must engage the community” and “provide a variety of meaningful 

opportunities for input, beyond testimony at a public hearing.” 

 

Despite HCD’s clear and repeated direction to the City to engage the public, the City has 

continued to demonstrate a lack of regard for the Housing Element Statute’s public process 

requirements in the development of its Housing Element Amendment.  The City noticed its three 

public workshops for the Draft Amendment just a few days before the first workshop.  The email 

sent by the City to notify stakeholders used technical terminology (e.g., “Housing Need from 

Prior Housing Element Cycle (2015-2023)") not readily understandable to the general public.  
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We advised the City in written correspondence dated December 7, 2016 that notices from the 

City relating to the housing element update must use clear language that is accessible to residents 

and must modify its efforts to achieve public participation, particularly due to the City’s poor 

track record of attaining public participation through email notices in the previous housing 

element workshops.  Exhibit A, attached hereto.   

 

The City’s efforts to date to obtain public input into the Draft Amendment do not meet the 

Government Code’s standard.  The City's previous efforts related to the current Adopted 

Housing Element, including workshops hosted by the City last fall do not substitute for public 

engagement in the Housing Element Amendment process, as City staff suggested at the 

stakeholder workshop.  We urge the City to undertake additional efforts to provide meaningful 

opportunities for public input into the preparation of the final Housing Element Amendment that 

reach a greater number and cross-section of residents and stakeholders, including low-income 

residents with the greatest housing needs  We have provided various recommendations in our 

December 7, 2016 comment letter and other comment letters we have issued to the City 

pertaining to the 2015-2023 Housing Element for free and low-cost efforts the City can make to 

engage the public.  We encourage the City to consider and utilize those recommendations. 

 

The City also fell short of state law’s standards by releasing a draft housing element 

amendment prior to the completion of public workshops for the amendment.  Several residents 

and commissioners expressed their concern at the City’s stakeholder workshop over the City’s 

release of the Draft Amendment before seeking any public input on it.
1
  Staff indicated that the 

timing of the release was a response to requirements of the state to amend their housing element.  

Yet HCD clearly stated in its August 11
th

 letter and in its previous letters that the City must make 

diligent efforts to include the public in the development of its housing element.  

 

The City further impeded public participation in the development of the Draft Amendment 

by releasing the Draft for a 30-day comment period during the middle of the holidays, with a 

comment period of December 13, 2016 to January 13, 2017.  HCDC Commissioner Barbara 

Fiske asked staff at the stakeholder workshop if it could extend the public comment period 

beyond this period, noting that it is an “unusual time to ask community members and non-profits 

to engage people on housing.”  Staff indicated that they would not extend the comment period, 

but that there would be “public hearings” in March when the public could comment further.  The 

City’s actions and statements directly conflict with the direction provided by HCD that the City 

must make “meaningful opportunities for input, beyond testimony at a public hearing” available 

for residents.  

 

The City continues to fall short of meeting the law’s requirement to make a diligent effort to 

engage residents of all income levels, preventing the City from developing a housing element 

that addresses the housing needs of all residents. 

 

 

                                                      
1
 As West Fresno resident Brunette Harris stated regarding the draft, “The City is supposed to get public input before 

making the plan.  How is it that the City can come and plan things in a community, and they don’t ask us what we 

want?” 
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2. Draft Revisions Ignore Deficiencies Raised in Other Comment Letters. 

 

 The Draft Amendment ignores deficiencies in the Adopted Element raised in previous 

comment letters that we have submitted, including in letters dated February 6 and 26, March 31, 

April 21, July 7, 2016.  In addition to the deficiencies discussed in this letter below, the 

deficiencies that the Draft Amendment does not address include but are not limited to the 

following: 

 

 Failure to analyze and address the needs of household with special housing needs, 

including in particular large households, single-parents households, non-English and 

Limited English Proficient speakers, immigrants, and undocumented residents. 

 Failure to analyze and address barriers to affordable housing. 

 Failure to demonstrate that each of the programs will achieve beneficial impacts within 

the planning period through the inclusion of specific action steps and time frames for 

implementation. 

 Failure to address governmental constraints on the maintenance and development of 

affordable housing. 

 Failure to address the findings of the 2016 Analysis of Impediments to Fair Housing. 

 

Despite repeated requests by the public for the City to address these deficiencies, the Draft 

Amendment does not.  The City must prepare a revised draft amendment that addresses the 

deficiencies raised in previous public comment letters before it may be found in compliance with 

state Housing Element Law. 

 

3. The Inventory Remains Inadequate to Meet the Housing Needs of the Current 

RHNA and Carry-over from the 2008-2013 RHNA. 

 

a. Carry-over Calculation 

  

 The December Draft's carry-over calculation begins with the carry-over calculation
2
 that 

HCD includes in its November letter regarding the City's Adopted Element - 6,476 units for low, 

very-low and extremely low income households.  The City then reduces the carry-over by taking 

credit for affordable housing permitted or constructed during the last planning period without 

identifying the development projects by name or location.  For approximately 738 units of 

affordable housing the City provides no information about the projects in order for the public to 

verify the project and the affordability of the sites. Simply referring to the Annual Progress 

Reports for the years indicated on Table 3-4 does not provide adequate information for the public 

or HCD to verify these units can be credited against the City's carry-over obligation.  For 

                                                      
2
 The City refers to the calculation of the unmet need that must be accommodated in the current housing element 

with several different terms: the unmet need and the roll-over.  We refer to the same with the term "carry-over."  The 

calculation is completed by determining the RHNA for the applicable income levels for the past planning period, 

then subtracting the number of units approved or constructed by income level from the RHNA, then subtract the 

number of sites that could be accommodated on sites identified in the housing element for the previous planning 

period, then subtract any sites re-zoned to meet the housing needs during the last planning period.  See HCD's 

Memorandum AB1233, Updated June 3, 2010. 



Sophia Pagoulatos, Planning Manager 

Page 4 

January 11, 2017 

example, when HCD calculated the City's carry-over at 6, 476 units, HCD gave the City credit 

for 1,740 units for the 2008-2013 planning period based on sites identified and available in an 

inventory in 2008 and 2009 Adopted Housing Elements and for units approved or constructed 

during the same time frame.  It is unclear, and therefore problematic, whether the City is taking 

credit for some of the same units that HCD has already given the City credit for constructing or 

approving in its calculation of 6,476 carry-over units.   

 

 For the years 2013 to 2015, City takes credit for units approved or constructed and does 

identify the name of the project along with the number of units by income level.  But there are 

errors in some of total units that indicates these numbers may not be reliable.  For example, for 

2013 the draft element includes a project called Fultonia West with 34 units affordable for 

extremely-low or very-low income and 10 units affordable for low income households and one 

unit affordable to moderate income households.  The corresponding 2013 Annual Progress 

Report lists the Fultonia West development as including 13 units affordable for low income and 

19 units affordable for  moderate income households.  This error, and any others, must be 

corrected in order to determine whether the City can reduce its carry-over from HCD's 6,476 

units. 

b. Carry-over site specifications 

 

1.Size 

 

 The December draft element correctly re-states the law regarding the specific 

requirements of site re-zoned to accommodate the unmet need from the prior planning period:  

the site must allow development by right on a site that can accommodate at least 16 units and 

permits a density of at least 20 dwelling units to the acre.  Fifty percent of the sites must allow 

only residential use, unless a mixed use site allows 100 percent residential and require that 

residential use occupy at least 50 percent of the floor space. Government Code § 65583.2(h). The 

draft element goes on to state on p. 3-27 that six parcels with a capacity of less than 16 units are 

included in the carry-over inventory. (Appendix B-2)  On p. 6-17 of the draft element it states 

that 7 of the parcels in the carry-over inventory have a capacity for less than 16 units per acre. 

Notwithstanding  the inconsistency between the statements, and a review of Appendix B-3 

supports at least 7 parcels with a capacity of less than 16 units,  no site with a capacity of less 

than 16 units per acre can be used to accommodate the unmet housing need from the prior 

planning period.  No exceptions exist in the statute to include sites with a smaller capacity.  

 

2.By Right 

 

 Excluding the parcels that do not meet the requirement that sites re-zoned to address the 

carry-over accommodate at least sixteen units can be accomplished when the draft housing 

element is modified to incorporate the public comments the City receives prior to submitting the 

draft to HCD.  The more difficult challenge is to demonstrate that all of the carry-over sites allow 

by right development.  By right is typically defined as development that is not required to seek 

any discretionary approvals. Gov. Code § 65583.2(i).  The City's Development Code indicates 

zone clearance, a ministerial review to determine if a residential development meets all 

applicable standards,  is available for single family homes and single duplexes and all other 
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developments must seek a development permit.  §15-5203.  The development permit process is 

not a ministerial process and allows for discretionary review of a development.   

 

The Draft Amendment contends in Chapter 3, page 24, that projects subject to the 

Downtown Development Code (“DDC”) are subject only to a zone clearance process.  However, 

as we explained to the City prior to the City’s adoption of the DDC in correspondence dated 

October 19, 2016, attached hereto as Exhibit B, the DDC allows projects located in certain areas 

of the Downtown to obtain zone clearance approvals only if they have a residential density of 20 

units per acre, where at least 50% of the floor area is occupied by residential uses and which 

have no historic uses on site.  Government Code section 65583.2(h), however, requires that the 

City identify sites to meet its carry-over need where only projects meeting the requirements 

established by that section are permitted.  The DDC does not meet this standard, because it does 

not require development projects to satisfy the standards contained in section 65583.2(h) on the 

sites identified but allows them to proceed with zone clearance if they do.  The distinction 

between the Government Code’s requirements and the DDC’s provisions is significant: the 

Government Code requires that the City identify sites where projects must meet the minimum 

density and development standards and may proceed only subject to a zone clearance in order to 

ensure that projects that proceed on those sites in fact address the city’s unmet need for housing 

for lower-income residents from the prior planning period. 

 

3.Capacity 

 

 The City's recent modifications increasing permitted densities and height limits in the 

downtown area are a recent change and there is no development pattern for the City to rely on to 

support the estimated capacity included for the sites on the carry-over inventory (Appendix B-2).  

The City relies on the projected capacity of several proposed projects but cannot point to 

development patterns that support calculating future capacity on the downtown sites at 283 

units/acre - Table 3-9, on page 3-24 and 3-25, gives examples of affordable housing in the past 

that had a build out averaging 18.9 units a floor in a  2 or 3 story development, the new height 

limits have no track record and assuming that all projects that can build out at 10 or 15 stories 

will do so is speculative and not an adequate analysis to support the capacity included in the 

inventory. 

 

c. Current RHNA Inventory 

 

1.Underutilized Sites 

 

 Non-vacant parcels are included in both the carry-over inventory and 2013-2023 RHNA 

inventory as is permitted if the housing element includes a comprehensive analysis of the 

development potential during the planning period on the non-vacant sites.  Gov. Code § 

65583.2(g). 
3
 In the Draft Amendment inventories, the current use of the non-vacant parcels is 

identified but this falls short of the analysis required by law. As HCD's building blocks explains 

the analysis must assess whether non-vacant or underutilized sites can be realistically developed 

                                                      
3
 This analyses is required for all non-vacant sites whether the site is identified to meet the 2015-2023 RHNA or the 

unmet housing need from the last planning period. 
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within the planning period.  Further analysis is necessary for sites in both the carry-over and 

current RHNA inventories to determine whether re-development of these non-vacant sites is 

realistic during the remaining time in the planning period.  The City's inventory include non-

vacant parcels that include operating businesses, including a church, and  the City must complete 

the analysis of the specific sites and their realistic development potential and not simply identify 

what the current use is on  the site. 

 

2.Site Capacity 

 

 As indicated in previous comment letters the capacity of the City's identified sites to 

accommodate housing affordable to lower income households is greatly overstated on large sites 

of over 10 acres in size.  The available funding sources and past development patterns do not 

support affordable residential projects developing at 30 units/acre on thirty acres resulting in 913 

affordable units on one site.  See parcel 2027 in Inventory B-1, Appendix B.  The City uses one 

example of an affordable residential development on a large site, the proposed Fracher project 

which will support 440 affordable units on 91 acres on p. 3-15.  That results in a development of 

less than 20 units/acre and does not support the development predictions of other large sites at 30 

units/acre and higher.  The capacity calculation for large sites, more than 10 acres in size, 

overstates the actual development capacity because of available financing for affordable housing.  

On the City's list of TCAC funded projects on p. 4-28, only two of the  34 developments built 

with tax credits has more than 250 units.  The lack of availability of tax credit financing for 

developments of over 250 units poses limit on the development of large sites for affordable 

housing.  And by including such large sites, which cannot compete the available funding for 

affordable housing in the inventory, the City has created a constraint on the production of 

affordable housing. 

 

3.Mixed Use Sites 

 

 The Draft Amendment identifies a specifics' that would allow some of the mixed use sites 

to allow commercial-only development on p. 3-9 (projects less than 20,000 sq. ft, beyond a 

certain distance to a BRT route, and for projects with a development permit application before 

2019).  These sites do not belong in the inventory identified to meet residential housing needs, 

and although the parcels that meet the first two criteria should be somewhat easy to isolate and 

remove from the B-1 and B-2 inventories, it is unclear how to identify the sites that may submit a 

development application between now and 2019. 

 

4. Governmental Constraints 

 

 The site inventory for the Draft Amendment includes numerous parcels indentified to 

meet the housing needs of lower income households that are ten acres or greater in size, 

including parcels over 20 acres in size.  The decision to identify sites for affordable housing 

development that cannot compete for tax credit financing because of the size of the parcels and 

the number of units on one parcel.  This is a constraint on the development of affordable housing 

that the City has chosen to impose.  Because the City is required to identify any governmental 

constraints on development and remove those constraints, the City must either remove the 

constraint by identifying parcels for affordable housing that can compete for tax credit financing, 
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or adopt a program to commit City funds to develop these sites for affordable housing.  All of he 

sites in the inventory should suitable and available for residential development within the current 

planning period, a phasing plan to help large size parcels develop for affordable housing limits 

the development potential during the current planning period and is an inadequate  mitigation to 

this self-imposed constraint on development. 

 

5. The Draft Revisions Exacerbate the Unlawful Concentration of Sites for Affordable 

Housing in R/ECAPs and Economically Disadvantaged Neighborhoods 

 

As noted in our previous letters, the high-density sites identified in the Housing Element 

Sites Inventory to meet the housing needs of lower income households are located almost 

entirely in, or immediately adjacent to, racially and ethnically concentrated areas of poverty 

(R/ECAPs) and economically distressed neighborhoods that lack access to essential 

infrastructure, services, and amenities and that are disproportionately exposed to multiple 

sources of pollution, and that a revised housing element must include programmatic 

commitments to rezone sites to higher densities in higher income and higher opportunity areas.. 

HCD’s August 11
th

 letter also states that a revised housing element should include a “specific 

commitment to rezone more housing choices in high opportunity areas.” 

 

Nevertheless, the Draft Amendment does nothing to identify or commit the City to rezone 

sites for affordable housing in high opportunity areas.  In fact, the City proposes in the Draft 

Amendment to meet 100% of its carry-over need with sites located in an R/ECAP, the 

Downtown.  p. 3-26.  The City’s persistence in refusing to make sites available to meet the need 

for housing affordable to lower income residents outside of R/ECAPs and low income 

neighborhoods lacking critical infrastructure and services violates the Housing Element Law’s 

requirement that jurisdictions “[p]romote housing opportunities for all persons” regardless of 

protected class status. § 65583(c)(5) and other state and federal laws prohibiting housing 

discrimination. 42 U.S.C. § 2000d; 42 U.S.C. 3601, et seq.; Gov. Code §§ 11135, 12900, 65008. 

 

In fact the Draft Amendment's only analysis of racially and ethnically concentrated areas of 

poverty is to determine that these concentrations of poverty occur in certain areas because of the 

proximity of these areas to transportation. p.3-31. Although this response is insufficient and fails 

to assess Fresno's status as the most segregated city in America, the next logical step would be  

to identify a program, including specific actions, to zone sites and provide incentives for 

affordable housing development and increase the access to transportation in other areas of the 

City in order to de-concentrate poverty.  Since the City is currently updating its 

transportation system network, the City could include a program in a revised Draft 

Amendment that includes a commitment to analyze the impact of the transportation 

network on affordable housing opportunities and extend or modify the network as 

necessary to eliminate transit-related barriers to fair housing identified.  
 

The City must identify sites or include a program to rezone sites to meet the need for housing 

affordable to lower-income residents outside of R/ECAPs and economically distressed 

neighborhoods and in higher income and higher opportunity neighborhoods that currently lack 

affordable housing options. 
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6. Additional Analysis is Required to  Conserve the Existing Housing Stock 

 The City has identified numerous efforts to redevelop sites in the downtown area.  As an 

R/ECAP, the Downtown is disproportionately comprised of low, very-low, and extremely-low 

income residents compared to the City as whole.  The Housing Element indicates that lower-

income residents face extremely high levels of housing cost burden, including 92.9% of ELI, 

82.7% of VLI, and 59.5% of LI renter households.  Thus, residents in the Downtown subject to 

revitalization efforts are extremely vulnerable to price increases resulting from sustained 

investment in the area by the City.  The City’s revitalization efforts therefore may give rise to a 

governmental barrier to affordable housing and must be accompanied by programs in the 

housing element to prevent the displacement of existing residents and to maintain the existing 

stock of housing in these neighborhoods.  These include but are not limited to implementation of 

the Anti-Displacement Task Force identified in the Downtown Neighborhoods Communities 

Plans; requirements that City property sold for private development include housing affordable 

to ELI, VLI, and LI residents; inclusionary zoning requirements; rent control; and/or other 

mechanisms to ensure long-term affordability for existing lower-income residents. 

 

7. The Draft Revisions Fail to Rectify the Housing Element’s Programmatic 

Deficiencies 

 

As we explained in previous comments, programs contained in the Housing Element and its 

various draft iterations lack the specificity and “specific action steps” necessary to demonstrate 

that those programs will result in beneficial impacts on the City’s housing goals within the 

planning period as required by the Housing Element Law.  § 65583(c); HCD’s Building Blocks 

for Effective Housing Elements.   HCD’s August 11
th

 letter states that the Housing Element must 

include “additional revisions to assure a beneficial impact towards Fresno’s goals and 

objectives” and specifically identifies Program 10A (Mobile Home Parks) and Program 27 

(Equitable Communities) as requiring revision. The City’s proposed revisions to fail to rectify 

these deficiencies.  

 

a. Program 10A - Mobile Home Parks  

 

The revisions to Program 10A represent a positive but insufficient step towards 

compliance with the Housing Element Law’s beneficial impact requirement.  The City’s 

commitment to provide assistance with funding applications should specify a target number of 

applications with which the City will assist.  In addition, instead of simply making a list of 

organizations that “can assist in the preservation of mobile home units,” the City should commit 

to take specific action itself to facilitate the preservation of these units. This may, for example, 

take the form of conducting a assessment of housing-related needs in mobile home parks through 

communications with residents and owners, identifying city, state, federal, and private resources 

available to address those needs, and identifying actions the City will take to use the resources 

and policy-options available to it to address those needs.  

 

b. Program 16 Requires Action in Response to Survey Results. 

 

The Draft Amendment includes  Program 16 to monitor development on sites identified 

in the inventory but does not identify any action or commitment that the City will take based on 
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the outcome of the survey.  For all of the reasons stated above regarding large parcels included in 

the inventory, it is an important step to monitor the actual development of these sites for 

affordable housing.  However, the housing element must also identify an action the City will take 

if survey results show that challenges exist to the development of these sites as affordable 

housing.  

c. Programs Needed to Prevent Displacememnt Activity. 

The draft element described the comprehensive plans the City is taking to encourage new 

development in the downtown area.  pp. 3-23 to 3-28. As discussed above, these efforts toward 

revitalization in the downtown area must be paired with efforts to prevent the displacement of 

existing housing in and around the downtown area not only as a direct result of identifying non-

vacant sites in the City's inventory but also due to increased housing costs associated in the 

surrounding area. 

a. Program 27 – Equitable Communities 

 

The City’s proposed revisions to Program 27 fail to include “specific action steps and timelines” 

that “assure a beneficial impact” on the City’s housing goals, as HCD’s August 11
th

 letter 

directed, and in fact would undermine the program’s goal of the equitable distribution of housing 

and investment by eliminating the program components which are most likely to result in a 

beneficial impact due to the specificity of the actions, outcomes and timelines of those programs.  

The City must modify its proposed revisions to Program 27 to assure that the program will result 

in a beneficial impact pursuant to section 65583(c). 

 

i. The Draft Revisions Do Not Enhance but In Fact Weaken Program 

27’s Commitment to Facilitate Investment in Older Neighborhoods 
 

The Draft Revision's modifications relating to public and private investment priorities do not 

include specific action steps necessary to result in a beneficial impact on the City’s goal of 

investment in older neighborhoods but rather consist of broadly worded proposals not tied to a 

clear outcome and the elimination of Program 27’s strongest commitments.  

 

The first bullet point included under Program 27 in the Draft Revisions states that the City will: 

 

“Publish a General Plan Annual Report every December which will detail the location of 

public investments…in addition to the location of building permit activity by sector as a 

metric of private investment.” 

 

The Draft Revision’s proposal to provide information about the location of investment nor does 

not  act to achieve the stated  goal of equitable distribution of housing and investment during the 

planning period. Gathering information to inform a further action would be relevant, but only 

gathering information does not result in equitable distribution. 

 

The second bullet point included under Draft Revision Program 27 proposes to, “Establish a 

General Plan Implementation Committee…to review progress on the priorities established in the 

General Plan” and states that the “committee will convene in early 2017 and have opportunities 

to provide recommendations to the City on prioritization of future investments.”  Again, this 

bullet point indicates no specific action the City will to achieve the goal of the equitable 
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distribution of housing and investment: the formation of a committee which will have 

“opportunities to provide recommendations” – recommendations which the City may or may not 

adopt -- does not move toward the attainment of any impact on the city’s housing and investment 

goals at all.   

 

At the same time, the Draft Revisions would delete the following commitments contained in 

Housing Element Program 27: 

 

 “Identify areas of high need and target an integrated approach to service provision 

in those neighborhoods.” 

 “Establish written policies and procedures that ensure that infrastructure and 

public services provisions and code enforcement activities are prioritized for high 

need areas.  Prioritize basic infrastructure improvements like water, sewer, and 

street lights in high need communities and potential strategies for addressing 

those needs.” 

 

The Draft Revisions would also eliminate the associated objective, that the City: “Identify high 

need areas and create a list of infrastructure and public service needs in high need areas and 

potential strategies by January 2017.” 

 

Unlike other components of Program 27, the commitments and objectives which the Draft 

Revisions propose to delete identify specific actions and clear outcomes that will achieve a 

beneficial impact on the distribution of the investment of public resources in Fresno pursuant to 

an established timeline.  The deletion of these commitments coupled with the addition of broadly 

worded commitments to provide information about the location of investments and form a 

committee do not assure that Program 27 will result in a beneficial impact on Fresno’s housing 

goals, but in fact make it less likely to do so. 

 

ii. The Draft Revisions Do Not Identify Specific Actions that Will Result 

in a Beneficial Impact on the Equitable Distribution of Housing 

Opportunity 

 

HCD’s August 11
th

 letter states that Program 27 should “include specific commitment to rezone 

more housing choices in high opportunity areas.”  The Draft Amendment includes no such 

commitment by the City and in fact, further exacerbates the nearly complete concentration of 

sites included in the Sites Inventory for affordable housing in R/ECAPs and economically 

distressed neighborhoods.  See above. The City must revise the Draft Amendment to include a 

commitment rezone sites for multi-family housing affordable to low and very-low income 

residents outside of low and moderate income and in higher income / opportunity neighborhoods. 

 

The Draft Amendment states that the steps the City will take to expand affordable housing 

opportunities “[include], but [are] not limited to, supporting owner-initiated zoning and General 

Plan land use amendments that expand affordable housing opportunities outside of low- and 

moderate-income areas.” Yet the Draft Revision provides no information about what “support” 

the City will provide for owner-initiated zoning or land use amendments or any indication that 

that “support” will result in a beneficial impact on the distribution of affordable housing 
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opportunities in Fresno and abdicates the City’s duty to affirmatively further fair housing to 

developers.  The City itself must take action to create housing opportunities outside of R/ECAPs. 

Further, historical development patterns in Fresno indicate that market-driven zoning does not 

further fair housing but rather leads to the lack of diverse housing opportunities for residents 

across the income spectrum. 

 

The Draft Revisions’ statement that the actions the City will take to expand affordable housing 

opportunities “includ[e], but [are] not limited to” supporting owner-initiated zoning and land use 

amendments indicates that there are additional but unspecified actions the City may take to this 

end.  The City cannot rely on vague commitments to take unspecified actions to expand 

affordable housing opportunity but must state the “specific actions” it will take achieve them. 

 

The Draft Amendment include additions to Programs 5 and 8 to include language relating to the 

expansion of affordable housing opportunities outside of low and moderate income 

neighborhoods.  While these proposed revisions represent a positive step by the City to address 

HCD’s comments with respect to Program 27, they, like the revisions to Program 27, do not 

assure that they will result in a “beneficial impact” as drafted. Program 5 includes provisions to 

pursue funding to assist the development and preservation of housing, with an “emphasis on the 

development mixed-income residential neighborhoods and the expansion of affordable housing 

opportunities outside of the City’s low- and moderate-income areas” but does not identify any 

objective for the number of units that will be constructed in those areas or timeline to assure that 

the revision will result in a beneficial impact on the expansion of affordable housing 

opportunities in the City.  The Draft Amendment must be revised to identify specific objectives 

and timelines for the City’s attainment of funding to facilitate the development and preservation 

of affordable housing in higher income areas. 

 

Draft Amendment Program 8 includes modifications that indicate that program regulations for 

Home Buyer Assistance limit homebuyers to purchase housing in low and moderate income 

census tracts in Fresno but state that the City will work with HCD to “explore” the potential for 

homebuyers to purchase homes outside of those areas.  While the addition represents a positive 

step by the City to consider options to expand affordable housing opportunities within its limits, 

the Housing Element does not indicate what – if any – potential exists for the City to bypass state 

funding regulations with respect to the CalHome program and therefore whether the program in 

fact has the potential to result in a beneficial impact on the expansion of affordable housing 

opportunities in Fresno.  In addition, revised Program 8 does not identify any specific actions the 

City will take that will result in a beneficial impact on the expansion of affordable housing 

opportunities in the City, since “exploration” by the City of the possibilities for homebuyers to 

purchase homes outside of low and moderate income areas will not actually result in the 

purchase of any homes outside of those areas.  To address this deficiency, the City could revise 

the Draft Amendment to state that the City will pursue funding to support the purchase of a 

certain number of homes per year in high opportunity census tracts if permitted by HCD 

regulations and that the City will identify and pursue alternative sources of local, state, and 

federal funding to meet the objective if not. 
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The City must modify its Draft Revisions to identify and include specific programmatic 

commitments that will result in the expansion of affordable housing opportunities outside of low 

and moderate income neighborhoods. 

 

*  *  *  *  * 

 

Thank you for your attention to our comments.  Please contact Ashley Werner at 

awerner@leadershipcounsel.org or (559) 369-2786 if you would like to find a time to discuss 

them over the phone or in person. 

 

Sincerely, 

 

 

 
 

 

Ashley Werner     Valerie Feldman 

Attorney      Attorney 

Leadership Counsel for Justice &   Public Interest Law Project 

Accountability 



	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
                                                                                                                                                                                   

October 19, 2016 
 
Mayor Ashley Swearengin 
2600 Fresno Street, Room 2075 
Fresno, CA 93721 
 
Fresno City Council 
2600 Fresno Street, Room 2097 
Fresno, CA 93721 
 
 

Sent via E-mail & U.S. Mail 
 
 

RE: Council Agenda Item ID 16-1158, Downtown Development Code: 
Compliance with Housing Element Law Adequate Sites Requirements 

 
Dear Mayor Swearengin and Councilmembers: 
 

We are writing with respect to Council Agenda Item ID 16-1158, which includes 
a hearing by the City Council to consider adoption of the Downtown Development Code, 
to remind the City of its obligations under state housing element law to make sites 
available to meet the City’s need for affordable housing pursuant to its regional housing 
needs allocation for the current housing element planning period and satisfy its unmet 
need for housing for the prior planning period. 

 
The October 2016 Public Hearing Draft Downtown Development Code posted on 

the Council website for Agenda Item 16-1158 includes redline revisions that would allow 
downtown housing projects to obtain by right approval via a Zone Clearance permit for 
projects that are located Downtown, include a minimum of 16 total dwelling units, have a 
residential density of at least 20 dwelling units per acre, where at least 50%  of the floor 
area is occupied by residential uses and which have no historic resources located onsite.   
City Planning Manager Dan Zack, during his presentation to Council as part of a 
workshop on the Downtown Development Code and City Housing Element on October 5, 
2016, stated that staff believes these proposed revisions will satisfy the City’s obligation 
to make sites available to satisfy the City’s current RHNA and its unmet need for housing 
in a manner that satisfies the requirements of Government Code section 65583.2(h).  
Staff’s assessment reflects an inaccurate interpretation of the City’s obligations under 
State Housing Element Law for several reasons. 

 
First, Section 65583.2(h) requires the City to make sites available to 

accommodate 100% of the un-accommodated need for housing for very low and low 



Fresno City Council 
Page 2 
October 19, 2016 

764  P  Street,  Suite  012,  Fresno,  California  93721  
Telephone:  (559)  369-‐2790  

income households by right on sites zoned with minimum density and development 
standards of 16 units per site, at least 20 units per acre and ensure that at least 50% of the 
sites allow only residential uses or require that residential uses occupy 50% of the total 
floor area of a mixed use project.  The Downtown Development Code revisions do not 
require development projects to satisfy these standards on identified sites, but rather 
would allow them to obtain by right approval if they do.   

 
Second, an attempt by the City to accommodate the portion of its RHNA that is 

not satisfied through its sites inventory and to meet its carry-over obligation solely 
through sites in the Downtown area would impermissibly exacerbate the concentration of 
sites for lower-income housing in areas of racially and ethnically concentrated poverty 
and economically distressed neighborhoods.  As we explained to the City in our letter to 
the City dated July 7, 2016, high density sites identified in the Housing Element Sites 
Inventory are predominately located in and around Highway City, an economically 
disadvantaged “Inner City” area as designated by the City that lacks basic services and 
amenities, as well as in Racially and Ethnically Concentrated Areas of Poverty 
(R/ECAPs) in the Downtown, West Fresno, and Pinedale.  Except for two locations 
within and adjacent to Pinedale, the Housing Element meanwhile contains no high 
density sites on or North of Herndon Avenue.  As explained in our July 7th letter, these 
areas are characterized by deficient and absent infrastructure and services, including 
transit service and amenities to support walking and biking; a lack of retail options and 
health services; and high levels of pollution burden according to the EPA.  The City must 
not further concentrate sites to meet its need for housing affordable to lower-income 
households in R/ECAPs and economically distressed neighborhoods and must instead 
make sites available in higher income and higher opportunity neighborhoods that 
currently lack such housing opportunities. Gov. Code § 65583(c)(5). 

 
Finally, the City must make a diligent effort to achieve the participation of all 

economic segments of the community in its preparation and adoption of a housing 
element that substantially complies with state law. Government Code § 65583(c)(7).  
HCD’s findings on the City’s 2015-2023 Housing Element dated August 11, 2016 
specifically direct the City to engage the community and “provide a variety of 
meaningful opportunities for input, beyond testimony at a public hearing” to develop 
revisions that bring the Housing Element into compliance with state law.  The City’s duty 
to engage the public in the development of revisions to the Housing Element includes 
revisions necessary to satisfy the City’s RHNA and carry-over need and to comply with 
Section 65583.2(h).   The City has not made efforts to engage the public in the 
development of revisions to the Housing Element, including revisions to address is 
RHNA and carry-over need.  Therefore, it is premature for the City to indicate that it 
adoption of the Draft Downtown Development Code redline revisions will satisfy its 
obligations under Section 65583.2(h) or other provisions of the housing element statute. 
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The City must prepare revisions to its Housing Element that identify sufficient 
adequate sites to satisfy its current RHNA as well as its carry-over obligation in 
accordance with Government Code section 65583.2(h) and address the Housing 
Element’s other deficiencies as detailed in our previous written and oral comments to the 
City and by HCD in collaboration with residents and community stakeholders.   

 
Please feel free to contact met at (559) 369-2786 to find a time to discuss this 

letter over the phone or in person. 
 
Sincerely, 
 

 
Ashley E. Werner 
Attorney 

 
  
Cc: Douglas Sloan, City Attorney 

Paul McDougall, HCD 
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