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PATRICK N WIEMILLER. Director tJU
Public Works Department

RANDALL L COOPER. Director f-.t:. '
Parl<.s, Attar scncor, Recreation and Community Services Department

JERRY HAYNES, Assistant Director~
Parks, After sencct Recreabon and 9 MmunlIy Services Department

STEVEN SON, Cap,tal PrOjects Manager L:ZJ
Public WorkS Department Capital Manag~1 Division

ANDY VANDERFO RD, Project Manager
PublICw oos Depa rtment, CapItal Management DiVISion

JOSE R. GARciA. Senior Englneenng Technician~
Public Wol1<.s Department, Eng'neenng Services

( 1) APPROVE MUTUAL LICENSE AGREE MENT BETWEEN THE CITY OF
FRESNO AND HORIZON ENTER PRI SES

(2) APPROVE THE ACCEPTANCE OF A DONATION OF PROPERTY
LOC ATED NEAR THE SOUTHWEST CORNER OF EAST HAM ILTON
AVEN UE AND SOUTH SARAH STREET FOR DEVELOPMENT TO A SKATE
PARK (PROPERTY LOCATED IN COUNCIL DISTRICT 3)

KEY RESULT AREA

One Fresno

RECOMMENDATION

Staff recommends that !he City Council approve (1) the Mutual License Agreement between the City
01 Fresno and Honzon Enterpnses, and (2) the transfer of owne~hip, by ccnetco. of an 11,250
square foot vacant parce l from Horizon Enterprises to the City of Fresno, at no cost to the City, The
parce l is located near the southwes t comer of East Hamilton Avenue and South Sarah $lraeL Staff
further recommends authOl'lZatlon for the Public Wor1<s Director to sign the nece ssary documents on
beha~ of the City

EXECUTIVE SUMMARY

The purpose for !he Mutual License Agreemem is twofold. First of all, it is to establish ownership and
usage of the Vagabond Pool Design Digital File. The City IS desirou s of USing the Vagabond Pool
Design to construct and install a component of a skate pari<. to be bui~ and operated by the City as a
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City-owned munlclpallacill ty Honzon IS wllhng to granlthe City a limited license to use the Digital
File. The second purpose is to grant a limited license to Honzon for Installation and operation 01 a
video system Horizon, at its sole expense and nsk. will install and operate the video system and
related equipment and fadhlJes on and Wlthin public areas of the Vagabond Skate Park. consistent
with controlling laws and subject to all required pemuts .

The Parks, Atter Sdlool. aecreeton and Community s ervcee (pARe S) Department has been
approached by Horizon Enterprises to join~ y develop a skate park and supportmg facilities at the
southwest comer of East Hamilton Avenue and South Sarah Street, m an area of light industrial
development The development WIll be called the Vagabond Pool Skate Park & Retail Center and
would encompass the half-block bounded by East Hamilton, South Sarah and East Braly, Horizon
Enterprises owns all of the half-block. except for a 7,500 square foot parcel at ltl e north end, wl1lch
was recently acquired by the City Horizon will oore te a portion of their property to the City for the
development of the Vagabond Pool Skate Park. and Horizon will develop the ba ience of the
hatf~ock to supporting corrmercerretaa recsuee

KEY OBJECTIVE BALANCE

Customer Satisfaction is achieved through the development of add itiOnal recreabonal facilities
for the public. Emp loyee sausracuon results from the successful concnnon of negobalJons with
the property owners, and the goal of Finaooal Management is achieved by accepbng the
donated property

BACKGROUND

The Crty Cou ncil previously received reports about me populanty of unauthonzed skating actrvrty
althe abandoned swimming pool located at the vacant Vagabond Motel on Broadway. sou th of
Divisadero. With the subsequent demolition of lI1e motel and pool and development of the
Vagabond Lofts, that faCi lity was lost to impromtu skat ing acwrty. Steve Wei!, of Horizon
Enterprises . digitally cap tured me dimensions of the SWimming pool prior to demolition , He
subsequently approached the PARCS Department about the posslbil rty of reproduCing that
facility to a new Skate Park on the half-block bounded by East Hamilton Avenue. South Sarah
Street and East Braly Avenue; just east of Sooth Van Ness Avenue and approximately two
block s south of East Butler Avenue

The area is developed Into various uses. but IS primarily devoted to hghl industrial scnemee
Horizon Enterprises owns a vacant parce l con taining 45.000 square feet (1+ acre) on the subJOCI
half-block and wi ll donate a portion of that parcel 10 me City for the development of me Skate
Park facility on the north end. The balance of Horizon's prope rty is proposed to be developed to
a skate shop , sandwich shop, pa rking, and supporting retail activities by HoriZon Enterprises
The construction of the Skate Park will be the responsibilrty of me City

HoriZon Enlerpnses has agreed to donate a pornon of their property to the City and has signed
me necessary doaJmenls 10 conve y the property to the City The C rty Attorney's orrce has
reviewed these documents and approved them as to Iorm
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on December 5, 2006, CoullCll approved a PARCS Reimbursement ResolutIOn to fund various
capl\al projects whtch included the proposed Vagabond Pool Skate Par1\ ~in a rectca of the
world renowned "Vagabond Pool" wou'd be constructed This Skate Par1\ 'Mil attract youth and
young adults to downtown Fresno. A Mlhgated Negative Declarabon, EnVironmental Assessment
EA-PW-2007-01 , dated February 21, 2007, has been issued for the proposed Protect

FISCAL IMPACT

The cost to receive the donated property that IS the subject of sue report IS zero dollar ($0)
Appro.,malely $3 ,000 has been expended in sian labor and incidentals related 10 admm;s\enng
this donallon

Current estimates for the construcnon of the proposed Skate Par1\ are approximately
$1,857,000, but may be subject to moenceuco Funds for this projecl are eenvee from Citywide
Parllimpaet FeeslBond Proceeds

-....cIOOOC....,--'-""""-~'"'.. '""'"---.,_ ... .....,.....- ' ''-<''.
Attachment Mutual u eense Agreement

Agreement for Transfer 01 Real Property



FISCAL IMPACT STATEMENT

PROGRAM: PCOO101 - VAGABOND POOL SKATE PARK

RECQMMENPAT!QN

Dndeo.,

Indred cese:
(Deta' led below)

TOTAL COST

AO'-"
R~enueOl' SaVIIIQS
Gono<o""

Net City CAst

Amount Budgeted
(If none budgeted ,
identify source)-

TOTAL OR
CURRENT

'"
$3000 00

so
$3QQQOO

$3 000 00·

ANNUAUZED
COST

· Funds lor ttl ,s project are oenvee from Citywide Park Impact lees I Bond Proceeds

lndll'ect Costs InClude Estimated PublIC Wor1Is, PARCS, and CIty Attorney slaff IatlOf and
ioodentals ino.Jrrecl n performing venous proje<:I management actrvllMls f1I!ated 10
admontstenng IhlS donalJOn
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This Mulu;l] Lkcn"", Agreement an<J Disdaimcr. Waiver and Acknuwlcdg.mcnl
(the "Agreement"} IS entered into this ;Z'Y' day of ----.&""!tS' ,ZUOS, by and Bclw<'lm
Horizon Enterprises, a California general partnership. Irs nominee or designee (collectively
"Ilvri,-on") and Ih... Cily' or Frcsno. a munidpaJ cI,rpomtioll ("City"). with regard to the
following :

RECI TA LS

A Horizon represents and warrants thai it is Ihe o.... ncr of lhal certain digital file
of an engineering and topographical survey of thnt certain swimming pool which was located at
the former sill' of (he Vagahond Molel in Fresno. California (lhe swimming pool and motel have
since been demolished), commonly referred 10as the Vagabvnd l'ovl tt hc' "Digital File"),

R 'Ihe Digital Hlc ami any design, model. reproduction, representation or
construction of the Digital File, whether digital or analog. are collectively referred to as the
"Vagl1l>1,"d Pooll:lt:sign:"

C. The Cit>, is desirous of using the Vagabond Pool Design to construct aod
lIlstall a cvrnponcnt of a skate par~ to be built ami operated by the Cit>, as a city owned
muniCIpal !;,cLl ity, located at the ,outhwe,t comer of Hamilton Avenue and South Sarah Street in
the CIty (the "Vagabond Skate Park"].

n I lon zon is willing to gralltthe City a limited license to u,e the Digital File, to
procure and construct the Vagabond Skate Park in exchange for a limited license from the City to
install and operate digital video/audio cameros, toge ther with related hardware. equipment,
sol1w~, wiring, conduit and facilities (collectively the "'Video System") on and within the
Vagahond Skate Park , as approved hy the Cit>, sobjl..:t to the tenns and conditions sci fo rth
hereinbelow.

E. lIon/.on and the City are refelTed to hcreinatkr inJi>iduaHy as "Party'
and co lk'Ctiwl y' as "'!'anics,"

,",OW. Tf/!;RLFORE. based upon the foregoing Recitals, and f"r good and
valuable consideration. the receipt 01" which is hereby ad,nowledgl'<i . the panics agree as
follows:

I. lnCl'TI>!Jration of Recitals The foreg"ing ReCItals an: true and correct and
ineurpclrdled herein and made" part her~..,[

2. Iicensc to l ise Digital File. 111e City shall hale the right 10 usc the Vagabond
Poul ncs ign, subject to the Il,lI"v.ing:



2.1 Grant of Jj~en"". Hnriton grants to the Cit)" a limited nonexclusive
license, includin[: copyri ghl license, to usc the Digital fi le for the sole and specific purpose of
installing and cnnstructing an in-ground pool component (" Pool Component") within the
Vagabond Skate Parkfthe "Vagabond 1'001 Design License" ). Nothing in this Agreement
obligates the City to install and construct the Poo l Component withio the Vagallond Sknte Park.
The City shall not hal''' the right to use the Vagabl'n<.1 1'001 Design License. or the Vagabond
1'001 rksign or any information or data comained therein to create or construct any model,
image. reproduction. representation, picture. drawing. rendering. replication or animation,
whether digital or analo g. of the 1'001 Component or (llI y f".'rtion thereo f, e ~cept as in direct
relationsbip to the design. procurement. marketing. advertising, construction and operat ion o f the
Pool Component within the Vagabond Skate Park ,

~.2 Lieell"e Non-Asslf-\nahlc. The Vagahond Pool Design l.ieense described in
this Sect ion 2 of this Agreem"nt is personal to the Cit), and sball not b<: ""signed by the Cit), to
any person or ent; t}' Ii>r all) reason whatsoever. No legal title. property nghl vr pmrriet<lry
interest in the Vagabond 1'001 Des ign is created or vested in the City, or any' person or entity
claiming under the City, b} the g.rant of the Vagabond Pool Design License by Hori zon to the
City under this Agreement, except as expressly provided herein ,

2.3 DISciatmer and Acknow1edk!lIlent The City acknowledges that the 1'001
Component, if constructed and installed in accordance with the Vagabond Pool Design , may
have inherent risks associated with it. and the City expressly accepts such risks, It is understood
and agr..sed by the panics hereto that it is Hori1.llO' s intent ion to license the Vagabond Pool
Iksi~n hI the Cit), ti". \I."" hy the City only in designing the I'nol Component " ithin the
Vagabond Skate I'ark, and that the City represelll5 and warrants 10 Horim n that it w,1I usc the
Va~ahond 1'001 Iksiltn lilt that pUrpll'!;, and that purpose onl)'. The City acknowledges and
onder~tands that Horizon shall nllt have any involvement ,,·hat~lCver in or respllnslhi lity fo r any
physical result or manifestation o f the Vagabond Pool Design , including hut nlltlimited to. the
Pool Componcm. Horizon makes no representations, warranties (If guarantees o f any kind
regarding and hereb y expressly disclaims any responsibility or liahilily for the Pool Component
and/or the inslal b.lil>n, con,truehon, use and/or operation thereof by the City within the
Vagabond Skate Park .

Furth" r. 1I0rimn shall not be Iiahle fo r any c1 mms. dama ges, losses, injuries,
"hether physiealllr oth"'f\\·ise, arising nut or Or connected with th", installation, construction. use
andio r ,'perati"n o r rhc Pool Component ha.'<C<.I upnn the Vagahond Pool Design within the
Vagabond Skate Par~ . regardless Ilf the cause thereof, and the City shall have no recourse against
Horizon or its partners. employees, agent s or representatives there for. The installation,
construction, usc and/or c pcranon ofthe Pool Component within the Vagahond Skale Park based
upon the Vagabond 1'001 Design shall net be at 1l0ri70n 'S risk, and Hori70n shall haV<' no
c bligauon to maintain, repair, replace, upcrasc or insure the l'llnl Compone nt wi thin the
Vagabond Skate rark .

2.4 Waiver and Relca,,, of Claims. The Cit ), hereby waives, and releases
Horizon and its partnn s , emplu)'ee'. agcnts and repre sentativ"s rmm an}' cla ims, actions. causes
of aclion, d<'mands, costs, d,unages, Iiabihties. losses , oblil;<Jtions, expenses and eompcn'iltin n of
any kind and nature whatsoever, in law, in equity o r by way of admini.<t rative claim or complaint
(collectively the "Claims"). of and trom any liabil ity, duty' or obl igatu>n rclat cd 10, arisiog out of.
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relating to or connected with the City's performance. eonsrmcncn, insta llation, implementation.
usc and/or operation of the Pool Component based upon the Vagabond Pool Design. and/or the
operation of the Pool Component and /or the Vagabond Skate Parle

The City e:<pressly waives any and all rights and benefits conferred upon it by' the
provisions of Section 1542 of the Cali fornia Civi l Code" hich reads <is follows:

"A general release docs not extend to claims which the creditor
docs not know or suspect to exist in his favor at the time of
executing the release, which if known by' him must have materially
alTcctcd his scu!cment with th", d",btllT_"

In waiving Civil Code Section 1542, the City acknowledges that it may' hereafter
discover ladS in additionto or different from those which it no" believes to be true with respect
to the matters hereby waived and released. but agree that the Waiver and Release given herein
shill! remain in effect as a full and complete' general release notwithstanding the discover)' or
existence of any such additional or different facts, the risk of which additional or different facts
the City expressly assumes.

2.5 O" nersh ip of Vagabond Pool Design. The Vagabond Pool Design is and
shall remain the exclusive property of l Ionzon.

2.6 Confidentiality of Vagabol1d 1'001 Design. The City agrees that the
Vagab ond 1',,01 Design is and sh.l11 remain confidential The City shall not in any way disclose,
provide, convey, lease. license, transfer, loan, pledge, assign, communicate ('r J isseminatc the
Vagabond 1'001 Design or any portion thereof or an)' alteration or modification thereto, tu any
person or enti ties, including without limitation any representatives. agents. contractors,
employees or consultants. except lo r usc solely in connection with procurement and construction
of the 1'001 Component within the Vagabond Skate Park. The City acknowledge s and agrees that
the ability to maintain the cunlide ntiality of the Vagabond Pool Design and any alterations or
modifications thereto. is an essential pan of Horizon' s business plans and operation. and an)'
unauthorized usc' or disclosure of the Vagabond Pool Design, including any alterations or
modifications thereto , " ill cause substantia l damage to Horizon and Horizon' s business

lhc Cit~, covenants and agrees to (i) ad"ise its consoltants, representatives ,
agent.' . contractors and design pmfe"ionals of the confidential nalure of tbis License, end the
Vagahond 1' (101 J>':sign. ami (ii) cause their consoltants, representatives, agents. contractors and
desijID professionab to acknowledge and agree, in writing, as a condition to being given use of or
access to the Vagabond 1'0,,1 Design. that they have been made aware of this AgfC"ment an<J that
they are subje.·t to and " ill comply with the provisions of this Section 2,6. The parties
aekno"'lcdge and agree that the Cit~ is subject to public records disclosure requiremen ts ClOd
eoun orders.

2.7 SUr- Ivai \loon Tennination The provisions of Section 2 of this
Agr('{"l1\ent shall survive termination nf this Agreement pursuant to SCl:tinns 4 anJ 5 I->cl" w.

3. Grant of LimIted Liee"",e to Insl.alLaml Qp_er.aJe Vi~!."o System. Horizon. al
its s"le eXp'-' nsc and risk, sball have tbe right, hut not the obligation . to in<tOlll and operate thc

J



Video System and related equipment and facilities on and wilhm poblic an:a< or the Vagabond
Skate I'arl., consistent with eonlr..,lling law and suhjectto the following:

3,1 Grant of l.icen"" In consideration of the grant of the license by Horizon as
described in Section 2 ah<,l\e. and suhjed t" the limitations set forth in Section 3.5 below, the
City ~rants l10riw n a limited license to locate, install and {'perate the Video System and all
aprurtenanees then:to. including "ithoul Iimitallon. power alld te lecommunications supply an..!
net" nrking 10 and trom the Video Syskm, within the Vagabond Skate Park. lncludlllg "ithuut
linllMion. on light poles and perimeter fences. as well as the right to all signals, both video and
audio, produced hy the Video System (the "Video Camera License") provided that:

(a) 110ri70n shall comply with all governmental and permitting requirements
including any necessary non-interference sludies,

(bl lluri,wn is solely rcsP<Jnsib le and liable as to all eosb, causes, claims and
liabilities of whichever nature arising out of or relating to its usc of the Video System, except for
the negligent and/or willlul misconduct of lhe City, its employees, invitees. vendors and
contractors.

3.2 No RepNsenta1ion hy City. Releasc bv Horizon.

(a) r he Cit~, makes no representation as to H"riLOn'S u.'<C of the Video System.
except for the negligent and/or willful misconduct of the City, its employees. invitees. <endors
and cumractms

(h) Horimn hereby' releases the Cily as til Suh""eti"n (a) ahll\'e, except as
provided " lhemise therein and in Section 3.I{h) alxlVe. and wai,'es the pru~isions ofCalifornia
Ci,'il Code Section 1542 sel forth in Section 2.4 above.

3.3 I.ocalion of Vid~", System, The exact placement and location of the Video
System and all related appurtenances, including wi thout limitation, power and
telecommunications supply and netwnrking to and from the Video System within the Vagabond
Skate Park, shall be detennined hy Iluri",m "'lth prior approval hy me Cit~' . Once the exact
placement or the Videu System has been agreed to by the parties, the Cit), agrees not tn
intentionally hlllCk, obscure or interfere with the lines of sight and/or audibility of the Video
Syslem,

3.4 Assif;nmCnl. Horizon shall have the right to assign the Video Camera
license desnibcd in this S~"Ction 3.1 abo,e with the prior consent of the City.

3.5 Ownership of Video Svstcm. rhc Video Sy<tem shall he the exclusive
prope rty' of l lnrim n. suhject 10 the rol1u v.ing pmvisions,

(a) The images. signals, ICed and rl'Cordings, both video and audio, produced by'
the Video S~·stem (collectively the "VidCt) Images"). together with any and all recordings
thCrcllf. shall be made availahle to the Fresno Police Department (the " FPl>"), for reproduction
b~,the FPO. at us sole eust and expense, upon request by the 1'1'0 , Jur law enforcement purposes
only. The FPO represents and warrants that it will usc the Video Images for legitimale.

4



authorized and lawful law oml'lTe<:ment purposes . Exce pt as provided m subsection (c) below,
Horizon shall nol charge the FI'D or the City any ruya lly, eun<,;ess iun fee or other fee or expense
in conncdion wIth the use of the Video Images by the Fr D lor the purposes set forth in this
subs~"'ti"n (aj, Horizon and the City ad ,nowlcdge and agree that as part of the consideration for
this Agreement. Horizon shall be de'Clncd to have satisfied all Cily fees rela ted to the op~.,-atiun,

mstallatlUn and usc of the Vidoo Syst~'111.

(b) I lorizon u pressly disclaim, any responsibility for (i) the quality of the Vide'll
Images generated or produced by the Video System, (ii) any defects or deficiencies in the Video
System. (iii) the accumcy, <,;onlent or synchroniza tion of the Video Imag~'S , (iv) the qoal ity of the
Video Images or (v) the erroneous designation of vidcoiamli" cameras. The FI'D acknowl edges
and a!,'l"cc' that it shall have no expecta tion, and H" riz,m makes no representations or warranties,
as tu the qualily ofthe Video Imagcs, the Vidt:\) System and related equipment and sysl<.-.,,]S, or
lhe maintenance of the Videu Syslem, or that any com ponents of said syslL'111 comply or conform
wilh any applicable slamlords l'jf use o f the Video Images by the FPD or olh~.,- law enforcement
agencies .

(cj Horizo n aeknuwledges that the City may intenn iltently aUlhurize spe<;ial
evems at the Vagabond Skate Park involving sponsors , and that a sponsor of a sponsoroo evenl.
u..' a condition of sponsorship, may require exclusive video rights for a sp<>n'ored event
("Exclusive Spo nsored Evenl") I loriznn agrees that upon reccr pI of wrillL'Il nul lee from the City
stating that the spons-or of an Exclusive Sponsored EV~"llt ("Sp<>lls"r") requ ires exclusive video
rights for such Exclusive Sponsored Event, Horizon shal! be obligated to tum otf the Video
System for the duratlUn of the Exclusive Sponsuroo E'i'cnl. Notwithstanding the immediately
preceding seolenee, Horizon and the Sponsor may, al each's sole discretion, ~Tlt L'f int" an
agre~'menl wherehy Horizon would allow the Sponsor to utilize the Video System doring the
ExclUSive Sponsored Event under such terms and condincns agreed upon by IItlnzon and
Spunsor .

(0) The number of Exclusive Spo nsored Events authorized by the City at the
Vagabond Skate Park shall not exceed twelve (12 ) in any given calendar year , without the prior
,,·nlk'll consent of Horizon. Further. nutwitbstanding subsection {c) abclVC, Horizon sha ll have
the ah,,,lule right to receive and ullhze Video Imagcs and the digilal conlem of me Video System
any"h~Tc "n Of within its cumm~.,-el al project loca ted immediately adjacent to and soalh ()f lhe
Vagabond Skale I'ark

te ) The City understands and agrL'Cs that, e~ecpt fur the Video Images provided to
the FPl), rhc Vid~'O Images may be edited by Horizon, in a,jvanee, m order to preserve the
privacy rights of indiv iduals emcnng onto and/or using the Vagabond Skate Park (-Uscrs")
pursua nt to all applicable state and federal laws, including w,lhout h mitatiun ob.'curing, blacking
out and/or pixclfating (collectively "Obscunnll") faces and other dis tingUlshing featu res of such
L'S~TS, a, well a, Obscuring logos and-or hrand names on items of clothing worn, as well;1..' ,kate
boards and other eqUlpmem used, by such Users.
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(0 The Clly shall postlegible "sm' In multiple, conspiceous loc;dions on or about
the Yagebond Slale Par ~ advising all U5<.TI that they are being ~ldCtltapcd and that video and
aw:ho re.:ordlngs "'111 be made of them, by lhe Video SY;I<.'IlI owned and "J'CfJled by Honron.
Tl\e nwn bcr. size. ko<;.atiun and con tenl of §.tid signs shall be dctermincd by the City, subjDCt to
4J'f'TO\'a1 by IIOO1.on. wh ich appro~'aJ shill 001 be~ly ,,'ilhhdd. In add.hOO, the signs
J'U~K-d by the Cuy purscamto this subsecnon toAAall 'nclude & dJschlllnc:r. release sod-or "'lU\'n'

of liabllil)' f{lf the ben efit of the Cily and lIon /..oTl , Tllc: Cil}' may abo reqUIre users o f the
Vagabond Skale r ark 10 sign a ..nnen release and ..consen t ackno....kdgmg Ihat Ihey' are being
videotaped If Cily dccid.."i 10 require such wrnten release and consent. it !hall incl ude Ilonron
SS a rcl e...........

(g) If I\MilOn dccls, In its 'I,k and absolute dise,.cuun. In install the Video
Sys tem in the Vagabond S ~ a te Park. Ho rizon .hall at all llmcs dunng ",h ie' h the Video Syst<.'111 is
turned on and being uperated by Horizon. provtue digital storage for the Video Sys te'111 with a
cupaciry of nOI less than seven (7) days. or such other lime period as may be required by slate or
local statutes. c..des lInd.'or ordinances.

3.6 Ma;nte't1arlce, Romal r, i!!!d Rerlace:mcnl of ", ,,.leo Snt..'IlI , Ilorizon shall be
.....Idy ""I"'nsihle for mainlainin g. "'P",nng and ro;pl...."ing Ihe Video Sys tem 011 us sole: cost and
exflC'"<'. In the r;"\ 'C'J11 of rerru.>val o f the Video Sy'SlCln by HorilOO. or tcnninatlOfl of Ih.s
Agn-xment by eilhcr ~rty. Huru .<'!l shal l restore the prerni'ie' ",Ill~ sole OOSI and npense.

3.7 In,-, ,,;!enlal Rights, The license granted 10 IIOOron punuani iO Ihi, 5mion
3 shall mdooe !he ,ocHknl.l1 nght of Honzon, . I~ parmces, emplo)C<.'S. .gcnt5., represenIOlII \'~

and con tractors 10 ..,..1.., onto me Vag.bond Skate Park for the purpose of malOtalOing. tepaln ng.
replacing, and"r removing the Video S~lo.:m. In elu:n:ismg Ihi~ ind denull righ t. Hon.l'.<'Il, 115
partners . empl,,~'l.'O, rcprc-o;cnt",t;\'I:S, OIl/enls and conlrBcttlf'5 mosl usc rellsonable care. Any
damages to the Vagabond Skate Park or any I",rtilln thereof caused by llonLon or Ib partners,
~.,nl'luyCC'S, tep r..-scruanves. agents or oontrac'''111 shall be promptly repaired by' Horizon :11 its
,ole cost and expense. Hon zon shall exercise ilus right (If entry upon rca....mablc not ice to the
CIty, exceptin the event of an emergency.

4.
lIonLon The Cily
procedures-

r ermmallon of AlUcrnwnl hy ( ';ly and Pannen! of Compensation In
may IL'T'JTllnale Ih;s ....grcet n..,..1 only after co ml'l)ing with the fol1o"'lOg

" I NOli.:... by Cily o f Int..,..1 to r enm nale Agreemenl . The C11~ shal l lim gr~e

wnnen eoncc 10 I I"n /oo (If ns mlen l 10 termlOale the AgtcefT}.:n t (the " :--otice of Intenr") . The
XO(ice of Intent shall ,nc lude the C"il~ ' s reason(sl for seeking 10 tcrrnmarc the AgtcemCllt . Upon
m:clpt by Ilonwn of the Nonce of Intent, Horcon Ihall have the ngllt to obJect 10 the xooce of
Inte.1\ b~' givi ng the ('lIy wnrt..'l'I eouce of scch objection(sl wtthrn len (t o) buslOCSS .uys
follo"lOg ll:CC'1p1 of lhc I'O(ICC' of Inlent (the ~Nol ice of ObJection"). Upon m:4-"ip! of the :-';ol;ce
o f Obj.....'1.ion. \he (', Iy Wli scllcdule & pubhc buring on the NOlice o f ObjCL'1. ..'n bef,ln: !he
Fresno Clly CouocII (Ihe "Cound l"), The public bearmg on tile Notice o f ObJC<.'1.IOO shall tale
place nol more !han slUy (60) days follo" IOg. !h1'Cily 's receipt of the xouce of Objection. wnh
written nonce o f the public hearing w Horizon . Hori zon shall have the nghl 10 appear al tm:
I'llhhc heari ng and prcscmtesnmony in reg ard to the mallet.
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-1 .2 Tatllln~lion of A![ern>~"'1 by Cny. If, following th.: hcanng un the Nonce
of Objc.;tlon pursuanl 10 suma:lion ( ~ ) above, the Co uncil decides. pursuanl 10 a lIuly aoJopted
n::;ululiun. II' tertmnate the Agreement t tho: "Termmauon"] , lIori .ron sha ll bo: ennrled 10 ro:cei ....e
c<lmpm<ahun from the Cit) . The ;UT1"unt of compensenon shall be equal w tho: .... lIIue of tho:
1'fO"J-',~e economic loss 10 Hor" on from lh<: loss o f o...n"",hlp and use (If tho: dig. tIl.t contoll of
ItK Vi<ku S )-;I~'1ll and the Video ImagC:'l resulting from the Tertmnanon. IIlduo.ling "'lthout
limItation, the ,mJ--' of soci1 loss of o...no:r.h,p and use on Hon zon 's lkIJi"ntng commercial
dc'odopmo:n l tlhf: ~Value", __~ ddenm nOO punIUiUll lo SUMcctIOTl (e ) belo... Tho: (' lIy stull pay
tho: Value 10 Honron ...rthm tluny 1)01 ob)s of do:tc:rm' n.llion of lhc Value purnwlt w ....bs«tion
(e) bclo... .

-I ,) Octcrmlllat ioo "rValue a.s of To:munation Dale

(al By Agreem ent The Value , laS o f the date of Tmnnl.illum, shall be do:tcrmmed
by a gr~""'I1lenl 1:1) ItOriLOfl and the Cily, The parties shall usc th"lT best d Tol'b \0 alPW upon tho:
\'alue ...u bin Ihiny (30) da)'S " flh" dal" (If Tomninanon.

(b ) 8 .... Apprai~l. lfthc parnes arc unab le 10 agree: 10 the Value wrtt un thirty (30)
lIays after the dale of Terrninauon, Ihen the Value shi1l1 be d~1ermmed a ~ of Ihe dale o f
lermm"tu>n t->y mdepcndcm appraisal. undertaken by an appraise r, With e ~f'I.'rti se in apprdlSmg
the value "I' future economic loss rcl al~'d to the loss of usc of digital Ii1 c~ and eontenl, mutuall y
agree,l Up"" by Horizon and the City within forty-five (4 5) days a fk r the dare of Termination . If
Ihe parties fall to agree on an lI pprai"",r, Ihen IluriLon ,hall apJ'I' mt nne ( I ) appraiser and Ihe Cil y
shaft 'Ipl""n! one (1 ) appraiser within ~i x ly (60) days lIf Ihe lIale ufTcrmmauon. and such Iwo
(2) appraj'e~ shall appoint a thlrll apprai'~T, within sixly ( tiO) days of the dal e ofT~TTmnat ",n.

The three (3 ) eppreisers shall . within sixly (00 ) da)'S a fter tho; thi rd appeai....T·s appoln tmenl ,
lIcknm1lC tbe Value in wnnng. anll ""bm'l their reporTs I.. the pan,es. The Value , hall be
d~1crmlnc.t by d lsregdl'dmg !he appralSC\" , \ aluallOn thaI dsvetges the greates t from each of the
otn..,. I (2) appralSCTs' valuallons and !he an rhmo:tic mean o f Ibe rcmammg 1" 0 (21
appral n · \ aluatio n shal l be !he Value Hoti ,.m ilfld the Cit )' shall eac h pay one-hal f ( 'h ) o f the
00'" of ihe appra'S<.T tho;y mUlual ly agrcv upon. In tn.: alternative. Hon",n and lhe ('ily shall eaeh
pay for tho: s.,.niCl,.'S of !he appnlS<.T '1<:1""'00 by II, plus ooc-h..lf ( ~J, ) o f the fc:o: charged b)' the
Ihm! 3flprai'\CT (nr Ihe d.f'pralWT lhey mUlually agree uron)

5. Termmahoo (If AgJm!!!.'fI1 by Honzcn. Tlus Agreanml may be
Inm,n;aled ar any ume by Horu...n UJ'OIl ''-\1y (60) da)~ pnor wntren notice 10 tbe ('ny. •ubJecr 10
re&'IOnable re.olutlon b)' the Pani" of In)' exi,ling ron1ra<,.1s for any [ l\Ch,'Sl\e Sponsored
b "cnts b<.1" ('ICfl !he CIt)"and tho; ' J'I'lb..Tj.) o f . "",h Exclusi\ 'e Spon§Of'Od f "'m l.

6. Su.....;\,,1 of u cm,,",!O UK pi gual File "'-' lI",i tIDunding lo;rm;nal'on of
Ihls A~",m=l pursuanl 10 Secll"ns -I and , n..-n:inabo\e. the pro~-jsinns o f Se.;t1Otl 2 of thi.
Ag;rc:o:mcnt shall .......·j\ ·c rermmanon.
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7. jconce. All notices and deliveries hereun der shall be given in writing by
personal service or certified mail, return receipt requested. to the addresses t"lIowing each
parties ' signature 10 this Agreement as set forth hereinbe low, or by facsimile transmission to:

1'0 (,i1y:

Fresno (,it~, I iall
2600 Fresno Street
Fresno, CA '13121-3602

Copy to: Katherine E . llradle~ . De puty City Anurney

Fresno City Iiall
2600 Fresno xtrecr
Fresno.CA 93121-31>02

ro Hnrin m:
5R6 West Rars tow
he"",. CA 93704

Copy 1'0 : Thomas W. Isaac
Dietrich . Glasrud. Mallek & Au ne
5250 K Palm #401
Fresno. CA 93704
Fax: (55'1) 435-8776

I) , Insurance. During installation of the Video System. and so long as, durin g
the life of this Agreement. the Video System is in place within the Vagabond Skate Park.
Horim n shall pay for ,,,,,.I mllllltain in full force and effect all I"lliCl (ies l l1 f insurance r~'tju , rcd

hereunder with (an ) ins urance C(lmpan~' (ies) either ( I) admitted hy the Ca hfurni" Insurance
Commissio ner 10do business in the State of California and rated not less than ...... . V]I.. in Rest ' s
Insura nce Rati ng Guide. or (2) authorized by the City' s Risk Manager. The followin g pulicies of
insurance arc required:

A. COMM ERCIAl. GENERAL l.lARIl.l I"V ins urance "hil'h shall be at
least as broad as Insurance Ser\'ices Onice OSO ) 10nn CG 00 0 1 and
shall includl' insurance for "buddy inju ry", "property damage" and
" personal and advertising injury" . including premises and operation.
products and completed operations and ccntracmal liability (including.
withuut limitation. indemnity obligations under the Agreement) wilh
limits of liability of not less than $I.(KlO.OOO per occurrence and
$2,000.000 general aggregate for bllJ i l~' injury and pmi'<-'r1y damage. and
S1,000.000 per occurrence for per sona l and adverti sing injury .

11 \VORKERS' CO\ lP ENSA TlON insurance as rcqu ir<"d under the
California I.ahor CuJ e (Only required durin g lhe inst"lIali"n of the Video
Sy'slcm and in the evc nt il is ncccssaT)' lor an cmplu>' ~"C or subcontractor
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of Ilori/ on 10enteT the Vagahnnd Skate Park In maintain. repair or replace
thc video System].

Thc above described policies of insuranc'c ,hall be endur>ed l<l provide an
unrestricted thirty (30) day wnncn notice in favor of the City. of pulle) canc·cllatinn. change '"
reduction of coverage. except for the Workers' Cumpensatiun policy whIch shall provide a kn
(10) day written notice of such cancellation. change or reduet",n of c',,"erage_ In Ihe e>'ent any
policies arc due to cxpitc during the term of this Agreement. a new certificate evidencing
renewal of such policy' shall hoc pro\'i<.kd run less than fittccn ( IS) day; prior to the expiration
date of the expiring pulicy(iesl. Upon issuance by the insurer, broke r. or agent of a notice of
cancellation, change or reduction in coverage, 1I0ril.Un ,halllil<' wilh the City a certi lioo copy or
the new or r<'n<'wal policy and certificates for such policy,

The General Liability insurance policy shall be .... nucn on an occurrence from and
shall name the City. its officers. officials, agents, employees and volunteers as an additional
insured . Such policy of insurance shall be cndorsed so Iluri/u,,', in,manec ,hall be primary' and
no contribution shall be required of the Cily. Any Workers ' Compensati"" insurance policy
shall contain a waiver o f subrogation as to CITY, Its onieers. ollieials. agenls, employees and
volunteers (Only required if Workers' Ctl"'l"'n,ation insuranC<,' is required pursuant to
subseeli"n B ahllVe). Horizon shall furnish the Cily with the certificarets] and applicable
endorsements for ALL require d insurance prior 10 the City's execution of this Agreement.
Horizon shall furnish the City' with copies of the actual policies upon the request of the Cit)' lind
this requirement shall survive expiratiun or lenninalion of this Agreement.

Any fa il" re hy I[",i.ron to mainta", m,urarlC~ pur.;uant to the requirements set
fl,rth in this S~-':li('n R shall be sufflcicm cause fur the Cily to terminate this Agrcrment, subjcct
to the provisions otSecnon 4 above. However . the insurance requirements of this Section 8 shall
terminate upon removal or the video System from the Vagabond Skate Park.

If Horizon should subcontract all or any portion of the work 10 be performed
under this Agreement. Horizon shall require each contractor o r subcontractor 10 provide
insurance protection in favor of the City , its OniC<:fS, onicial" employees, al::~nt, and volunteers
in accordance with tile terms of cach of the preceding paragraphs, except thai the subcontractor's
certificates and endorsements shall be on !ile with Horizon and the Cit)' prior to the
commencement of all)' work by the respective contractor or subcontractor.

It is understood and agreed that the Cit)' maintains self-insurance programs to
fund its liabilities in amounts not less than those required of 110ri7.011 in the preceding
paragraphs,

9, Indemnities_

9,1 Indemnity by the Cily. Except to the extent ofCaJifomia staunory tort
immunities afforded City as a governmental agency. the City shall indemnify, hold harmless and
defend IIorizon and its officers. partners. employees. agents, and volunteers, from >In)' and all
loss. liahili ty. fine., penalties. forfeitures, costs and damages (whether in contract. ton or stri~·t

liahillt~,. mcludinl: hut nor hmiled tu personal injury. in liingement!~Ol'yright inliingement, death
at any time and property dam~gl') incurred by Horizon. City or any other person and Jrom any
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and all claims, demands and actions in law or equity (including athlmcy 's fees and lit igat ion
expenses], :lTislOg or alleged to have arisen d\rectly or indirectly from the negligence. negligent
acts, omissions and/or willfu l and/or intentional misconduct of the City and/or its officers .
officials. employees, agents and volunteers . in the perfo rmance of this Agrccmcm. Horizon
agrees that this Agreement shall in no " ay act to abrogate or WaI \ e any immunit~, of City
available under the [on Claims Act of the State of California.

'I,:,! Indcmnitv hv Hurim n, Except "-< ot hcrwi~e prov i(\cd lin m this
Agrccmcnt, Hori/ vn shall indemnil)'. hold harmle ss and defend the City and its officers.
officials. employees. agents and volu nteers. from any and all loss, liability , fines, penal ties ,
forfeitu res. costs and damages (whether in contract, tun or strict Hcbilhy. including but not
limited to person al injury. infringemenVcopyTi ght infn ngement. death at any time an,j pr0J'Crty
damal\e ) inco ITed by City . Horizo n or any other person and from <lny and all claims. demands
and act ions in law or equIty (including atromcys fees and litigation expenses). arising or alleged
to have arisen dircc tly or indirectly from the negligence, negligent acts. omissions and/o r willful
and/or intentional misconduct of Horizon and/o r its officers, partners . employees. agents and
volu nteers in the performance of this Agrccmcr a.

9.3 Survivabilnv "I' Indemnities, The indcmnity contained in this Seetivn 9
shall survive for a period of one (l) y"31 tollowing tenninativn of this ,\gn.'Cmenl.

10, Inclepcn<.k nt Cupucit~ , In pursuit ofthis Agreement the part ie~ shalt act in
an indeP<'ndent eapaCil) and not 'IS an offic er. agent. serva nt. employee. joint venturer. partner.
or associ ate of the other party . each party shall retain the right to administe r this Agreement so
as to veri fy that the other puny lies) is/arc performing respective obligations in accordance with
the terms and condi tions hereof. Each party shall comply with all appl"ahJc pw\'isions of law
and thc ruks and regulations. if any, of gtlVemmental authnrit ies ha~'ing j urisdiction over the
sullject maUen; herein ,

II. Con trolli nG Law/Venue. This Agreement shall be governed by. and
construed .md enforeed in accordance with. the laws of the State of California. Venue lor
purposes of the tiling any action rega rd ing the enforcement or interpre tation of this Agreement
and any rights and duties here under ~haU only be in the Superior Court otrhc County of l'rcsno.

12, Wai~er . ' Ih e waiver by Horizon or the Cit), of a hreach (lr f"ilo,,, nr
w ndition of any provisions of this Agreemen t shall not be deemed a continuing waivo:T or a
waiver of «ny' subsequent breach or failure of condition of the same or of anoth,' r provision
hereof.

IJ , EntIre earssmsm This Agreement constitutes th<' entire agreement
Ix,t....-"..:n the parti,,'s relating tv the grant1l1g of a license to the City lor usc of the Digital I' ile and
to Horizon lor installa tion and usc of the Video System pursuant to this Agreement Any prim
agreements. promises, negot iations. or representatio ns not expressly set forth 111 Ihis Agreement
arc of nu force and effec t. Any amendment to this Agreement shalt be ,,1' nO force and effect
ontess it is in writing signed by the pmies hereo f.

I.. flmdin" nn Heinl. This Agreemen t .<halt inure to the b<'nc1it of and be
binding upon th,' sueee,sHts and a~~ igns ofthc part ies hNl'to,
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15. ("ountelllarts rhi s Agreement may be ex..ecuted in one or mOTe
eoun t~tparts and trammi l1~d by facsimile copy (with original to follow), each of which shall be
llccmcll an nriginal, but all of which together shall constitute one andthe same instrument.

lb. !l-kmoral.ldum of A.&~f!!l~!. The City , hall, at ll" rim n' s request . execute
a Memorandum of Mutual License Agreement and Dioclaim('r, V,'ai veT and Acknowk'dgmCl1t in
a form acceptable to U"riZ(lO and suitahk' for recording in tile oflicial records of tile Fresno
County Recorder.

IN WIIl\FSS WHFRFOF, the undersigned
"riuen Ilereinahove. at Fresno, California.

City of Fresno

,dr,t/:,dL
17, &' '',~ W"'"ys. l>dYJnC

have executed this Agreeme nt on the date first

Horizon Emcrpriscs.
a Ca fom ia general partnership

Martin Wdl. Gl.'nl'ra[ Partner

, 2008 . 2008

APPROVED AS TO FORM ,
James C. Sanchez
City At m~y

B}:",'s;;
Dcp : Katherine E. Bradley

..... rn.sr.
Rebecca K. Kh'ch
ruv Clerk

"~~
((,(~Io'i'

D"" - tt+l({L&2_.2008

"'2\0, ,,,,>«.,, "1""""''''' .(~,t, ~ os" IV ' "'''''' '" 4>1'. , 1« . ,_ doc
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