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SUBJECT: CONSIDERATION OF APPROVAL OF MEASURE “C" COOPERATIVE
AGREEMENTS FOR THE HERNDON/GOLDEN STATE BOULEVARD
IMPROVEMENT PROJECT, THE WILLOW AVENUE PROJECT FROM
TEAGUE AVENUE TO SHEPHERD AVENUE, THE WILLOW AVENUE
WIDENING PROJECT FROM SHEPHERD AVENUE TO BEHYMER
AVENUE, THE HERNDON AVENUE WIDENING FROM VALENTINE
AVENUE TO MARKS AVENUE, THE SR-180 WEST FRONTAGE ROAD
PROJECT AND THE PEACH AVENUE WIDENING PROJECT FROM
BUTLER AVENUE TO JENSEN AVENUE (COUNCIL DISTRICTS 2::3:5:%6)

KEY RESULT AREA Presented to City Coumcll

Date 5)2//09
Cne Fresno Disposition
RECOMMENDATION

Staff recommends the Council approve the Measure "C" Draft Cooperative Agreements in
substantially the form attached for the Herndon/Golden State Baulevard Project, the Willow
Avenue Project from Teague Avenue to Shepherd Avenue, the Willow Avenue Widening Project
from Shepherd Avenue to Behymer Avenue, the Herndon Avenue Widening Project from
Valentine Avenue to Marks Avenue, the SR-180 West Frontage Road Project, and the Peach
Avenue Widening Project from Butler Avenue to Jensen Avenue: and that the Council authorize
the Public Works Director, or his designee to execute the Cooperative Project Agreements on
behalf of the City subject to City Attorney approval to form.

EXECUTIVE SUMMARY

On January 27, 2009, the Council adopted Resolution No. 2009-19 in support of the
Measure “C" Short-term Regional Transportation Program. The program and associated
handbook was approved by the Council of Fresno County Governments ("COG") on January 29,
2009, and in turn by the Fresno County Transportation Authority (*Authority”) on February 18,
2009. The Authority has prepared a Measure “C* Cooperative Project Agreement which is to be
executed by the Authority and a project sponsor such as the City of Fresno for each specific
project. The Agreement will allow the City to deliver a project and request eligible project
funding (Measure “C" or Regional Transportation Mitigation Fee funds) from the Authority that
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has been programmed for specific street and highway projects in the handbook and consistent
with Tier 1 Regional Transportation Program projects listed in the Measure “C" Expenditure
Plan. The Agreement establishes the scope, schedule and budget for each project, including
the Measure "C" funds authorized for the project. The Agreement is a program funding
agreement; staff will return to Council for required project environmental assessment, approvals
and awards. Staff has prepared the Agreements covering six specific Tier 1 projects which are
anticipated to be considered at the monthly FCTA Board meeting as funds become available.
The Hemdon/Golden State Boulevard Project, the Willow Avenue Project from Teague Avenue
to Shepherd Avenue, the Willow Avenue Widening Project from Shepherd Avenue to Behymer
Avenue, the Herndon Avenue Widening Project from Valentine Avenue to Marks Avenue, the
SR-180 West Frontage Road Project, and the Peach Avenue Widening Project from Butler
Avenue to Jensen Avenue. The attached Draft Cooperative Agreements have been approved
as to form by the City Attorney’s Office. These projects represent the balance of the City of
Fresno Tier 1 projects that are programmed to receive funding in the 2009/10 fiscal year, and
staff will present the Cooperative Project Agreements at the FCTA scheduled June 2009 Board
meeting.

KEY OBJECTIVE BALANCE

The recommended action best addresses Customer Satisfaction and Employee Satisfaction
through moving forward on critical transportation projects in the City of Fresno that will benefit
the traveling public. Financial Management will be achieved through utilizing the Measure “C"
funds in a timely manner and at the lowest cost to the public.

BACKGROUND

In November 2006, the voters approved a 20-year extension of Measure “C", the half-cent sales
tax for transportation. On January 27, 2009, the Council adopted Resolution No. 2009-19 in
support of the proposed Measure “C" Short-Term Regional Transportation Program. The
program and associated handbook was approved by the Council of Fresno County Governments
("COG") on January 29, 2009, and in turn by the Fresno County Transportation Authority
("Authority”) on February 18, 2009. The Authority has prepared a Measure “C" Cooperative
Project Agreement which is to be executed by the Authority and a project sponsor such as the
City of Fresno for each specific project. This agreement template was transmitted to the City on
March 23, 2009. The Authority advised staff that the City could request FCTA Board approval of
the project-specific agreements if the Draft agreements were retumed to the Authority before
June 2009, along with Council approval of the Cooperative Project Agreements. Upon approval
by the FCTA Board, project sponsors such as the City of Fresno will be able to enter into project-
specific agreements with the FCTA in substantially the form attached that will allow Tier 1
projects to move forward.

Six City of Fresno projects have Measure “C" Tier 1 funding programmed for the fiscal year that
require immediate approval of Draft Cooperative Project Agreements to avoid adverse impacts
upon the schedule. The six projects are the Hemdon/Golden State Boulevard Project, the Willow
Avenue Project from Teague Avenue to Shepherd Avenue, the Willow Avenue Widening Project
from Shepherd Avenue to Behymer Avenue, the Herndon Avenue Widening Project from
Valentine Avenue to Marks Avenue, the SR-180 West Frontage Road Project, and the Peach
Avenue Widening Project from Butler Avenue to Jensen Avenue. These remaining City of Fresno
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2009/10 projects will be proposed in the FY2010 capital improvement budget, such that with
FCTA Board and Council approval in June, work will be able to begin on these projects after
July 1, 2009.

Approval of the attached funding Agreements does not constitute Council approval of the
individual projects funded by Measure "C". Staff will return to Council for adoption of the
associated CEQA/NEPA environmental documents, approval of right-of-way acquisition
agreements, requests for appropriations and for award of construction contracts as required for
each of the projects.

The Draft Cooperative Agreements have been approved as to form by the City Attorney's Office.
FISCAL IMPACT

Implementation of the staff recommendation will have no impact upon the City's General Fund.
Capital projects to be designed and constructed will be funded through Measure “C” Tier 1 funds
along with matching funds such as developer impact fees, Federal grants, State grants and/or
gas tax as appropriate for the specific project.

PHNW/ISLMDC aam
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Attachments: “A" — Cooperative Project Agreement for the Herndon/Golden State Boulevard

Project (Urban Project K-7)

"B" — Cooperative Project Agreement for the Willow Avenue Project from
Teague Avenue to Shepherd Avenue (Urban Project D-4A)

“C” — Cooperative Project Agreement for the Willow Avenue Widening Project
from Shepherd Avenue to Behymer Avenue (Urban Project D-4B)

“D" — Cooperative Project Agreement for the Herndon Avenue Widening Project
from Valentine Avenue to Marks Avenue (Urban Project K-6)

“E" — Cooperative Project Agreement for the SR-180 West Frontage Road
Project (Urban Project B-2)

“F" — Cooperative Project Agreement for the Peach Avenue Widening Project
from Butler to Jensen Avenue (Urban Project 1-2)
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ATTACHMENT “A”

COOPERATIVE PROJECT AGREEMENT
PROJECT K7 (URBAN)
HERNDON AVENUE WIDENING SR-99 TO WEBER AVENUE
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MEASURE “C”

COOPERATIVE PROJECT AGREEMENT
Short-Term Regional Transportation Program
(Project K7 Urban, Herndon Avenue Widening SR-99 to
Weber Avenue)

This Cooperative Project Agreement (“Agreement’) is made and entered into
on June/ F, 20089, by and between the City of Fresno (*Responsible Agency”) and
the Fresno County Transportation Authority (“Authority”).

RECITALS

WHEREAS, Authority and Responsible Agency desire to enter into an
Agreement for funding of a transportation improvement project in Fresno County
pursuant to the Measure “C" Short-Term Regional Transportation Program Handbook
("Handbook’), and the Fresno County Measure “C" Expenditure Plan (“Expenditure
Plan”), which was approved by the voters of Fresno County in November 2006; and,

WHEREAS, Responsible Agency desires to receive eligible Measure “C”
Regional Transportation Program (‘Measure “C™) and Regional Transportation
Mitigation Fee (“RTMF") funding (as applicable) from the Authority for the K7 Urban
Herndon Avenue Widening SR-99 to Weber Avenue (*Project”) as specified in the
Handbook and consistent with the Tier 1 list of Regional Transportation Program
projects referenced in the Expenditure Plan; and

WHEREAS, Authority is authorized to approve Project funding for payment to
Responsible Agency in accordance with this Agreement, the Handbook and the
Expenditure Plan regarding the Project ; and,

WHEREAS, Authority shall provide funding to Responsible Agency for eligible
Project costs "not to exceed" $996,000 of Measure “C" funding.

NOW, THEREFORE, in consideration of the mutual promises and
undertakings herein made and the mutual benefits to be derived therefrom, the parties
hereto represent, covenant and agree as follows:
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AGREEMENT

SECTION|

| Covenants of Responsible Agency

Responsible Agency agrees to abide by the terms and conditions of this
Agreement for the receipt of Measure “C" and RTMF funds (as applicable) and to
comply with the Expenditure Plan, Handbook, and adopted Policies and Procedures,
as well as any subsequent amendments, updates, or other applicable plans.

1.1 Project Scope, Schedule and Funding Program. The Project scope of work,
schedule and funding program, as well as any change thereto may not be
implemented or initiated until it has been approved by the Authority in
accordance with the Handbook. For purposes of this Agreement, the Project
scope, schedule and funding program is as defined and described in the
Handbook and as further described below. The Responsible Agency must
demonstrate in the funding program that the Project or Project phase is fully
funded.

1.1.1 Project Scope. See Exhibit “A”

1.1.2 Project Schedule. See Exhibit “B"

1.1.3 Project Funding Program. See Exhibit “C"

1.2 Eligible Project Costs. Notwithstanding any provisions of Section 1.1 of this
Agreement, the Authority reserves the right to consider on a case by case
basis, eligible costs incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority. Eligible Project
costs shall be equal to or less than Measure “C" and RTMF funds (as
applicable) allocated to a Project as specified in Section 1.1.3 of this
Agreement and in the Handbook. State Transportation Improvement Program
(STIP) or other funding allocations (other than Measure “C" and RTMF)
identified in the Handbook are considered “other” contributions available to the
Project. The Responsible Agency must match Measure “C" funds with other
such funds consistent with the funding program referenced in Section 1.1.3 of
this Agreement and consistent with the Handbook and Expenditure Plan.
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1.3
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1.5

NOTE: Expenses incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority for a currently active
project, are incurred at the risk of the Responsible Agency.

Compliance with California PUC Code 142257. Responsible Agency agrees
to the following:

1.3.1 Measure “C” funds will not be used to substitute for property tax funds,
which the Responsible Agency had previously used for regional or other
transportation purposes. It is hereby acknowledged by Responsible
Agency that such substitution of property tax funds is expressly
prohibited by California Public Utilities Code Section 142257.

1.3.2 The Responsible Agency has segregated property tax revenues from its
other general fund revenues used to support the Project so that
verification of non-substitution can be proved through audit or that the
non-substitution of funds shall apply to the Responsible Agency's entire
general fund.

1.3.3 Responsible Agency shall account for Project funds received pursuant
to Public Utiities Code Section 142257. Responsible Agency shall
maintain current records in accordance with generally accepted
accounting principles, and shall separately record expenditures for each
type of eligible purpose. Responsible Agency shall make such records
available to the Authority for inspection or audit at any time.

Compliance with Other Laws. In performance of its obligations relating to
administration and completion of the Project, Responsible Agency shall at all
times comply with all federal, state and local laws, ordinances and regulations
currently in force as well as those that are subsequently enacted, promulgated
or amended and thereby become applicable during the term of this Agreement.

Measure “C" Funds Defined. For purposes of this Agreement, eligible
Project Measure “C" and RTMF funds (as applicable) are deemed available as
of the effective date of this Agreement. Eligible Project costs shall be equal to
or less than the amount of funding available for the Project on a fiscal year
basis as specified in the Handbook and in Section 1.1.3 of this Agreement. In
no case shall the total amount of Measure “C" or RTMF funds for the Project in
the Handbook or referenced in Section 1.1.3 of this Agreement be exceeded
without written amendment to this Agreement and to the Handbook.
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1.6 Invoices. The Responsible Agency shall submit invoices to the Authority no
more frequently than monthly for activities conducted over the prior unbilled
month. These documents shall include the following specified information:

‘ 1.6.1 Monitoring Expenditures and Progress Payments. The Responsible
Agency will monitor expenditures and progress payments against the
“not to exceed” limits specified in Section 1.1.3 of this Agreement.

1.6.2 Project Progress. If Project costs have not been invoiced for a six-
month period, Responsible Agency agrees to submit a written
explanation of the absence of the Project's progress to the Authority,
along with a target billing date and a target billing amount.

1.6.3 Direct and Indirect Costs. Responsible Agency may include in the
Project invoice, direct and indirect costs of the Project. Indirect costs (as
defined by OMB Circular A-87) will be considered an eligible expense.

1.6.4 Copies of Invoices. Responsible Agency shall provide the Authority
with one (1) copy of appropriate source documentation to substantiate
Project expenses or costs.

1.6.5 Eligible Project Cost Request Deadline. Invoices for eligible Project
costs incurred by the Responsible Agency shall be submitted to the
Authority on the approved form. The appropriation request will specify
the use of the funding and the manner in which local matching funds
were applied. The Authority's Executive Director will review invoices for
accuracy and sufficiency in terms of compliance with the foregoing
requirements. Unsatisfactory or inadequate invoices will be returned to
the Responsible Agency for correction and resubmission. Upon receipt
of a proper invoice, eligible Measure “C" and RTMF funds (as
applicable) shall be provided to the Responsible Agency within 45 days.

1.6.6 Use of Funds. Responsible Agency shall use Measure “C" and RTMF
funds (as applicable) consistent with the Expenditure Plan, Handbook,
and Section 1.1.1 of this Agreement,

1.7 Reporting Form. Responsible Agency will indicate in the invoice form, its
intent to complete and return the Annual Reporting Form (reference Appendix
C in the Handbook) to the Authority no later than October 15" of each year. If
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1.8

1.9

1.10

the Responsible Agency does not return the Annual Reporting Form to the
Authority by that deadline, the Authority will withhold Measure “C" and RTMF
funds (as applicable) until such time as the form is returned by the Responsible
Agency and reviewed for correctness by the Authority.

Cost Savings and Excess Costs.

1.8.1 Cost Savings. After the Project has been accepted by the Responsible
Agency as complete, any positive difference between the total Project
cost, as approved by the Authority pursuant to Section 1.1.3 and the
total amount invoiced to the Authority shall be considered Project cost
savings and shall be reprogrammed to other Tier 1 projects by Fresno
COG and the Authority as provided in the Handbook, as amended or
updated.

1.8.2 Excess Costs. In the event the actual total Project costs exceed the
estimate approved by the Authority, this amount will be considered an
Excess Cost.

1.8.3 Reconciliation of Excess Costs. In the event that costs to complete the
Project exceed the total amount of funds programmed, the Responsible
Agency will be fiscally responsible for the full amount of Excess Costs
associated with the Project, unless otherwise agreed by the parties
pursuant to Section 2.3 of this Agreement.

Project Management/Formation of Project Development Team (PDT). To
ensure that the Project is implemented in a timely manner and consistent with
the Handbook and Expenditure Plan, a Project Development Team (PDT) shall
be formed under the control of the Responsible Agency. The Responsible
Agency will form, notice, conduct and administer the PDT for the Project. The
PDT formed for the Project shall include a staff member from both the
Authority and Fresno COG.

Award of Project. The Responsible Agency shall administer the Project,
including but not limited to its advertisement and award of all contracts, in
accordance with applicable legal requirements as provided above in Section
1.4 and in full conformity with the standards applied by Responsible Agency in
the administration of its own road construction projects.
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1.11  Maintenance of Project Records. Responsible Agency shall maintain
complete and accurate records with respect to costs addressed in Section
1.1.3 of this Agreement. All such records shall be maintained on a generally-
accepted accounting basis and be clearly identified and readily accessible.
Responsible Agency shall provide free access to the Authority at all times to
such books and records. Responsible Agency shall maintain all work data,
documents, and proceedings of this Agreement for a period of five (5) years
from the date of final audit from the Authority.

1.12 Project Groundbreaking and Ribbon Cutting Ceremonies. Responsible
Agency shall acknowledge Measure “C" funding contribution to the Project at
the groundbreaking and ribbon cutting ceremony should the Responsible
Agency conduct such a ceremony. Groundbreaking and ribbon cutting
ceremonies are encouraged, but not required. The costs of all ceremonies will
be considered a project construction expense.

1.13 Project Signage. Responsible Agency shall provide signage at construction
sites or on equipment, as appropriate, for the projects funded partially or wholly
by Measure “C" sales tax revenue included in the Handbook so that Fresno
County Taxpayers are informed as to how funds are being used. The signage
shall be in conformance with specifications approved by and on file with the
Authority, and included in Appendix D in the Handbook.



<ol

SECTION Ii

Covenants of Authority

Authority agrees to provide Measure “C" and RTMF funds to the Responsible Agency
for eligible Project costs in accordance with the terms and conditions set forth herein,
and in compliance with the Expenditure Plan, the Handbook, all Measure “C" Policies
and Procedures, as well as any subsequent amendments or updates, and to other
applicable plans and programs.

2.1 Eligible Project Cost Payments. The Authority shall make payments to
Responsible Agency for actual incurred eligible Project costs as specified in
Section 1.1.3 of this Agreement and consistent with the Handbook. To receive
payments for Project work completed, the Responsible Agency shall comply
with the following procedures:

2.1.1 Ineligible Costs. The Authority reserves the right to recover payment
made to the Responsible Agency if payment made on an invoice
includes ineligible Project costs.

2,1.2 Payment Amount. The amount of Project payments to the Responsible
Agency shall be made pursuant to the Handbook and this Agreement.

2.1.3 Suspension of Payment. Payments for eligible Project costs shall be
suspended without interest when a dispute arises as to whether or not a
cost item(s) is eligible for payment.

2.1.3.1Dispute Resolution. All disputes shall be settied in accordance
with the laws of the State of California. Once a dispute has
occurred, the Authority and Responsible Agency shall attempt to
resolve the dispute informally in a mutually agreeable manner.

22 Right to Conduct Audit. The Authority shall have the right to conduct an
audit of all Responsible Agency's records pertaining to the Project at any time
following completion of the Project.

2.2.1 Notice of Audit. The Authority shall provide at least 30 days' advance
notice to the Responsible Agency if an audit is to be conducted.




2.3

Reconciliation of Excess Costs. Excess project costs to complete a Project
are not eligible for reimbursement. The amount of Measure “C” and RTMF
funds identified in Section 1.1.3 of this Agreement and in the Handbook are the
maximum funds available for reimbursement to the Responsible Agency and
will not be exceeded by the Responsible Agency without an approved
amendment to this Agreement. If needed for that purpose, the Responsible
Agency shall make a written request to the Authority for an amendment to this
Agreement. Any such amendment shall constitute an effective modification of
this Agreement only if signed and approved by duly authorized representatives
of both the Authority and the Responsible Agency.

SECTION Il

Mutual Covenants

The Authority is released from any liability to Responsible Agency regarding the
Authority's administration and issuance of the Measure “C" and RTMF proceeds
except for any breach of Authority's fiduciary duty as set forth in the Expenditure Plan

and Handbook.
3.1  Effective Date and Term. This Agreement shall become effective as of the

3.2

date of its execution by the Authority and Responsible Agency and shall
remain in full force and effect through December 31, 2014, unless earlier
terminated as provided in Section 3.2 or in Section 3.4 of this Agreement.

Discharge. This Agreement shall be subject to discharge as follows:

3.2.1 Termination of Mutual Consent. This Agreement may be terminated at
any time by mutual consent of Responsible Agency and Authority. If
this Agreement is mutually terminated by the parties, Responsible
Agency will no longer receive Measure “C" or RTMF funds (as
applicable) unless a new agreement between Responsible Agency and
Authority is formed.

3.2.2 Discharge Upon Completion of Project. Except as to any rights or
obligations which survive discharge as specified herein below in
Section 3.14 (*Survival”), this Agreement shall be discharged, and the
parties shall have no further obligation to each other, upon completion
of the Project as certified by the Authority.




3.2.3 Termination by Authority. The Authority reserves the right to terminate

the Agreement at any time by giving written notice to Responsible
Agency of such termination and specifying the effective date thereof,
provided that the effective date of termination shall be at least 10 days
after the date Authority sends written notice of termination. If this
Agreement is terminated by the Authority as provided herein,
Responsible Agency will be paid by the Authority for eligible Project
costs incurred prior to the effective date of termination of the
Agreement consistent with the funding program contained in Section
1.1.3 and in the Handbook. In that event, all finished or unfinished
documents and other materials shall, at the option of the Authority,
become its property subject to the terms and conditions of Section 1.11
of this Agreement.

3.3 Indemnity. It is mutually understood and agreed, relative to the reciprocal
indemnification of Authority and Responsible Agency:

3.3.1

3.3.2

Responsible Agency shall fully defend, indemnify and hold harmless
Authority, and any officer or employee of Authority, against any and all
damages, liabilities, claims and expenses, arising out of Responsible
Agency's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 895.4, Responsible Agency shall
fully defend, indemnify and hold the Authority harmless from any liability
imposed for injury as defined by Government Code Section 810.8
occurring by reason of anything done or omitted to be done by
Responsible Agency under this Agreement or in connection with any
work, authority, or jurisdiction delegated to Responsible Agency under
this Agreement.

Authority shall fully defend, indemnify and hold harmless Responsible
Agency, and any officer or employee of Responsible Agency, against
any and all damages, liabilities, claims and expenses, arising out of
Authority's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 895.4, Authority shall fully
defend, indemnify and hold the Responsible Agency harmless from any
liability imposed for injury as defined by Government Code Section
810.8 occurring by reason of anything done or omitted to be done by
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Authority under this Agreement or in connection with any work,
authority, or jurisdiction delegated to Authority under this Agreement,

3.4  Limitation. All obligations of the Authority under the terms of this Agreement
are expressly subject to the Authority's continued authorization to collect and
expend the sales tax proceeds provided by Measure “C” and RTMF funds. If
for any reason the Authority's right to collect or expend such sales tax and
RTMF proceeds is terminated or suspended in whole or part, the Authority

| shall promptly notify the Responsible Agency, and the parties shall consult on
a course of action. If, after twenty-five (25) working days, a course of action is
not agreed upon by the parties, this Agreement shall be deemed terminated by
mutual or joint consent; provided, that any future obligation to fund from the
date of the notice shall be expressly limited by and subject to (i) the lawful
ability of the Authority to expend sales tax or RTMF proceeds for the purposes
of the Agreement; and (ii) the availability, taking into consideration all the
obligations of the Authority under all outstanding contracts, agreements to
other obligations of the Authority, of funds for such purposes.

3.5 Notices. Except as may be otherwise required by law, any notice to be given
shall be written and shall be either personally delivered, sent by facsimile
transmission or sent by first class mail, postage prepaid and addressed as
follows:

AUTHORITY: With A Copy To:

Mr. Ron Peterson, Executive Dir,

Fresno County Transportation Authority
2220 Tulare Street, Suite 411

Fresno, CA 93721

Ph: (559) 453-5023 Fax: (559) 488-3303

RESPONSIBLE AGENCY:

Mr. Patrick Wiemiller, Public Works Director
City of Fresno, Public Works Department
2600 Fresno Street, 4™ Floor

Ph: (559) 621-8650 Fax; (559) 488-1045
FAX Number

3.5.1 Notice personally delivered is effective when delivered. Notice sent by
facsimile transmission is deemed to be received upon successful
transmission. Notice sent by first class mail shall be deemed received
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on the fifth day after the date of mailing. Either party may change the
above address by giving written notice pursuant to this paragraph.

3.6 Additional Acts and Documents. Each party agrees to do all such things
and take all actions, and to make, execute and deliver such other documents
and instruments, as shall be reasonably requested to carry out the provisions,
intent and purpose of the Agreement.

3.7 Integration. This Agreement represents the entire Agreement of the parties
with respect to the subject matter hereof, NO representations, warranties,
inducements or oral agreements have been made by any of the parties except
as expressly set forth herein, or in other contemporaneous written agreements.

3.8 Amendment. This Agreement may not be changed, modified, or rescinded
except in writing, signed by all parties hereto, and any attempt at oral
modification of this Agreement shall be void and of no effect.

3.9 |Independent Agency. Responsible Agency renders services under this
Agreement as an independent agency under the Agreement. None of the
Responsible Agency's agents or employees shall be agents or employees of
the Authority and none of the Authority’s agents or employees shall be agents
or employees of Responsible Agency.

3.10 Assignment ~ The Agreement may not be assigned, transferred,
hypothecated, or pledged by any party without the express written consent of
all parties hereto.

3.11 Binding on Successors. This Agreement shall be binding upon each of the
parties and their respective successor(s), assignee(s) or transferee(s).
Provided however that this provision shall not be construed as an authorization
to assign, transfer, hypothecate or pledge this Agreement, other than as
provided in the immediately preceding Section 3.10 of this Agreement.

3.12 Severability. Should any part of this Agreement be determined to be
unenforceable, invalid, or beyond the authority of either party to enter into or
carry out, such determination shall not affect the validity of the remainder of
this Agreement, which shall continue in full force and effect; provided that, the
remainder of this Agreement can, absent the excised portion, be reasonably
interpreted to give effect to the intentions of the parties.
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3.13 Counterparts. This Agreement may be executed in one or more counterparts
and shall become effective when one or more counterparts have been signed
by all of the parties; each counterpart shall be deemed an original but all
counterparts shall constitute a single document.

3.14 Survival. The following provisions in this Agreement shall survive discharge:

3.14.1 Responsible Agency. As to Responsible Agency, the following
sections of this Agreement shall survive discharge: Section 1.6
(“Invoices”) and Section 1.9 (“Project Management/Formation of

Project Development Team”),

3,142 Authority. As to Authority, the following sections of this Agreement
shall survive discharge: Section 2.2 (“Right to Conduct Audit”).

3.15 Time. Time is and shall be of the essence of this Agreement and each and all
of its provisions in which performance is a factor.

3.16 Remedies Cumulative. No remedy or election of remedies provided for in this
Agreement shall be deemed exclusive, but shall be cumulative with all other
remedies at law or in equity. Each remedy shall be construed to give the
fullest effect allowed by law.

3.17 Applicable Law. This Agreement shall be governed by, and construed and
enforced in accordance with the laws of the State of California. The parties
agree that this contract is made in and shall be performed in Fresno County,
California.

3.18 Captions. The captions in this Agreement are for convenience only and are
not intended to and shall not in any way limit or amplify the provisions of this
Agreement and shall not affect the construction or interpretation of any of its
provisions.

3.19 No Continuing Waiver. The waiver by any party of any breach of any of the
provisions of this Agreement shall not constitute a continuing waiver or a
waiver of any subsequent breach of the same, or of any other provision of this
Agreement,

3.20 No Rights in Third Parties. Nothing in this Agreement, express or implied, is
intended to confer any rights or remedies under or by reason of this Agreement
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3.21

3.22

3.23

3.24

3.25

on any third party, nor is anything in this Agreement intended to relieve or
discharge the obligation or liability of any third party to any party to this
Agreement, nor shall any provision of this Agreement give any third party any
right of subrogation or action over or against any party to this Agreement.

Responsible Agency Legal Proceedings. The Responsible Agency shall
inform the Authority of all pending legal proceedings associated with the
Project to which Responsible Agency is a party, and allow Authority to
participate in such proceedings to the extent legally authorized.

Attorney’s Fees and Costs. Authority and Responsible Agency will bear their
own respective costs, including attorney’s fees, in connection with any legal
proceedings related to the interpretation or enforcement of this Agreement or
any of the terms and conditions hereof,

Exhibits and Recitals. The Recitals and Exhibits to this Agreement are fully

incorporated into and are integral parts of this Agreement.

Signator's Warranty. Each signatory to this Agreement warrants to the other
party that he or she is fully authorized and competent to execute this
Agreement in the capacity indicated by his or her signature, and each party
agrees to be bound by this Agreement as of the day and year first mentioned
above upon the execution of this Agreement by each party's authorized
representatives,

Force Majuere. Any party shall be excused from performing its obligations
under this Agreement during the time and to the extent that it is prevented from
performing by an unforeseeable cause beyond its control, including but not
limited to: any incidence of fire, flood; acts of God; commandeering of material,
products, plants or facilities by federal, state or local government; national fuel
shortage; or a material act or omission by any party; when satisfactory
evidence of such cause is presented to that other party, and provided further
such nonperformance is unforeseeable, beyond the control and is not due to
the fault or negligence of the party not performing.

13



IN WITNESS WHEREOF, the undersigned parties have executed this Agreement on

the day and year first written above.

FRESNO COUNTY TRANSPORTATION AUTHORITY

o L

tgnature] d/

Name

(Typed)

Title Chair of the Authority

APPROVED AS TO LEGA FORM
KEVIN ERIGGS |NTER|

COUNSEL /
By ]
{Sbgnalufe}/
Name
(MICHAEL E ROWE)

Title Senior Deputy County Counsel

City of Fresno

By / ;,"'/ / s {.._
{Srgnalurej

Name

(PATRICK N, WIEMILLER)

Title Public Works Director

APPROVED AS TO FORM
JAMES SANCHEZ, City Attorney

BY: L S-0859
Deputy Loals

Ry D000 iy

yer (=

(Signature)
Name
(Typed)
Title Executive Director

APPROVED AS TO ACCOUNTING
FORM: /
/1
“'{ L, 181 |

By L {/4 .
(Signature)

Name

(VICKI CROW)

Title Auditor-Controller/Treasurer-Tax

Collector
7
By - =
{Slgnature}
Name | uter Ii‘“ IJUIJ

(REBECCAE, KLISCH}

Title City Clerk

14



Measure "C" Shon-Range Regional Transportation Program | Project Scope - Exhibit A

EXHIBIT A - PROJECT SCOPE
— Sl

Urban Project K7 — Herndon Ave. Widening,
R 99 to Weber Ave.

111

g

Y

—+—t—t —t—t—————
Responsible Agency
City of Fresno

Project Limits

The project limits include approximately 1,800 ft of added travel lanes on Hemdon Ave. from State Route 99 to 800 ft aast of Weber Ave.
The project also includes approximately 600 fl north and 450 ft south on Golden State Blvd. from the Intersection of Herndon and Golden
Stale.

Project Phase

[ Phase 1 - Preliminary Engineering fIncludes Preliminary Design/Enginearing (PS&E) and Environmental)
O Phase 2 - Right-ol-Way Acquisition

& Phase 3 - Construction (Includes Project Construction & Construction Management)

Project Phase(s) Scope

The ultimate project will widen Hemdon Ave. by construeting addiional through lanes, tum lanes, bus bays, curb and gutter, sidewalk,
landscaping, streellights, modifications of existing traffic signal facilities and modification of the at grade railroad crossing, Phase 1
includes preparation of the environmental documents to comply with CEQA and NEPA requirements and the preparation of contraction
construction documents including engineer's estimates for construction. Phase 2 involves the appraisal, acquisition processing and
purchase of property for streel right-of-way purposes involving 2 parcels (hat are full-take acquisiions. Phase 2 also includes the
acquisition of additional easement from Union Pacific Railroad for the street right-of-way. Phase 3 involves construction of the Project,
traffic detours using major cross streels and providing access to residences and businesses adjacent to Herndon Ave. in the Project area,
and Canstruction Management activities associated with the Project

Complete Project Scope

Phase 1 involved development of an Initial Study and a Mitigated Negative Declaration lo satisfy the CEQA requirements and the
development of a Preliminary Environmental Study and a Programmatic Categarical Exclusion to satisfy the NEPA requirements which has
been completed. Phase 1 s currently in the 85% design phase, Phase 2 consists af preparation of PS&E and includes the Processing
and acquisition of ROW for 2 parcels at the intersection of Hemdon Ave. and Weber Ave. and (he acquisition of additional easement from
the Union Pacific Railraad Company. Phase 3 will be initiated after completion of Phase 2 and relocation of existing utiliies by PGEE.
Phase 3 involves construction of the Project, the associale traffic contral operations and construction management acfivilies

Project Purpose
The purpose of this project is to provide for improved mobility by increasing capacity along Herndon Avenue between SR 89 and Weber
Ave

Transportation Benefit
The project is expected lo improve air quality, reduce traffic congestion thereby impraving travel time, and motorist and pedesinian safety

Implications of Not Doing the Project

It was delermined in various traffic sludies that the exisling number of travel lanes along Herndon Avenue will niol be sufficent la
accommodale the traffic demands in the Year 2025 Agcording to the traffic sludy conducted by Peters Engineering Group, the existing
AM, Peak Hour LOS for the intersection of Hemdon and Golden State will improve from LOS *C* to a LOS ‘B by consiructing these
improvements. The P.M. Peak Hour LOS is projected o improve from a LOS D" to a LOS “B".

Community Engagement
The project limils are within a moderalely populated residential and commercial area. Residents and property owners will be kept Informed
of the Project’s stalus and schedule through Project newsletters, the City's website and local media

Construction Staging
Consiruction phasing may be implemented due to the potential impacts on adjacent residences, businesses, schools, which use this streel
lo access their property,

Page 1 of 2



EXHIBIT A - PROJECT SCOPE
Urban Project K7 — Herndon Ave. Widening, SR 99 to Weber Ave.

Detours
During censtruction of this Project, detours may be ulllized temporarily to reroute trafic, Access to residences, businesses, and schools
adjacent to Hemndon Avenue and Golden State Boulevard will be provided and maintained throughout construction.

Current Status
Phase 1 is currently into the 85% design phase. Phase 2 is underway and is projected to be complete by May 2009. Phase 3 will be
initiated after completion of Phase 3 and relocation of existing utilities by PG&E.

Contact
For inquirles, you may conlact Scolt Mozier, P.E,, City Engineer, with the City of Fresno Public Works Dept. at (559) 621-8650,

Page 2 of 2



Measure “C" Short-Range Regional Transportation Program [ Project Schedule - Exhibit B

EXHIBIT B - PROJECT SCHEDULE

Urban Project K7 — Herndon Ave. Widening, SR 99 to Weber Ave.

—— s e e e

e i f i T

f—— -

Replace information below with information for subject project phase

Responsible Agency
City of Fresno

Project Limits

The project limits include approximately 1,800 ft of added travel lanes on Herndon Ave. from State Route B9 1o 600 ft east of Weber Ave,
The project also includes approximatety 600 it north and 450 #t south on Galden State Bivd. from the Intersection of Herndon and Golden
Stale.

Prujecl Phase

0 Phase 1 - Preliminary Engineering fIncludes Preliminary Design/Engineering (PS&E) and Envirantmental]
o Phase 2 - Right-of-Way Acquisition

m Phase 3 - Construction {Includes Project Canstruction & Construction Management)

Conlact
For inquiries, you may contact Scott Mozier, P.E., City Engineer, with the City of Fresno Public Works Dept. al {559) 621-8650.

Project Schedule

Prior | 20048/07

L Pralim, Cesign Prior | 2009/04 | i

2. PSEE 2003/04] 2005/07

3. Enwiran. Doc Pric Prioi

4. Other (Explain) |
5. Other (Explain) |
Higght-o A Prior |.2009/06

1. Parcel Research | Prior |2009/03 il | |

1. Appraisal 2008/09| 2005/01

3. Acguisition 2009/ 01| 2009/06

4. Other [Explain]

5. Other [Explain)
. Bid Devel 2009/06] 2003708 |

Construction 200%/08| 2010709
. Constr. Manage.  [2009/06] 200%/10
, Detow Process
. Other (PGEE UL Y 2009/04] 2009/07

WA | | P [

¥ Fredmenay Snpiwvelut Fredmiay Do oS [ESE] Ensirnenis’
3 Figheol by A i
- Fropere oo d Soermastive AManapnmens



Measure “C” Short-Range Regional Transportation Program | Project Funding Program - Exhibit C

EXHIBIT C - PROJECT FUNDING PROGRAM
Urban Project K7 — Herndon Ave. Widening,
S{R: 9:9Itf3 ‘ngble

T

FSEINT COUNTT TRAMSSTATE W A PeiarTy

r Ave.

Responsible Agency

City of Fresno

Project Limits

The project limits include approximately 1,800 ft of added Iravel lanes on Herndon Ave. fram Stale Route 59 fo 60O ft east of Weber Ave. The

-ty

e

project also includes approximately 600 ft north and 450 ft south on Golden State Blvd. from the Inlersaction of Herndon and Golden State

Project Phase
[ Phase 1 - Prefiminary Engineering fincludes Preliminary Design/Enginaering (PS&E) and Environmental
O Fhase 2 - Right-of-Way Acquisition

B Fhase 3 - Construction (fncludes Profect Construction & Construction Management)

Contact

For inquirles, you may contact Scolt Mozier, P.E, City Engineer, with the City of Fresno Public Works Dept. at (559) 621-8650

Funding Program (§ in millions)

Prest | Pa 7 i 20 0o 037
[Blenmgs " Original Program | ]
Wieaiae “C” Edbevmion | PO
FTR 1 H
ST = - T
= K EET.S
Lo of Drywicgment Fesn — — 2]
[F xden gh A T = [T3 0]
jChhes Elabe |Spily] o
Cothar Loo o [geniy) = R0 w00
Clbtuan L b F I = i 0 Lo
Aoy | ool {1
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Apes T Chigpnal Program | — =
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£
— R
= [
#0305 | (TR
T
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zniiem | mo0sn [TET T = i on | adoos [T
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ChLd | _B0.000
e - — — I 10000
JTCAF 0,000
APEH Crvsingmin Frey #0000
Frsen e &5 I [FEIT] | BT
Cidper gy |5 irvily) 1 ! . L
iy L [Epwewy) | — | §0008
Cotver Lconp [Spaniy] il e — S = §0a0a
Crmanr | 0ot [ Sy wonsd L]







ATTACHMENT “B”

COOPERATIVE PROJECT AGREEMENT
PROJECT D-4a (URBAN)

WILLOW AVENUE WIDENING TEAGUE AVENUE
TO SHEPHERD AVENUE



CITY OF FRESNO
ity Ciets's Cifioe {Original)

MEASURE “C”

COOPERATIVE PROJECT AGREEMENT
Short-Term Regional Transportation Program
(Project D-4a Urban, Willow Avenue Widening Teague
Avenue to Shepherd Avenue)

This Cooperative Project Agreement (“Agreement’) is made and entered into
on June /¥, 2009, by and between the City of Fresno (‘Responsible Agency”) and
the Fresno County Transportation Authority (“Authority”).

RECITALS

WHEREAS, Authority and Responsible Agency desire to enter into an
Agreement for funding of a transportation improvement project in Fresno County
pursuant to the Measure “C" Short-Term Regional Transportation Program Handbook
("Handbook’"), and the Fresno County Measure “C" Expenditure Plan (“Expenditure
Plan"), which was approved by the voters of Fresno County in November 2006; and,

WHEREAS, Responsible Agency desires to receive eligible Measure “C"
Regional Transportation Program (‘Measure “C™) and Regional Transportation
Mitigation Fee (‘RTMF") funding (as applicable) from the Authority for the D-4a
Urban, Willow Avenue Widening Teague Avenue to Shepherd Avenue (“Project")
as specified in the Handbook and consistent with the Tier 1 list of Regional
Transportation Program projects referenced in the Expenditure Plan: and

WHEREAS, Authority is authorized to approve Project funding for payment to
Responsible Agency in accordance with this Agreement, the Handbook and the
Expenditure Plan regarding the Project ; and,

WHEREAS, Authority shall provide funding to Responsible Agency for eligible
Project costs "not to exceed” $289,000 of Measure “C" funding.

NOW, THEREFORE, in consideration of the mutual promises and
undertakings herein made and the mutual benefits to be derived therefrom, the parties
hereto represent, covenant and agree as follows:



AGREEMENT

SECTION |

Covenants of Responsible Agency

Responsible Agency agrees to abide by the terms and conditions of this

Agreement for the receipt of Measure ‘C" and RTMF funds (as applicable) and to
comply with the Expenditure Plan, Handbook, and adopted Policies and Procedures,
as well as any subsequent amendments, updates, or other applicable plans.

11

1.2

Project Scope, Schedule and Funding Program. The Project scope of work,

schedule and funding program, as well as any change thereto may not be
Implemented or initiated until it has been approved by the Authority in
accordance with the Handbook. For purposes of this Agreement, the Project
scope, schedule and funding program is as defined and described in the
Handbook and as further described below. The Responsible Agency must
demonstrate in the funding program that the Project or Project phase is fully
funded.

1.1.1 Project Scope. See Exhibit “A”

1.1.2 Project Schedule. See Exhibit “B"

1.1.3 Project Funding Program. See Exhibit “C”

Eligible Project Costs. Notwithstanding any provisions of Section 1.1 of this
Agreement, the Authority reserves the right to consider on a case by case
basis, eligible costs incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority, Eligible Project
costs shall be equal to or less than Measure “C" and RTMF funds (as
applicable) allocated to a Project as specified in Section 1.1.3 of this
Agreement and in the Handbook. State Transportation Improvement Program
(STIP) or other funding allocations (other than Measure ‘C" and RTMF)
identified in the Handbook are considered “other” contributions available to the
Project. The Responsible Agency must match Measure “C" funds with other
such funds consistent with the funding program referenced in Section 1.1.3 of
this Agreement and consistent with the Handbook and Expenditure Plan.



1.3

14

1.5

NOTE: Expenses incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority for a currently active
project, are incurred at the risk of the Responsible Agency.

Compliance with California PUC Code 142257. Responsible Agency agrees
to the following:

1.3.1 Measure "C" funds will not be used to substitute for property tax funds,
which the Responsible Agency had previously used for regional or other
transportation purposes. It is hereby acknowledged by Responsible
Agency that such substitution of property tax funds is expressly
prohibited by California Public Utilities Code Section 142257 .

1.3.2 The Responsible Agency has segregated property tax revenues from its
other general fund revenues used to support the Project so that
verification of non-substitution can be proved through audit or that the
non-substitution of funds shall apply to the Responsible Agency's entire
general fund.

1.3.3 Responsible Agency shall account for Project funds received pursuant
to Public Utilities Code Section 142257. Responsible Agency shall
maintain current records in accordance with generally accepted
accounting principles, and shall separately record expenditures for each
type of eligible purpose. Responsible Agency shall make such records
available to the Authority for inspection or audit at any time.

Compliance with Other Laws. In performance of its obligations relating to
administration and completion of the Project, Responsible Agency shall at all
times comply with all federal, state and local laws, ordinances and regulations
currently in force as well as those that are subsequently enacted, promulgated
or amended and thereby become applicable during the term of this Agreement,

Measure “C" Funds Defined. For purposes of this Agreement, eligible
Project Measure “C” and RTMF funds (as applicable) are deemed available as
of the effective date of this Agreement. Eligible Project costs shall be equal to
or less than the amount of funding available for the Project on a fiscal year
basis as specified in the Handbook and in Section 1.1.3 of this Agreement. In
no case shall the total amount of Measure “C" or RTMF funds for the Project in
the Handbook or referenced in Section 1.1.3 of this Agreement be exceeded
without written amendment to this Agreement and to the Handbook.

vy (40508 mémr 3




1.6

1.7

Invoices. The Responsible Agency shall submit invoices to the Authority no
more frequently than monthly for activities conducted over the prior unbilled
month. These documents shall include the following specified information;

1.6.1

1.6.2

1.6.3

164

1.6.5

16.6

Monitoring Expenditures and Progress Payments. The Responsible
Agency will monitor expenditures and progress payments against the
“not to exceed” limits specified in Section 1.1.3 of this Agreement.

Project Progress. If Project costs have not been invoiced for a six-
month period, Responsible Agency agrees to submit a written
explanation of the absence of the Project's progress to the Authority,
along with a target billing date and a target billing amount.

Direct and Indirect Costs. Responsible Agency may include in the
Project invoice, direct and indirect costs of the Project. Indirect costs (as
defined by OMB Circular A-87) will be considered an eligible expense.

Copies of Invoices. Responsible Agency shall provide the Authority
with one (1) copy of appropriate source documentation to substantiate
Project expenses or costs.

Eligible Project Cost Request Deadline. Invoices for eligible Project
costs incurred by the Responsible Agency shall be submitted to the
Authority on the approved form. The appropriation request will specify
the use of the funding and the manner in which local matching funds
were applied. The Authority's Executive Director will review invoices for
accuracy and sufficiency in terms of compliance with the foregoing
requirements. Unsatisfactory or inadequate invoices will be returned to
the Responsible Agency for correction and resubmission. Upon receipt
of a proper invoice, eligible Measure “C" and RTMF funds (as
applicable) shall be provided to the Responsible Agency within 45 days.

Use of Funds. Responsible Agency shall use Measure “C" and RTMF
funds (as applicable) consistent with the Expenditure Plan, Handbook,
and Section 1.1.1 of this Agreement,

Reporting Form. Responsible Agency will indicate in the invoice form, its

intent to complete and return the Annual Reporting Form (reference Appendix
C in the Handbook) to the Authority no later than October 15" of each year. If

4



1.8

1.9

1.10

the Responsible Agency does not return the Annual Reporting Form to the
Authority by that deadline, the Authority will withhold Measure “C" and RTMF
funds (as applicable) until such time as the form is returned by the Responsible
Agency and reviewed for correctness by the Authority.

Cost Savings and Excess Costs.

1.8.1 Cost Savings. After the Project has been accepted by the Responsible
Agency as complete, any positive difference between the total Project
cost, as approved by the Authority pursuant to Section 1.1.3 and the
total amount invoiced to the Authority shall be considered Project cost
savings and shall be reprogrammed to other Tier 1 projects by Fresno
COG and the Authority as provided in the Handbook, as amended or
updated.

1.8.2 Excess Costs. In the event the actual total Project costs exceed the
estimate approved by the Authority, this amount will be considered an
Excess Cost.

1.8.3 Reconciliation of Excess Costs. In the event that costs to complete the
Project exceed the total amount of funds programmed, the Responsible
Agency will be fiscally responsible for the full amount of Excess Costs
associated with the Project, unless otherwise agreed by the parties
pursuant to Section 2.3 of this Agreement.

Project Management/Formation of Project Development Team (PDT). To
ensure that the Project is implemented in a timely manner and consistent with
the Handbook and Expenditure Plan, a Project Development Team (PDT) shall
be formed under the control of the Responsible Agency. The Responsible
Agency will form, notice, conduct and administer the PDT for the Project. The
PDT formed for the Project shall include a staff member from both the
Authority and Fresno COG.

Award of Project. The Responsible Agency shall administer the Project,
including but not limited to its advertisement and award of all confracts, in
accordance with applicable legal requirements as provided above in Section
1.4 and in full conformity with the standards applied by Responsible Agency in
the administration of its own road construction projects.
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1.1

1.12

1.13

Maintenance of Project Records. Responsible Agency shall maintain
complete and accurate records with respect to costs addressed in Section
1.1.3 of this Agreement. All such records shall be maintained on a generally-
accepted accounting basis and be clearly identified and readily accessible.
Responsible Agency shall provide free access to the Authority at all times to
such books and records. Responsible Agency shall maintain all work data,
documents, and proceedings of this Agreement for a period of five (5) years
from the date of final audit from the Authority.

Project Groundbreaking and Ribbon Cutting Ceremonies. Responsible
Agency shall acknowledge Measure “C" funding contribution to the Project at
the groundbreaking and ribbon cutting ceremony should the Responsible
Agency conduct such a ceremony. Groundbreaking and ribbon cutting
ceremonies are encouraged, but not required. The costs of all ceremonies will
be considered a project construction expense.

Project Signage. Responsible Agency shall provide signage at construction
sites or on equipment, as appropriate, for the projects funded partially or wholly
by Measure "C" sales tax revenue included in the Handbook so that Fresno
County Taxpayers are informed as to how funds are being used. The signage
shall be in conformance with specifications approved by and on file with the
Authority, and included in Appendix D in the Handbook.




SECTION Il

Covenants of Authority

Authority agrees to provide Measure “C" and RTMF funds to the Responsible Agency
for eligible Project costs in accordance with the terms and conditions set forth herein,
and in compliance with the Expenditure Plan, the Handbook, all Measure *C" Policies
and Procedures, as well as any subsequent amendments or updates, and to other
applicable plans and programs.

21

2.2

Eligible Project Cost Payments. The Authority shall make payments to
Responsible Agency for actual incurred eligible Project costs as specified in
Section 1.1.3 of this Agreement and consistent with the Handbook. To receive
payments for Project work completed, the Respansible Agency shall comply
with the following procedures:

2.1.1 Ineligible Costs. The Authority reserves the right to recover payment
made to the Responsible Agency if payment made on an invoice
includes ineligible Project costs.

2.1.2 Payment Amount. The amount of Project payments to the Responsible
Agency shall be made pursuant to the Handbook and this Agreement.

2.1.3 Suspension of Payment. Payments for eligible Project costs shall be
suspended without interest when a dispute arises as to whether or not a
cost item(s) is eligible for payment.

2.1.3.1Dispute Resolution. All disputes shall be settled in accordance
with the laws of the State of California. Once a dispute has
occurred, the Authority and Responsible Agency shall attempt to
resolve the dispute informally in a mutually agreeable manner.

Right to Conduct Audit. The Authority shall have the right to conduct an
audit of all Responsible Agency's records pertaining to the Project at any time
following completion of the Project.

2.2.1 Notice of Audit. The Authority shall provide at least 30 days’ advance
notice to the Responsible Agency if an audit is to be conducted,




2.3

Reconciliation of Excess Costs. Excess project costs to complete a Project
are not eligible for reimbursement. The amount of Measure “C* and RTMF
funds identified in Section 1.1.3 of this Agreement and in the Handbook are the
maximum funds available for reimbursement to the Responsible Agency and
will not be exceeded by the Responsible Agency without an approved
amendment to this Agreement. If needed for that purpose, the Responsible
Agency shall make a written request to the Authority for an amendment to this
Agreement. Any such amendment shall constitute an effective modification of
this Agreement only if signed and approved by duly authorized representatives
of both the Authority and the Responsible Agency.

SECTION Il

Mutual Covenants

The Authority is released from any liability to Responsible Agency regarding the
Authority's administration and issuance of the Measure “C" and RTMF proceeds
except for any breach of Authority’s fiduciary duty as set forth in the Expenditure Plan
and Handbook.

3.1

3.2

Effective Date and Term. This Agreement shall become effective as of the
date of its execution by the Authority and Responsible Agency and shall
remain in full force and effect through December 31, 2014, unless earlier
terminated as provided in Section 3.2 or in Section 3.4 of this Agreement.

Discharge. This Agreement shall be subject to discharge as follows:

3.2.1 Termination of Mutual Consent. This Agreement may be terminated at
any time by mutual consent of Responsible Agency and Authority. |If
this Agreement is mutually terminated by the parties, Responsible
Agency will no longer receive Measure “C" or RTMF funds (as
applicable} unless a new agreement between Responsible Agency and
Authority is formed.

3.2.2 Discharge Upon Completion of Project. Except as to any rights or
obligations which survive discharge as specified herein below in
Section 3.14 ("Survival"), this Agreement shall be discharged, and the
parties shall have no further obligation to each other, upon completion
of the Project as certified by the Authority.




3.2.3 Termination by Authority. The Authority reserves the right to terminate

the Agreement at any time by giving written notice to Responsible
Agency of such termination and specifying the effective date thereof,
provided that the effective date of termination shall be at least 10 days
after the date Authority sends written notice of termination. |If this
Agreement is terminated by the Authority as provided herein,
Responsible Agency will be paid by the Authority for eligible Project
costs incurred prior to the effective date of termination of the
Agreement consistent with the funding program contained in Section
1.1.3 and in the Handbock. In that event, all finished or unfinished
documents and other materials shall, at the option of the Authority,
become its property subject to the terms and conditions of Section 1.11
of this Agreement.

3.3 Indemnity. It is mutually understood and agreed, relative to the reciprocal
indemnification of Authority and Responsible Agency:

3.3

3.3.2

Responsible Agency shall fully defend, indemnify and hold harmless
Authority, and any officer or employee of Authority, against any and all
damages, liabilities, claims and expenses, arising out of Responsible
Agency's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 895 .4, Responsible Agency shall
fully defend, indemnify and hold the Authority harmless from any liability
imposed for injury as defined by Government Code Section 810.8
occurring by reason of anything done or omitted to be done by
Responsible Agency under this Agreement or in connection with any
work, authority, or jurisdiction delegated to Responsible Agency under
this Agreement.

Authority shall fully defend, indemnify and hold harmless Responsible
Agency, and any officer or employee of Responsible Agency, against
any and all damages, liabilities, claims and expenses, arising out of
Authority's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 8954, Authority shall fully
defend, indemnify and hold the Responsible Agency harmless from any
liability imposed for injury as defined by Government Code Section
810.8 occurring by reason of anything done or omitted to be done by




Authority under this Agreement or in connection with any work,
authority, or jurisdiction delegated to Authority under this Agreement.

3.4  Limitation. All obligations of the Authority under the terms of this Agreement
are expressly subject to the Authority's continued authorization to collect and
expend the sales tax proceeds provided by Measure “C" and RTMF funds. If
for any reason the Authority's right fo collect or expend such sales tax and
RTMF proceeds is terminated or suspended in whole or part, the Authority
shall promptly notify the Responsible Agency, and the parties shall consult on
a course of action. If, after twenty-five (25) working days, a course of action is
not agreed upon by the parties, this Agreement shall be deemed terminated by
mutual or joint consent; provided, that any future obligation to fund from the
date of the notice shall be expressly limited by and subject to (i) the lawful
ability of the Authority to expend sales tax or RTMF proceeds for the purposes
of the Agreement; and (ii) the availability, taking into consideration all the
obligations of the Authority under all outstanding contracts, agreements to
other obligations of the Authority, of funds for such purposes,

3.5 Notices. Except as may be otherwise required by law, any notice to be given
shall be written and shall be either personally delivered, sent by facsimile
transmission or sent by first class mail, postage prepaid and addressed as
follows:

AUTHORITY: With A Copy To:

Mr. Ron Peterson, Executive Dir.
Fresno County Transportation Authority
2220 Tulare Street, Suite 411

Fresno, CA 93721

Ph: (559) 453-5023 Fax: (559) 488-3303

RESPONSIBLE AGENCY:

Mr. Patrick Wiemiller, Public Works Director
City of Fresno, Public Works Department
2600 Fresno Streel, 4" Floor

Ph: (559) 621-8650 Fax: (559) 488-1045
FAX Mumber

3.5.1 Notice personally delivered is effective when delivered, Notice sent by
facsimile transmission is deemed to be received upon successful
transmission. Notice sent by first class mail shall be deemed received
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3.6

3.7

3.8

3.9

3.10

3N

3.12

on the fifth day after the date of mailing. Either party may change the
above address by giving written notice pursuant to this paragraph.

Additional Acts and Documents. Each party agrees to do all such things
and take all actions, and to make, execute and deliver such other documents
and instruments, as shall be reasonably requested to carry out the provisions,
intent and purpose of the Agreement.

Integration. This Agreement represents the entire Agreement of the parties
with respect to the subject matter hereof. NO representations, warranties,
inducements or oral agreements have been made by any of the parties except
as expressly set forth herein, or in other contemporaneous written agreements.

Amendment. This Agreement may not be changed, modified, or rescinded
except in writing, signed by all parties hereto, and any attempt at oral
modification of this Agreement shall be void and of no effect.

Independent Agency. Responsible Agency renders services under this
Agreement as an independent agency under the Agreement. None of the
Responsible Agency's agents or employees shall be agents or employees of
the Authority and none of the Authority's agents or employees shall be agents
or employees of Responsible Agency,

Assignment.  The Agreement may not be assigned, transferred,
hypothecated, or pledged by any party without the express written consent of
all parties hereto.

Binding on Successors. This Agreement shall be binding upon each of the
parties and their respective successor(s), assignee(s) or transferee(s).
Provided however that this provision shall not be construed as an authorization
to assign, transfer, hypothecate or pledge this Agreement, other than as
provided in the immediately preceding Section 3.10 of this Agreement.

Severability. Should any part of this Agreement be determined to be
unenforceable, invalid, or beyond the authority of either party to enter into or
carry out, such determination shall not affect the validity of the remainder of
this Agreement, which shall continue in full force and effect; provided that, the
remainder of this Agreement can, absent the excised portion, be reasonably
interpreted to give effect to the intentions of the parties.

Fay Dal-C0-D0 rive 1 1



3.13

Counterparts. This Agreement may be executed in one or more counterparts
and shall become effective when one or more counterparts have been signed
by all of the parties; each counterpart shall be deemed an original but all
counterparts shall constitute a single document.

3.14 Survival. The following provisions in this Agreement shall survive discharge:

3.15

3.16

317

3.18

3.9

3.20

3.14.1 Responsible Agency. As to Responsible Agency, the following
sections of this Agreement shall survive discharge: Section 1.6
("Invoices”) and Section 1.9 ("Project Management/Formation of
Project Development Team'),

3.14.2 Authority. As to Authority, the following sections of this Agreement
shall survive discharge: Section 2.2 (‘Right to Conduct Audit”).

Time. Time is and shall be of the essence of this Agreement and each and all
of its provisions in which performance is a factor,

Remedies Cumulative. No remedy or election of remedies provided for in this
Agreement shall be deemed exclusive, but shall be cumulative with all other
remedies at law or in equity. Each remedy shall be construed to give the
fullest effect allowed by law.

Applicable Law. This Agreement shall be governed by, and construed and
enforced in accordance with the laws of the State of California. The parties
agree that this contract is made in and shall be performed in Fresno County,
California.

Captions. The captions in this Agreement are for convenience only and are
not intended to and shall not in any way limit or amplify the provisions of this

Agreement and shall not affect the construction or interpretation of any of its
provisions.

No Continuing Waiver. The waiver by any party of any breach of any of the
provisions of this Agreement shall not constitute a continuing waiver or a
waiver of any subsequent breach of the same, or of any other provision of this
Agreement,

No Rights in Third Parties. Nothing in this Agreement, express or implied, is
intended to confer any rights or remedies under or by reason of this Agreement
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3.21

3.22

3.23

3.24

3.25

on any third party, nor is anything in this Agreement intended to relieve or
discharge the obligation or liability of any third party to any party to this
Agreement, nor shall any provision of this Agreement give any third party any
right of subrogation or action over or against any party to this Agreement.

Responsible Agency Legal Proceedings. The Responsible Agency shall
inform the Authority of all pending legal proceedings associated with the
Project to which Responsible Agency is a party, and allow Authority to
participate in such proceedings to the extent legally authorized.

Attorney's Fees and Costs. Authority and Responsible Agency will bear their
own respective costs, including attorney's fees, in connection with any legal
proceedings related to the interpretation or enforcement of this Agreement or
any of the terms and conditions hereof,

Exhibits and Recitals. The Recitals and Exhibits to this Agreement are fully

incorporated into and are integral parts of this Agreement.

Signator's Warranty. Each signatory to this Agreement warrants to the other
party that he or she is fully authorized and competent to execute this
Agreement in the capacity indicated by his or her signature, and each party
agrees to be bound by this Agreement as of the day and year first mentioned
above upon the execution of this Agreement by each party's authorized
representatives.

Force Majuere. Any party shall be excused from performing its obligations
under this Agreement during the time and to the extent that it is prevented from
performing by an unforeseeable cause beyond its control, including but not
limited to: any incidence of fire, flood; acts of God; commandeering of material,
products, plants or facilities by federal, state or local government; national fuel
shortage; or a material act or omission by any party; when satisfactory
evidence of such cause is presented to that other party, and provided further
such nonperformance is unforeseeable, beyond the control and is not due to
the fault or negligence of the party not performing.




IN WITNESS WHEREOF, the undersigned parties have executed this Agreement on

the day and year first written above.

FRESNO COUNTY TRANSPORTATION AUTHORITY

gnature)

By Z/A‘-af Zwﬁ}f

Name

(Typed)
Title Chair of the Authority

APPROVED AS TO LEGAL FORM

KEVIN BRIGGS INTER
COUNSEL /

[Slgnalure

Name

(MICHAEL E ROWE)

Title Senior Deputy County Counsel

City of Fresno

Py
B!,l K‘?’/ /’/'}-ff({.j’

\.-
(Signature)
Name
(PATRICK N. WIEMILLER)
Title Public Works Director

APPROVED AS TO FORM
JAMES SANCHEZ, City Attorney

BY: L

Deputy Ca-\‘\l_

c-28-09

e DL

(Signature)
Name
(Typed)
Title Executive Director

APPROVED AS TO ACCOUNTING
FORM: |'

(Sig nature]

*M?& —_

MName

(VICKI CROW)

Title Auditor-Controller/Treasurer-Tax
Collector

City Clerk
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Measure "C" Short-Range Regional Transportation Program | Project Scope — Exhibit A

EXHIBIT A - PROJECT SCOPE

Urban Project D-4a — Willow Ave. Teague Ave. to Shepherd Ave.,

e —F

e T AR AT

.

Responsible Agency
City of Fresno

——t—t—t—t |

Project Limits
The project limits southbound trave! lane and the median island on Willow Ave. batween Teague Ave. to Shepherd Ave.

Project Phase

1 Phase 1 —Preparation of Project Plans and Specifications
o Phase 2- Right-of-Way Acquisition

B Phase 3 - Conslruction or Procurement

FProject Phase(s) Scape
This project is a shell ready project where Phase 1 and 2 has bean completed. Phase 3 of the remains to be implemented.

Complete Project Scope
Phase 1 and 2 has been completed. Phase 3 involves construction of the median island, a southbound lane, installation of landscaping,
associate traffic control operations and construction managemeant activities.

Praject Purpose
The purpase of this project is to provide for improved mobility by Increasing capacity along southbound Willow Avenue.

Transporlation Benefil
The project is expected to improve air quality, reduce traffic congestion thereby improving travel time, and motorist and pedesirian salety.

Implications of Not Doing the Project

it was delermined in various traffic studies that the existing number of travel lanes along Willow Ave. will not be sufficient to accommodate
the traffic demands in the Year 2025. By nol implementing the project current traffic congestion will cause mare delays and resulting
Increase poliuting emissions.

Community Engagement
The project limits are within a highly populated residential and commercial area. Residents and property owners will be kept informed of
the Project’s status and schedule through Project newslettars, the City's website and local media.

Construction Staging
No Construction staging is anticipated s anticipated tor this project .

Detours
During construction of this Project, traffic will be routed through cone zone using the existing pavement na detour are anticipated.

Current Status
Phase 1 and 2 are complete. Phase 3 will be initiated after funding Is authorized.

Contact
For inuiries, you may contact Scott Mozler, P.E., City Engineer, with the City of Fresno Public Works Dept. at {559) 621-8650.



Measure “C" Short-Range Regional Transportation Program | Project Schedule — Exhibit B
EXHIBIT B - PROJECT SCHEDULE

IS ST e Urban Frﬂ;ect D-4a - Willow Aue. Teague Ave. to Ehepherd Ave.
% e | f R ——— e L — e e ——— | S

Replace information below with information for subject project phase

Responsible Agency
City of Fresno

Project Limiis
The project limits southbound travel fane and the median Island on Willow Ave. between Teague Ave. lo Shepherd Ave,

Project Phase (Choose all applicabls 1o this Agreement)
& Phase 3 - Construction (Includes Project Construction & Construction Management)

Contac!
For inquiries, you may contact Lal Goonawardena, P.E., with the City of Fresno Public Works Dept. at (559) 621-8702.

Project Schedule (Double click on Tabie below to complate for alf Project phases — Itis important for the Authority to understand the
schedule for the enfire Project, not just the Project phasa(s) thal is checked above and the subiact of this Agreement. Rewse Fiscal Years
in table below fo refiect schedule for all phases of the Project)

| SHORT-TERM PROGRAM FY 200708 - 2013/

PROJECT PHASE |START| END 2008/09 2009/ m 201011

|J‘n5{}H[I|J|i-|MFAMJ ‘ H JFH|A|M rJAsn‘nJu |1' M|n M)

Prelim. Eng.* i 2008/09

L. Prelim. Design

2. PS&E i
3. Environ. Doc Price | 2009/10 l ]

Right-of-Way =2 2009/10| 2010/11

L. Parcel Research
L. Appraisal
1, Acquisition

2001/12] 2012/13

. Bid Davel

. Construction

. Constr. Manage.

. Detour Process

. Other (PGRE UL )

WL e | R |



Measure ‘C" Short-Range Regional Transportation Program | Project Funding Program — Exhibit C

EXHIBIT C -
PROJECT FUNDING PROGRAM

Urban Project D-4a — Willow Ave. Teague Ave. to Shepherd Ave.

- —t - o J

T -

Responsible Agency
City of Fresno/City of Clovis

Froject Limits
The project limits include 0.5 mile of added travel lane on Willow Avenue between Teague Avenue and Shepherd Avenue

Project Phase
Phase 1 - Preparation of Praject Plans and Specilications

Phase 2 - Right-of-Way Acquisition
® Phase 3 — Construction or Procurement

oo

Coritact
For inquines, you may contact Scott Mozier, P.E., City Engineer, with the City ol Fresno Public Works Dept. at (559) 621-8650,

Funding Program
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ATTACHMENT “C”

COOPERATIVE PROJECT AGREEMENT
PROJECT D4B
WILLOW AVENUE WIDENING FROM
SHEPHERD AVENUE TO BEHYMER AVENUE



i T T e T T

o

CITY OF FREEND
City Clark's Difice (Criginal)

MEASURE “C”

COOPERATIVE PROJECT AGREEMENT
Short-Term Regional Transportation Program
(Project D4B, Willow Avenue Widening from Shepherd
Avenue to Behymer Avenue)

This Cooperative Project Agreement (“Agreement”) is made and entered into
on August ' 9., 2009, by and between the City of Fresno (*Responsible Agency")
and the Fresno County Transportation Authority (“Authority”).

RECITALS

WHEREAS, Authority and Responsible Agency desire to enter into an
Agreement for funding of a transportation improvement project (‘Project’) in Fresno
County pursuant to the Measure “C" Short-Term Regional Transportation Program
Handbook (*Handbook®), and the Fresno County Measure “C" Expenditure Plan
(‘Expenditure Plan"), which was approved by the voters of Fresno County in
November 2006; and,

WHEREAS, Responsible Agency desires to receive eligible Measure “C”
Regional Transportation Program (“Measure “C™) and Regional Transportation
Mitigation Fee (‘RTMF") funding (as applicable) from the Authority for the
transportation improvement Project D4B, Willow Avenue Widening from Shepherd
Avenue to Behymer Avenue, as specified in the Handbook and consistent with the
Tier 1 list of Regional Transportation Program projects referenced in the Expenditure
Plan; and

WHEREAS, Authority is authorized to approve Project funding for payment to
Responsible Agency in accordance with this Agreement, the Handbook and the
Expenditure Plan regarding Project D4B (Willow Avenue Widening from Shepherd
Avenue to Behymer Avenue): and,

WHEREAS, Authority shall provide funding to Responsible Agency for eligible
Project costs “not to exceed” $2,858,000 of Measure “C" funding.

NOW, THEREFORE, in consideration of the mutual promises and
undertakings herein made and the mutual benefits to be derived therefrom, the parties
hereto represent, covenant and agree as follows:



AGREEMENT

SECTION |

Covenants of Responsible Agency

Responsible Agency agrees to abide by the terms and conditions of this

Agreement for the receipt of Measure “C" and RTMF funds (as applicable) and to
comply with the Expenditure Plan, Handbook, and adopted Policies and Procedures,
as well as any subsequent amendments, updates, or other applicable plans.

1.1

1.2

Project Scope, Schedule and Funding Program. The Project scope of work,
schedule and funding program, as well as any change thereto may not be
implemented or initiated until it has been approved by the Authority in
accordance with the Handbook. For purposes of this Agreement, the Project
scope, schedule and funding program is as defined and described in the
Handbook and as further described below. The Responsible Agency must
demonstrate in the funding program that the Project or Project phase is fully
funded.

1.1.1 Project Scope. See Exhibit “A”

1.1.2 Project Schedule. See Exhibit “B"

1.1.3 Project Funding Program. See Exhibit “C"

Eligible Project Costs. Notwithstanding any provisions of Section 1.1 of this
Agreement, the Authority reserves the right to consider on a case by case
basis, eligible costs incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority. Eligible Project
costs shall be equal to or less than Measure “C" and RTMF funds (as
applicable) allocated to a Project as specified in Section 1.1.3 of this
Agreement and in the Handbook. State Transportation Improvement Program
(STIP) or other funding allocations (other than Measure “C" and RTMF)
identified in the Handbook are considered “other” contributions available to the
Project. The Responsible Agency must match Measure “C" funds with other
such funds consistent with the funding program referenced in Section 1.1.3 of
this Agreement and consistent with the Handbook and Expenditure Plan.




NOTE: Expenses incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority for a currently active
project, are incurred at the risk of the Responsible Agency.

Compliance with California PUC Code 142257. Responsible Agency agrees
to the following:

1.3.1 Measure “C" funds will not be used to substitute for property tax funds,
which the Responsible Agency had previously used for regional or other
transportation purposes. It is hereby acknowledged by Responsible
Agency that such substitution of property tax funds is expressly
prohibited by California Public Utilities Code Section 142257.

1.3.2 The Responsible Agency has segregated property tax revenues from its
other general fund revenues used to support the Project so that
verification of non-substitution can be proved through audit or that the
non-substitution of funds shall apply to the Responsible Agency's entire
general fund.

1.3.3 Responsible Agency shall account for Project funds received pursuant
to Public Utilities Code Section 142257. Responsible Agency shall
maintain current records in accordance with generally accepted
accounting principles, and shall separately record expenditures for each
type of eligible purpose. Responsible Agency shall make such records
available to the Authority for inspection or audit at any time.

Compliance with Other Laws. In performance of its obligations relating to
administration and completion of the Project, Responsible Agency shall at all
times comply with all federal, state and local laws, ordinances and regulations
currently in force as well as those that are subsequently enacted, promulgated
or amended and thereby become applicable during the term of this Agreement.

Measure “C” Funds Defined. For purposes of this Agreement, eligible
Project Measure “C” and RTMF funds (as applicable) are deemed available as
of the effective date of this Agreement. Eligible Project costs shall be equal to
or less than the amount of funding available for the Project on a fiscal year
basis as specified in the Handbook and in Section 1.1.3 of this Agreement. In
no case shall the total amount of Measure “C” or RTMF funds for the Project in
the Handbook or referenced in Section 1.1.3 of this Agreement be exceeded
without written amendment to this Agreement and to the Handbook.
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1.6 Invoices. The Responsible Agency shall submit invoices to the Authority no
more frequently than monthly for activities conducted over the prior unbilled
month. These documents shall include the following specified information:

1.6.1 Monitoring Expenditures and Progress Payments. The Responsible
Agency will monitor expenditures and progress payments against the
“not to exceed” limits specified in Section 1.1.3 of this Agreement.

1.6.2 Project Progress. If Project costs have not been invoiced for a six-
month period, Responsible Agency agrees to submit a written
explanation of the absence of the Project's progress to the Authority,
along with a target billing date and a target billing amount.

1.6.3 Direct and Indirect Costs. Responsible Agency may include in the
Project invoice, direct and indirect costs of the Project. Indirect costs (as
defined by OMB Circular A-87) will be considered an eligible expense.

1.6.4 Copies of Invoices. Responsible Agency shall provide the Authority
with one (1) copy of appropriate source documentation to substantiate
Project expenses or costs.

1.6.5 Eligible Project Cost Reguest Deadline. Invoices for eligible Project
costs incurred by the Responsible Agency shall be submitted to the
Authority on the approved form. The appropriation request will specify
the use of the funding and the manner in which local matching funds
were applied. The Authority's Executive Director will review invoices for
accuracy and sufficiency in terms of compliance with the foregoing
requirements. Unsatisfactory or inadequate invoices will be returned to
the Responsible Agency for correction and resubmission. Upon receipt
of a proper invoice, eligible Measure “C" and RTMF funds (as
applicable) shall be provided to the Responsible Agency within 45 days.

1.6.6 Use of Funds. Responsible Agency shall use Measure “C" and RTMF
funds (as applicable) consistent with the Expenditure Plan, Handbook,
and Section 1.1.1 of this Agreement.

1.7 Reporting Form. Responsible Agency will indicate in the invoice form, its
intent to complete and return the Annual Reporting Form (reference Appendix
C in the Handbook) to the Authority no later than October 15" of each year. |f
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1.8

1.9

1.10

the Responsible Agency does not retum the Annual Reporting Form to the
Authority by that deadline, the Authority will withhold Measure “C" and RTMF
funds (as applicable) until such time as the form is returned by the Responsible
Agency and reviewed for correctness by the Authority.

Cost Savings and Excess Costs.

1.8.1 Cost Savings. After the Project has been accepted by the Responsible
Agency as complete, any positive difference between the total Project
cost, as approved by the Authority pursuant to Section 1.1.3 and the
total amount invoiced fo the Authority shall be considered Project cost
savings and shall be reprogrammed to other Tier 1 projects by Fresno
COG and the Authority as provided in the Handbook, as amended or
updated,

1.8.2 Excess Costs. In the event the actual total Project costs exceed the
estimate approved by the Authority, this amount will be considered an
Excess Cost.

1.8.3 Reconciliation of Excess Costs. In the event that costs to complete the
Project exceed the total amount of funds programmed, the Responsible
Agency will be fiscally responsible for the full amount of Excess Costs
associated with the Project, unless otherwise agreed by the parties
pursuant to Section 2.3 of this Agreement.

Project Management/Formation of Project Development Team (PDT). To
ensure that the Project is implemented in a timely manner and consistent with
the Handbook and Expenditure Plan, a Project Development Team (PDT) shall
be formed under the control of the Responsible Agency. The Responsibie
Agency will form, notice, conduct and administer the PDT for the Project. The
PDT formed for the Project shall include a staff member from both the
Authority and Fresno COG.

Award of Project. The Responsible Agency shall administer the Project,
including but not limited to its advertisement and award of all contracts, in
accordance with applicable legal requirements as provided above in Section
1.4 and in full conformity with the standards applied by Responsible Agency in
the administration of its own road construction projects.



1.1

1.12

1.13

Maintenance of Project Records. Responsible Agency shall maintain

complete and accurate records with respect to costs addressed in Section
1.1.3 of this Agreement. All such records shall be maintained on a generally-
accepted accounting basis and be clearly identified and readily accessible.
Responsible Agency shall provide free access to the Authority at all times to
such books and records. Responsible Agency shall maintain all work data,
documents, and proceedings of this Agreement for a period of five (5) years
from the date of final audit from the Authority.

Project Groundbreaking and Ribbon Cutting Ceremonies. Responsible
Agency shall acknowledge Measure “C” funding contribution to the Project at
the groundbreaking and ribbon cutting ceremony should the Responsible
Agency conduct such a ceremony. Groundbreaking and ribbon cutting
ceremonies are encouraged, but not required. The costs of all ceremonies will
be considered a project construction expense.

Project Signage. Responsible Agency shall provide signage at construction
sites or on equipment, as appropriate, for the projects funded partially or wholly
by Measure “C" sales tax revenue included in the Handbook so that Fresno
County Taxpayers are informed as to how funds are being used. The signage
shall be in conformance with specifications approved by and on file with the
Authority, and included in Appendix D in the Handbook.



SECTION I

Covenants of Authority

Authority agrees to provide Measure “C” and RTMF funds to the Responsible Agency
for eligible Project costs in accordance with the terms and conditions set forth herein,
and in compliance with the Expenditure Plan, the Handbook, all Measure “C" Policies
and Procedures, as well as any subsequent amendments or updates, and to other
applicable plans and programs.

2.1

2.2

Eligible Project Cost Payments. The Authority shall make payments to

Responsible Agency for actual incurred eligible Project costs as specified in
Section 1.1.3 of this Agreement and consistent with the Handbook. To receive
payments for Project work completed, the Responsible Agency shall comply
with the following procedures:

2.1.1 Ineligible Costs. The Authority reserves the right to recover payment
made to the Responsible Agency if payment made on an invoice
includes ineligible Project costs.

2.1.2 Payment Amount. The amount of Project payments to the Responsible
Agency shall be made pursuant to the Handbook and this Agreement.

2.1.3 Suspension of Payment. Payments for eligible Project costs shall be
suspended without interest when a dispute arises as to whether or not a
cost item(s) is eligible for payment.

2.1.3.1Dispute Resolution. All disputes shall be settled in accordance
with the laws of the State of California. Once a dispute has
occurred, the Authority and Responsible Agency shall attempt to
resolve the dispute informally in a mutually agreeable manner.

Right to Conduct Audit. The Authority shall have the right to conduct an
audit of all Responsible Agency's records pertaining to the Project at any time
following completion of the Project.

2.2.1 Notice of Audit. The Authority shall provide at least 30 days' advance
notice to the Responsible Agency if an audit is to be conducted.



2.3  Reconciliation of Excess Costs. Excess project costs to complete a Project
are not eligible for reimbursement. The amount of Measure “C" and RTMF
funds identified in Section 1.1.3 of this Agreement and in the Handbook are the
maximum funds available for reimbursement to the Responsible Agency and
will not be exceeded by the Responsible Agency without an approved
amendment to this Agreement. If needed for that purpose, the Responsible
Agency shall make a written request to the Authority for an amendment to this
Agreement. Any such amendment shall constitute an effective modification of
this Agreement only if signed and approved by duly authorized representatives
of both the Authority and the Responsible Agency.

SECTION Il
Mutual Covenants

The Authority is released from any liability to Responsible Agency regarding the
Authority’s administration and issuance of the Measure “C" and RTMF proceeds
except for any breach of Authority's fiduciary duty as set forth in the Expenditure Plan
and Handbook.

3.1  Effective Date and Term. This Agreement shall become effective as of the
date of its execution by the Authority and Responsible Agency and shall
remain in full force and effect through December 31, 2014, unless earlier
terminated as provided in Section 3.2 or in Section 3.4 of this Agreement.

3.2 Discharge. This Agreement shall be subject to discharge as follows:

3.2.1 Termination of Mutual Consent. This Agreement may be terminated at
any time by mutual consent of Responsible Agency and Authority. If
this Agreement is mutually terminated by the parties, Responsible
Agency will no longer receive Measure “C" or RTMF funds (as
applicable) unless a new agreement between Responsible Agency and
Authority is formed.

3.2.2 Discharge Upon Completion of Project. Except as to any rights or
obligations which survive discharge as specified herein below in
Section 3.14 (“Survival”), this Agreement shall be discharged, and the
parties shall have no further obligation to each other, upon completion
of the Project as certified by the Authority.
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3.2.3 Termination by Authority. The Authority reserves the right to terminate
the Agreement at any time by giving written notice to Responsible
Agency of such termination and specifying the effective date thereof,
provided that the effective date of termination shall be at least 10 days
after the date Authority sends written notice of termination. If this
Agreement is terminated by the Authority as provided herein,
Responsible Agency will be paid by the Authority for eligible Project
costs incurred prior to the effective date of termination of the
Agreement consistent with the funding program contained in Section
1.1.3 and in the Handbook. In that event, all finished or unfinished
documents and other materials shall, at the option of the Authority,
become its property subject to the terms and conditions of Section 1.11
of this Agreement.

3.3 Indemnity. It is mutually understood and agreed, relative to the reciprocal
indemnification of Authority and Responsible Agency:

3.3.1 Responsible Agency shall fully defend, indemnify and hold harmless
Authority, and any officer or employee of Authority, against any and all
damages, liabilities, claims and expenses, arising out of Responsible
Agency's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 895.4, Responsible Agency shall
fully defend, indemnify and hold the Authority harmless from any liability
imposed for injury as defined by Govermment Code Section 810.8
occurring by reason of anything done or omitted to be done by
Responsible Agency under this Agreement or in connection with any
work, authority, or jurisdiction delegated to Responsible Agency under
this Agreement.

3.3.2 Authority shall fully defend, indemnify and hold harmless Responsible
Agency, and any officer or employee of Responsible Agency, against
any and all damages, liabilities, claims and expenses, arising out of
Authority's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Govemment Code Section 895.4, Authority shall fully
defend, indemnify and hold the Responsible Agency harmless from any
liability imposed for injury as defined by Government Code Section
810.8 occurring by reason of anything done or omitted to be done by
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Authority under this Agreement or in connection with any work,
authority, or jurisdiction delegated to Authority under this Agreement.

3.4  Limitation. All obligations of the Authority under the terms of this Agreement
are expressly subject to the Authority's continued authorization to collect and
expend the sales tax proceeds provided by Measure “C" and RTMF funds. If
for any reason the Authority’s right to collect or expend such sales tax and
RTMF proceeds is terminated or suspended in whole or part, the Authority
shall promptly notify the Responsible Agency, and the parties shall consult on
a course of action. If, after twenty-five (25) working days, a course of action is
not agreed upon by the parties, this Agreement shall be deemed terminated by
mutual or joint consent; provided, that any future obligation to fund from the
date of the notice shall be expressly limited by and subject to (i) the lawful
ability of the Authority to expend sales tax or RTMF proceeds for the purposes
of the Agreement; and (i) the availability, taking into consideration all the
obligations of the Authority under all outstanding contracts, agreements to
other obligations of the Authority, of funds for such purposes.

3.5 Notices. Exceptas may be otherwise required by law, any notice to be given
shall be written and shall be either personally delivered, sent by facsimile
transmission or sent by first class mail, postage prepaid and addressed as
follows:

AUTHORITY: With A Copy To:

Mr, Ron Peterson, Executive Dir,
Fresno County Transportation Authority
2220 Tulare Street, Suite 411

Fresno, CA 93721

Ph: (559) 453-5023 Fax: (559) 488-3303

RESPONSIBLE AGENCY:

Mr. Patrick Wiemiller, Public Works Director
City of Fresno, Public Works Department
2600 Fresno Street, 4" Floor

Ph: (559) 621-8650 Fax: (559) 488-1045
FAX Number

3.5.1 Notice personally delivered is effective when delivered. Notice sent by
facsimile transmission is deemed to be received upon successful
transmission. Notice sent by first class mail shall be deemed received
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3.6

3.7

3.8

3.9

3.10

3.1

3.12

on the fifth day after the date of mailing. Either party may change the
above address by giving written notice pursuant to this paragraph.

Additional Acts and Documents. Each party agrees to do all such things
and take all actions, and to make, execute and deliver such other documents
and instruments, as shall be reasonably requested to carry out the provisions,
intent and purpose of the Agreement.

Integration. This Agreement represents the entire Agreement of the parties
with respect to the subject matter hereof. NO representations, warranties,
inducements or oral agreements have been made by any of the parties except
as expressly set forth herein, or in other contemporaneous written agreements.

Amendment. This Agreement may not be changed, modified, or rescinded
except in writing, signed by all parties hereto, and any attempt at oral
modification of this Agreement shall be void and of no effect.

Independent Agency. Responsible Agency renders services under this
Agreement as an independent agency under the Agreement. None of the
Responsible Agency's agents or employees shall be agents or employees of
the Authority and none of the Authority's agents or employees shall be agents
or employees of Responsible Agency.

Assignment.  The Agreement may not be assigned, transferred,
hypothecated, or pledged by any party without the express written consent of
all parties hereto.

Binding on Successors. This Agreement shall be binding upon each of the
parties and their respective successor(s), assignee(s) or transferee(s).
Provided however that this provision shall not be construed as an authorization
to assign, transfer, hypothecate or pledge this Agreement, other than as
provided in the immediately preceding Section 3.10 of this Agreement.

Severability. Should any part of this Agreement be determined to be
unenforceable, invalid, or beyond the authority of either party to enter into or
carry out, such determination shall not affect the validity of the remainder of
this Agreement, which shall continue in full force and effect; provided that, the
remainder of this Agreement can, absent the excised portion, be reasonably
interpreted to give effect to the intentions of the parties.

11



3.13 Counterparts. This Agreement may be executed in one or more counterparts
and shall become effective when one or more counterparts have been signed
by all of the parties; each counterpart shall be deemed an original but all
counterparts shall constitute a single document.

3.14 Survival. The following provisions in this Agreement shall survive discharge:

3.15

3.16

3.17

3.18

3.19

3.20

3.14.1 Responsible Agency. As to Responsible Agency, the following
sections of this Agreement shall survive discharge: Section 1.6
(“Invoices”) and Section 1.9 (“Project Management/Formation of

Project Development Team”),

3.14.2  Authority. As to Authority, the following sections of this Agreement
shall survive discharge: Section 2.2 (“Right to Conduct Audit™).

Time. Time is and shall be of the essence of this Agreement and each and all
of its provisions in which performance is a factor.

Remedies Cumulative. No remedy or election of remedies provided for in this
Agreement shall be deemed exclusive, but shall be cumulative with all other
remedies at law or in equity. Each remedy shall be construed to give the
fullest effect allowed by law.

Applicable Law. This Agreement shall be governed by, and construed and
enforced in accordance with the laws of the State of California. The parties
agree that this contract is made in and shall be performed in Fresno County,
California.

Captions. The captions in this Agreement are for convenience only and are
not intended to and shall not in any way limit or amplify the provisions of this
Agreement and shall not affect the construction or interpretation of any of its
provisions.

No Continuing Waiver. The waiver by any party of any breach of any of the

provisions of this Agreement shall not constitute a continuing waiver or a
waiver of any subsequent breach of the same, or of any other provision of this
Agreement.

No Rights in Third Parties. Nothing in this Agreement, express or implied, is
intended to confer any rights or remedies under or by reason of this Agreement

12



3.21

3.22

3.23

3.24

3.25

on any third party, nor is anything in this Agreement intended to relieve or
discharge the obligation or liability of any third party to any party to this
Agreement, nor shall any provision of this Agreement give any third party any
right of subrogation or action over or against any party to this Agreement.

Responsible Agency Legal Proceedings. The Responsible Agency shall
inform the Authority of all pending legal proceedings associated with the
Project to which Responsible Agency is a party, and allow Authority to
participate in such proceedings to the extent legally authorized.

Attorney’s Fees and Costs. Authority and Responsible Agency will bear their
own respective costs, including attorney's fees, in connection with any legal
proceedings related to the interpretation or enforcement of this Agreement or
any of the terms and conditions hereof.

Exhibits and Recitals. The Recitals and Exhibits to this Agreement are fully
incorporated into and are integral parts of this Agreement.

Signator's Warranty. Each signatory to this Agreement warrants to the other
party that he or she is fully authorized and competent to execute this
Agreement in the capacity indicated by his or her signature, and each party
agrees to be bound by this Agreement as of the day and year first mentioned
above upon the execution of this Agreement by each party's authorized
representatives.

Force Majuere. Any party shall be excused from performing its obligations
under this Agreement during the time and to the extent that it is prevented from
performing by an unforeseeable cause beyond its control, including but not
limited to: any incidence of fire, flood; acts of God; commandeering of material,
products, plants or facilities by federal, state or local government; national fuel
shortage; or a material act or omission by any party; when satisfactory
evidence of such cause is presented to that other party, and provided further
such nonperformance is unforeseeable, beyond the control and is not due to
the fault or negligence of the party not performing.



IN WITNESS WHEREOF, the undersigned parties have executed this Agreement on
the day and year first written above.

FRESNO COUNTY TRANSPORTATION AUTHORITY

7 ' ATTEST
By ?44-1—4 7 By Qj@ﬁ

[ ighature) (Signature)
Name rL [ j Name EQQ '?g_j:g_ﬂ oM
(Typed) (Typed)
Tille Chair of the Authority Title Executive Director
APPROVED AS TO LEGAL FO APPROVED AS TO ACCOUNTING
KEVIN BRIGGS, INTI?Mf TY FORM: y
CoUNS Vd :
5_// f.a"ﬁr_f’ By A Z{,;_, & gy,
L Signature) | = (Signature)
Name Name U Nda @ row
(MICHAEL E ROWE) (VICKI CROW)
Title Senior Deputy County Counsel Title Auditor-Controller/Treasurer-Tax
Collector
City of Fresno
(Signature} " (Signature)
Name Name _.)};nmh'r.r Mot los
(PATRICK N. WIEMILLER) {REBECCA E. KLISCH)

litle Public Works Director Title Citv Clerk , Ly 'Il.i'i I'i

APPROVED AS TO FORM
JAMES SANCHEZ. City Attorney

BY: $~08-09

De puh éo-i le

Ry DT830 fpupi 1 4




Measure "C" Short-Range Regional Transportation Program | Project Scope — Exhibit A

EXHIBIT A -PROJECT SCOPE

e Urban Project D4B — Willow Avenue Widening,
% Shepherd Avenue to Behymer Avenue
e =

Responsible Agency
City of Fresno

Project Limits
The project limits include 1 mile of added travel lane on Willow Ave. between Shepherd Ave, and Behymer Ave.

Project Phase

& Phase 1 - Preliminary Engineering [Includes Prefiminary Design/Engineering (PS&E) and Environmental]
O Phase 2 - Right-of-Way Acquisition

& Phase 3 - Construction (includes Project Construction & Consiruction Management)

Project Phase(s) Scope

The ultimate project will widen the south bound side of Willow Ave. from two lanes to three lanes with eonstruction of median istands, curb
and gutter, and streeflights. Phase 1 includes preparation of the environmental document to comply with CEQA requirements, Mo fedaral
funds are involved with Ihis project; therefore NEPA processing is not required. Phase 1 also involves fhe preparation of contraction
construction documents including engineer's estimates for construction. Phase 2 is nol applicable 1o this project because there is no right-
of-way acquisition Phase 3 involves construction of the Project, the associate traffic control operalions, and Construction Management
activities associated with the Project.

Compiete Project Scope

Phase 1 has been Initiated and is currently in the 95% design phase. Phase 1 involves development of an Initial Study and a Mitigated
Negative Declaration far the CEQA requirements and the preparation of PS&E. Phase 2 is nol included with this project. Phase 3 will be
initiated after completion of Phase 1 and the relocation of existing utilities by PGAE. Phase 3 involves construction of the Project, the
associate traffic control operations and construction management activities.

Project Purpose
The purpose of this project is to provide for improved mobility by increasing capacity along Willow Avenue between Shepherd Ave. and
Behymer Ava

Transportation Benefit
The project is expected lo improve air quality, reduce traffic congestion thereby improving travel ime, and motorist and pedestrian safety,

Implications of Not Doing the Project

It was determined in various traffic studies that the existing number of travel lanes along Willow Avenue will not be sufficient to
accommodate the traffic demands in the Year 2025. The 2007 Reglonal Transportation Plan madeled Willow Ave. without the project and
projected the Level of Service (LOS) to be a LOS "F" and with the project to be a LOS 8"

Community Engagement
The project limits are within a moderately populated residential and commercial area. Residents and property owners will be kept informed
of the Project’s status and schedule through Project newsletters, the City's website and local megia,

Construction Staging
Construction phasing may be implemented due to the potential impacts on adjacent residences, businesses, schools, which use this street
lo access their property.

Detours
During construction of this Project, detours may be utilized temporarily to reroute traffic. Access to residences, businesses, and schools
adjacent to Willow Avenue will be provided and maintained throughout construction,

Current Status
Phase 1 has been initiated and s currently into the 85% design phase. There is no Phase 2 work in this project. Phase 3 will be Initiated
after completion of Phase 1 and relocation of existing utilities by PG&E.

Contact
For inquiries, you may conlact Scolt Mozier, P.E , City Engineer, with the City of Fresno Public Works Dept. at (559) 621-8650.



Measure “C* Shorl-Range Regional Transportation Program | Project Schedule — Exhibit B

EXHIBIT B -PROJECT SCHEDULE

Urban Project D4B — Willow Avenue Widening,
Shepherd Avenue to Behymer Avenue

R bt b —t——+

FEEING CUUNTY TILLMRS0W TR AL s

—

Responsible Agency
City of Fresno

Project Limits
The project limits include 1 mile of added ravel lane on Willow Ave. between Shepherd Ave, and Behymer Ave.

Project Phase

(&) Phase 1 - Preliminary Engineering [includes Prefiminary Design/Engineering (PS&E) and Environmenial]
O Phase 2 - Righl-of-Way Acquisition

B Phase 3 - Construction (Includes Profect Construction & Construction Manasgement)

Contact
For inquiries, you may conlact Scott Mozier, P.E,, City Engineer, with the City of Fresno Public Works Dept. at (558) 621-8650.

Project Schedule
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Measure "C" Short-Range Regional Transportation Program | Project Funding Program — Exhibit C

1EA EXHIBIT C -PROJECT FUNDING PROGRAM

S Urban Project D4B — Willow Avenue Widening,
% Shepherd Avenue to Behymer Avenu

e

Responsible Agency
City of Fresno

Project Limits
The project limits include 1 mile of added travel |ane on Willow Ave. betwean Shepherd Ave. and Behyvmer Ave

Project Phase

(] Phase 1 - Preliminary Engineering [Includes Preliminary Design/Engineering {PS&E) and Environmental]
O] Phase 2 - Right-of-Way Acquisition
& Phase 3 - Construction (Includes Project Construction & Construction Management)

Contact
For inguiries, you may contact Scott Mozier, P.E., City Engineer, with the City of Fresno Public Waorks Dept. at (550} 621-8650.

Funding Program (8 /n millions)
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ATTACHMENT “D”

COOPERATIVE PROJECT AGREEMENT
PROJECT K6 (URBAN)
HERNDON AVENUE VALENTINE AVENUE TO MARKS AVENUE



MEASURE “C”

COOPERATIVE PROJECT AGREEMENT
Short-Term Regional Transportation Program
(Project K6 Urban, Herndon Avenue Valentine Avenue
to Marks Avenue)

This Cooperative Project Agreement (“Agreement’) is made and entered into
on August (9, 2009, by and between the City of Fresno (‘Responsible Agency’)
and the Fresno County Transportation Authority (“Authority”).

RECITALS

WHEREAS, Authority and Responsible Agency desire to enter into an
Agreement for funding of a transportation improvement project (“Project”) in Fresno
County pursuant to the Measure “C" Short-Term Regional Transportation Program
Handbook (‘Handbook®), and the Fresno County Measure “C" Expenditure Plan
(‘Expenditure Plan”), which was approved by the voters of Fresno County in
November 2006; and,

WHEREAS, Responsible Agency desires to receive eligible Measure “C"
Regional Transportation Program (‘Measure “C™) and Regional Transportation
Mitigation Fee (‘RTMF") funding (as applicable) from the Authority for the
transportation improvement Project K6, Hemdon Avenue Widening Valentine Avenue
to Marks Avenue, as specified in the Handbook and consistent with the Tier 1 list of
Regional Transportation Program projects referenced in the Expenditure Plan; and

WHEREAS, Authority is authorized to approve Project funding for payment to
Responsible Agency in accordance with this Agreement, the Handbook and the
Expenditure Plan regarding Project K6 (Herndon Avenue Valentine Avenue to Marks
Avenue); and,

WHEREAS, Authority shall provide funding to Responsible Agency for eligible
Project costs “not to exceed” $807,000 of Measure “C” funding.

NOW, THEREFORE, in consideration of the mutual promises and
undertakings herein made and the mutual benefits to be derived therefrom, the parties
hereto represent, covenant and agree as follows:



AGREEMENT

SECTION |

Covenants of Responsible Agency

Responsible Agency agrees to abide by the terms and conditions of this

Agreement for the receipt of Measure “C" and RTMF funds (as applicable) and to
comply with the Expenditure Plan, Handbook, and adopted Policies and Procedures,
as well as any subsequent amendments, updates, or other applicable plans.

1.1

1.2

Project Scope, Schedule and Funding Program. The Project scope of work,
schedule and funding program, as well as any change thereto may not be
implemented or initiated until it has been approved by the Authority In
accordance with the Handbook. For purposes of this Agreement, the Project
scope, schedule and funding program is as defined and described in the
Handbook and as further described below. The Responsible Agency must
demonstrate in the funding program that the Project or Project phase is fully
funded.

1.1.1 Project Scope. See Exhibit A"

1.1.2 Project Schedule. See Exhibit “B"

1.1.3 Project Funding Program. See Exhibit “C"

Eligible Project Costs. Notwithstanding any provisions of Section 1.1 of this
Agreement, the Authority reserves the right to consider on a case by case
basis, eligible costs incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority. Eligible Project
costs shall be equal to or less than Measure 'C" and RTMF funds (as
applicable) allocated to a Project as specified in Section 1.1.3 of this
Agreement and in the Handbook. State Transportation Improvement Program
(STIP) or other funding allocations (other than Measure ‘C" and RTMF)
identified in the Handbook are considered “other" contributions available to the
Project. The Responsible Agency must match Measure “C" funds with other
such funds consistent with the funding program referenced in Section 1.1.3 of
this Agreement and consistent with the Handbook and Expenditure Plan,




1.3

1.4

1.5

NOTE: Expenses incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority for a currently active
project, are incurred at the risk of the Responsible Agency.

Compliance with California PUC Code 142257. Responsible Agency agrees

to the following:

1.3.1 Measure “C" funds will not be used to substitute for property tax funds,
which the Responsible Agency had previously used for regional or other
transportation purposes. It is hereby acknowledged by Responsible
Agency that such substitution of property tax funds is expressly
prohibited by California Public Utilities Code Section 142257,

1.3.2 The Responsible Agency has segregated property tax revenues from its
other general fund revenues used to support the Project so that
verification of non-substitution can be proved through audit or that the
non-substitution of funds shall apply to the Responsible Agency's entire
general fund.

1.3.3 Responsible Agency shall account for Project funds received pursuant
to Public Utilities Code Section 142257. Responsible Agency shall
maintain current records in accordance with generally accepted
accounting principles, and shall separately record expenditures for each
type of eligible purpose. Responsible Agency shall make such records
available to the Authority for inspection or audit at any time.

Compliance with Other Laws. In performance of its obligations relating to
administration and completion of the Project, Responsible Agency shall at all
times comply with all federal, state and local laws, ordinances and regulations
currently in force as well as those that are subsequently enacted, promulgated
or amended and thereby become applicable during the term of this Agreement.

Measure “C"” Funds Defined. For purposes of this Agreement, eligible
Project Measure “C" and RTMF funds (as applicable) are deemed available as
of the effective date of this Agreement. Eligible Project costs shall be equal to
or less than the amount of funding available for the Project on a fiscal year
basis as specified in the Handbook and in Section 1.1.3 of this Agreement. In
no case shall the total amount of Measure “C" or RTMF funds for the Project in
the Handbook or referenced in Section 1.1.3 of this Agreement be exceeded
without written amendment to this Agreement and to the Handbook.




1.6

17

Invoices. The Responsible Agency shall submit invoices to the Authority no
more frequently than monthly for activities conducted over the prior unbilled
month. These documents shall include the following specified information:

1.6.1

1.6.2

1.6.3

164

1.6.5

1.6.6

Monitoring Expenditures and Progress Payments. The Responsible
Agency will monitor expenditures and progress payments against the
‘not to exceed" limits specified in Section 1.1.3 of this Agreement.

Project Progress. If Project costs have not been invoiced for a six-
month period, Responsible Agency agrees to submit a written
explanation of the absence of the Project's progress to the Authority,
along with a target billing date and a target billing amount.

Direct and Indirect Costs. Responsible Agency may include in the
Project invoice, direct and indirect costs of the Project. Indirect costs (as
defined by OMB Circular A-87) will be considered an eligible expense.

Copies of Invoices. Responsible Agency shall provide the Authority
with one (1) copy of appropriate source documentation to substantiate
Project expenses or costs.

Eligible Project Cost Request Deadline. Invoices for eligible Project
costs incurred by the Responsible Agency shall be submitted to the
Authority on the approved form. The appropriation request will specify
the use of the funding and the manner in which local matching funds
were applied. The Authority's Executive Director will review invoices for
accuracy and sufficiency in terms of compliance with the foregoing
requirements. Unsatisfactory or inadequate invoices will be returned to
the Responsible Agency for correction and resubmission. Upon receipt
of a proper invoice, eligible Measure “C" and RTMF funds (as
applicable) shall be provided to the Responsible Agency within 45 days.

Use of Funds. Responsible Agency shall use Measure “C" and RTMF
funds (as applicable) consistent with the Expenditure Plan, Handbook,
and Section 1.1.1 of this Agreement.

Reporting Form. Responsible Agency will indicate in the invoice form, its

intent to complete and return the Annual Reporting Form (reference Appendix
C in the Handbook) to the Authority no later than October 15t of each year, If

S0 ire

4




1.8

1.9

1.10

the Responsible Agency does not return the Annual Reporting Form to the
Authority by that deadline, the Authority will withhold Measure “C" and RTMF
funds (as applicable) until such time as the form is returned by the Responsible
Agency and reviewed for correctness by the Authority.

Cost Savings and Excess Costs,

1.8.1 Cost Savings. After the Project has been accepted by the Responsible
Agency as complete, any positive difference between the total Project
cost, as approved by the Authority pursuant to Section 1.1.3 and the
total amount invoiced to the Authority shall be considered Project cost
savings and shall be reprogrammed to other Tier 1 projects by Fresno
COG and the Authority as provided in the Handbook, as amended or
updated.

1.8.2 Excess Costs. In the event the actual total Project costs exceed the
estimate approved by the Authority, this amount will be considered an
Excess Cost.

1.8.3 Reconciliation of Excess Costs. In the event that costs to complete the
Project exceed the total amount of funds programmed, the Responsible
Agency will be fiscally responsible for the full amount of Excess Costs
associated with the Project, unless otherwise agreed by the parties
pursuant to Section 2.3 of this Agreement.

Project Management/Formation of Project Development Team (PDT). To
ensure that the Project is implemented in a timely manner and consistent with
the Handbook and Expenditure Plan, a Project Development Team (PDT) shall
be formed under the control of the Responsible Agency. The Responsible
Agency will form, notice, conduct and administer the PDT for the Project. The
PDT formed for the Project shall include a staff member from both the
Authority and Fresno COG.

Award of Project. The Responsible Agency shall administer the Project,
including but not limited to its advertisement and award of all contracts, in
accordance with applicable legal requirements as provided above in Section
1.4 and in full conformity with the standards applied by Responsible Agency in
the administration of its own road construction projects.




1.11
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1.13

Maintenance of Project Records. Responsible Agency shall maintain
complete and accurate records with respect to costs addressed in Section
1.1.3 of this Agreement. All such records shall be maintained on a generally-
accepted accounting basis and be clearly identified and readily accessible.
Responsible Agency shall provide free access to the Authority at all times to
such books and records. Responsible Agency shall maintain all work data,
documents, and proceedings of this Agreement for a period of five (5) years
from the date of final audit from the Authority.

Project Groundbreaking and Ribbon Cutting Ceremonies. Responsible

Agency shall acknowledge Measure “C" funding contribution to the Project at
the groundbreaking and ribbon cutting ceremony should the Responsible
Agency conduct such a ceremony. Groundbreaking and ribbon cutting
ceremonies are encouraged, but not required. The costs of all ceremonies will
be considered a project construction expense.

Project Signage. Responsible Agency shall provide signage at construction
sites or on equipment, as appropriate, for the projects funded partially or wholly
by Measure “C" sales tax revenue included in the Handbook so that Fresno
County Taxpayers are informed as to how funds are being used. The signage
shall be in conformance with specifications approved by and on file with the
Authority, and included in Appendix D in the Handbook.




SECTION I

Covenants of Authority

Authority agrees to provide Measure “C” and RTMF funds to the Responsible Agency
for eligible Project costs in accordance with the terms and conditions set forth herein,
and in compliance with the Expenditure Plan, the Handbook, all Measure “C" Policies
and Procedures, as well as any subsequent amendments or updates, and to other
applicable plans and programs.

2.1

2.2

Eligible Project Cost Payments. The Authority shall make payments to
Responsible Agency for actual incurred eligible Project costs as specified in
Section 1.1.3 of this Agreement and consistent with the Handbook. To receive
payments for Project work completed, the Responsible Agency shall comply
with the following procedures:

2.1.1 Ineligible Costs. The Authority reserves the right to recover payment
made to the Responsible Agency if payment made on an invoice
includes ineligible Project costs.

2.1.2 Payment Amount. The amount of Project payments to the Responsible
Agency shall be made pursuant to the Handbook and this Agreement.

2.1.3 Suspension of Payment. Payments for eligible Project costs shall be
suspended without interest when a dispute arises as to whether or not a
cost item(s) is eligible for payment.

2.1.3.1Dispute Resolution. All disputes shall be settled in accordance
with the laws of the State of California. Once a dispute has
occurred, the Authority and Responsible Agency shall attempt to
resolve the dispute informally in a mutually agreeable manner.

Right to Conduct Audit. The Authority shall have the right to conduct an
audit of all Responsible Agency's records pertaining to the Project at any time
following completion of the Project.

2.2.1 Notice of Audit. The Authority shall provide at least 30 days' advance
notice to the Responsible Agency if an audit is to be conducted.
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Reconciliation of Excess Costs. Excess project costs to complete a Project
are not eligible for reimbursement. The amount of Measure “C" and RTMF
funds identified in Section 1.1.3 of this Agreement and in the Handbook are the
maximum funds available for reimbursement to the Responsible Agency and
will not be exceeded by the Responsible Agency without an approved
amendment to this Agreement. If needed for that purpose, the Responsible
Agency shall make a written request to the Authority for an amendment to this
Agreement. Any such amendment shall constitute an effective modification of
this Agreement only if signed and approved by duly authorized representatives
of both the Authority and the Responsible Agency.

SECTION il

Mutual Covenants

The Authority is released from any liability to Responsible Agency regarding the
Authority's administration and issuance of the Measure “C" and RTMF proceeds
except for any breach of Authority's fiduciary duty as set forth in the Expenditure Plan
and Handbook.

31

3.2

Effective Date and Term. This Agreement shall become effective as of the
date of its execution by the Authority and Responsible Agency and shall
remain in full force and effect through December 31, 2014, unless earlier
terminated as provided in Section 3.2 or in Section 3.4 of this Agreement.

Discharge. This Agreement shall be subject to discharge as follows:

3.2.1 Termination of Mutual Consent. This Agreement may be terminated at
any time by mutual consent of Responsible Agency and Authority. If
this Agreement is mutually terminated by the parties, Responsible
Agency will no longer receive Measure “C" or RTMF funds (as
applicable) unless a new agreement between Responsible Agency and
Authority is formed.

322 Discharge Upon Completion of Project. Except as to any rights or
obligations which survive discharge as specified herein below in
Section 3.14 (“Survival"), this Agreement shall be discharged, and the
parties shall have no further obligation to each other, upon completion
of the Project as certified by the Authority.




3.23 Termination by Authority. The Authority reserves the right to terminate

the Agreement at any time by giving written notice to Responsible
Agency of such termination and specifying the effective date thereof,
provided that the effective date of termination shall be at least 10 days
after the date Authority sends written notice of termination. If this
Agreement is terminated by the Authority as provided herein,
Responsible Agency will be paid by the Authority for eligible Project
costs incurred prior to the effective date of termination of the
Agreement consistent with the funding program contained in Section
1.1.3 and in the Handbook. In that event, all finished or unfinished
documents and other materials shall, at the option of the Authority,
become its property subject to the terms and conditions of Section 1.11
of this Agreement.

3.3  Indemnity. It is mutually understood and agreed, relative to the reciprocal
indemnification of Authority and Responsible Agency:

3.3.1

3.3:2

Ry Del={T5 15 rdimy

Responsible Agency shall fully defend, indemnify and hold harmless
Authority, and any officer or employee of Authority, against any and all
damages, liabilities, claims and expenses, arising out of Responsible
Agency's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 895.4, Responsible Agency shall
fully defend, indemnify and hold the Authority harmless from any liability
imposed for injury as defined by Government Code Section 810.8
occurring by reason of anything done or omitted to be done by
Responsible Agency under this Agreement or in connection with any
work, authority, or jurisdiction delegated to Responsible Agency under
this Agreement.

Authority shall fully defend, indemnify and hold harmless Responsible
Agency, and any officer or employee of Responsible Agency, against
any and all damages, liabilities, claims and expenses, arising out of
Authority's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 895.4, Authority shall fully
defend, indemnify and hold the Responsible Agency harmless from any
liability imposed for injury as defined by Government Code Section
810.8 occurring by reason of anything done or omitted to be done by
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3.5

Authority under this Agreement or in connection with any work,
authority, or jurisdiction delegated to Authority under this Agreement.

Limitation. All obligations of the Authority under the terms of this Agreement
are expressly subject to the Authority's continued authorization to collect and
expend the sales tax proceeds provided by Measure “C" and RTMF funds, If
for any reason the Authority's right to collect or expend such sales tax and
RTMF proceeds is terminated or suspended in whole or part, the Authority
shall promptly notify the Responsible Agency, and the parties shall consult on
a course of action. If, after twenty-five (25) working days, a course of action is
not agreed upon by the parties, this Agreement shall be deemed terminated by
mutual or joint consent; provided, that any future obligation to fund from the
date of the notice shall be expressly limited by and subject to (i) the lawful
ability of the Authority to expend sales tax or RTMF proceeds for the purposes
of the Agreement; and (ii) the availability, taking into consideration all the
obligations of the Authority under all outstanding contracts, agreements to
other obligations of the Authority, of funds for such purposes.

Notices. Except as may be otherwise required by law, any notice to be given
shall be written and shall be either personally delivered, sent by facsimile
transmission or sent by first class mail, postage prepaid and addressed as
follows:

AUTHORITY: With A Copy To:

Mr. Ron Peterson, Executive Dir

Fresno County Transportation Authority
2220 Tulare Street, Suite 411

Fresno, CA 93721

Ph: {558) 453-5023 Fax: (559) 488-3303

RESPONSIBLE AGENCY:

Mr. Patrick Wiemiller, Public Works Director
City of Fresno, Public Works Department
2600 Fresno Street, 4™ Floor

Ph: (559) 621-8650 Fax: (559) 488-1045
FAX Number

3.5.1 Notice personally delivered is effective when delivered. Notice sent by
facsimile transmission is deemed to be received upon successful
transmission. Notice sent by first class mail shall be deemed received
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3.6

3.7

3.8

3.9

3.10

3.1

3.12

on the fifth day after the date of mailing. Either party may change the
above address by giving written notice pursuant to this paragraph.

Additional Acts and Documents. Each party agrees to do all such things
and take all actions, and to make, execute and deliver such other documents
and instruments, as shall be reasonably requested to carry out the provisions,
intent and purpose of the Agreement.

Integration. This Agreement represents the entire Agreement of the parties
with respect to the subject matter hereof. NO representations, warranties,
inducements or oral agreements have been made by any of the parties except
as expressly set forth herein, or in other contemporaneous written agreements.

Amendment. This Agreement may not be changed, modified, or rescinded
except in writing, signed by all parties hereto, and any attempt at oral
modification of this Agreement shall be void and of no effect.

Independent Agency. Responsible Agency renders services under this
Agreement as an independent agency under the Agreement. None of the
Responsible Agency's agents or employees shall be agents or employees of
the Authority and none of the Authority's agents or employees shall be agents
or employees of Responsible Agency.

Assignment.  The Agreement may not be assigned, transferred,
hypothecated, or pledged by any party without the express written consent of
all parties hereto.

Binding on Successors. This Agreement shall be binding upon each of the
parties and their respective successor(s), assignee(s) or transferee(s).
Provided however that this provision shall not be construed as an authorization
to assign, transfer, hypothecate or pledge this Agreement, other than as
provided in the immediately preceding Section 3.10 of this Agreement.

Severability. Should any part of this Agreement be determined to be
unenforceable, invalid, or beyond the authority of either party to enter into or
carry out, such determination shall not affect the validity of the remainder of
this Agreement, which shall continue in full force and effect; provided that, the
remainder of this Agreement can, absent the excised portion, be reasonably
interpreted to give effect to the intentions of the parties.




3.13 Counterparts. This Agreement may be executed in one or more counterparts

and shall become effective when one or more counterparts have been signed
by all of the parties; each counterpart shall be deemed an original but all
counterparts shall constitute a single document.

3.14 Survival. The following provisions in this Agreement shall survive discharge:

3.15

3.16

347

3.18

3.19

3.20

314.1 Responsible Agency. As to Responsible Agency, the following
sections of this Agreement shall survive discharge: Section 1.6
(“Invoices”) and Section 1.9 (*Project Management/Formation of
Project Development Team"),

3.14.2  Authority. As to Authority, the following sections of this Agreement
shall survive discharge: Section 2.2 (*Right to Conduct Audit").

Time. Time is and shall be of the essence of this Agreement and each and all
of its provisions in which performance is a factor.

Remedies Cumulative. No remedy or election of remedies provided for in this
Agreement shall be deemed exclusive, but shall be cumulative with all other
remedies at law or in equity. Each remedy shall be construed to give the
fullest effect allowed by law.

Applicable Law. This Agreement shall be governed by, and construed and
enforced in accordance with the laws of the State of California. The parties
agree that this contract is made in and shall be performed in Fresno County,
California.

Captions. The captions in this Agreement are for convenience only and are
not intended to and shall not in any way limit ar amplify the provisions of this
Agreement and shall not affect the construction or interpretation of any of its
provisions,

No Continuing Waiver. The waiver by any party of any breach of any of the
provisions of this Agreement shall not constitute a continuing waiver or a
waiver of any subsequent breach of the same, or of any other provision of this
Agreement,

No Rights in Third Parties. Nothing in this Agreement, express or implied, is
intended to confer any rights or remedies under or by reason of this Agreement
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3.21

3.22

3.23

3.24

3.25

on any third party, nor is anything in this Agreement intended to relieve or
discharge the obligation or liability of any third party to any party to this
Agreement, nor shall any provision of this Agreement give any third party any
right of subrogation or action over or against any party to this Agreement.

Responsible Agency Legal Proceedings. The Responsible Agency shall
inform the Authority of all pending legal proceedings associated with the
Project to which Responsible Agency is a party, and allow Authority to
participate in such proceedings to the extent legally authorized.

Attorney’s Fees and Costs. Authority and Responsible Agency will bear their
own respective costs, including attorney's fees, in connection with any legal
proceedings related to the interpretation or enforcement of this Agreement or
any of the terms and conditions hereof.

Exhibits and Recitals. The Recitals and Exhibits to this Agreement are fully

Incorporated into and are integral parts of this Agreement.

Signator’s Warranty. Each signatory to this Agreement warrants to the other
party that he or she is fully authorized and competent to execute this
Agreement in the capacity indicated by his or her signature, and each party
agrees to be bound by this Agreement as of the day and year first mentioned
above upon the execution of this Agreement by each party's authorized
representatives.

Force Majuere. Any party shall be excused from performing its obligations
under this Agreement during the time and to the extent that it is prevented from
performing by an unforeseeable cause beyond its control, including but not
limited to: any incidence of fire, flood; acts of God; commandeering of material,
products, plants or facilities by federal, state or local government; national fuel
shortage; or a material act or omission by any party, when satisfactory
evidence of such cause is presented to that other party, and provided further
such nonperformance is unforeseeable, beyond the control and is not due to
the fault or negligence of the party not performing.
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IN WITNESS WHEREOF, the undersigned parties have executed this Agreement on
the day and year first written above.

FRESNO COUNTY TRANSPORTATION AUTHORITY

ATTEST | |
By % By \
/' (Signalure)
Name Harr ‘-{ Ao beﬂ}rb Name ’Qtrx Pe_ Ye ~oN
(Typed) (Typed)
Title Chair of the Authority Title Executive Director

APPROVED AS TO LEGAL FO APPROVED AS TO ACCOUNTING
KEVIN BRIGG?’ i /C FORM: _
COUNSEL L . C(
/ 2 \ By "'( .df'c.. 228
|gnatqﬂe]| ) (Signature)
Name Name u‘lﬁ" ki C Vou)
(MICHAEL E ROWE) (VICKI CROW)

Title Senior Deputy County Counsel

Title Auditor-Controller/Treasurer-Tax
Collector

City of Fresno

By “/M—’ —L"IJ* ( 1 n-ﬁlfi.f{_/— l_]{‘r;]u-bj
(Signature) 4 (Signature)

Name Name Biﬁ'u erc:r F"lw{h«-g

(PATRICK N. WIEMILLER)

Title Public Works Dircctor

APPROVED AS TO FORM
JAMES SANCHEZ, City Attorney

BY: E 5,809
Deputyﬁw‘{et

Pare S-LH 00 puiimil

(REBECCA E. KLISCH)

Title City Clerk . 1% gl
T | }
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Measure "C" Short-Range Regional Transporiation Program | Project Scope - Exhibit A

EXHIBIT A - PROJECT SCOPE
— ol

Urban Project K6 — Herndon Ave. Widening,
Valentine Ave. to Marks Ave.

Responsible Agency

City of Fresna

R i e e e o TN SN SRS S W TSY TN N S N T TN T T TR R S TR TR T T S U N T R Y -
| SR E e R G e R, e e () [ e [ | LI A L B e T B B TR e e e e e e e

Projecl Limiis
The project limits include 1700 . of added travel lanes on Herndan Ave. between Valentine Ave, and Marks Ave.

Project Phase

] Phase 1 - Preliminary Engineering [Includes Prafiminary Design/Enginesnng (PS&E) and Environmental]
[0 Phase 2 - Right-of-Way Acquisition

B Phase 3 - Construction (Includes Profect Construction & Construction Management)

Froject Phase(s) Scope

The ullimate project will widen Hemdon Ave from four kanes to six lanes with madian landscaping, protected-left-tum-lanes, curb and
guiter, Mult-use Trail, streetlights, and modifications of existing traffic signal facilities. Phass 1 includes praparation of the environmental
decument to comply with CECQA and NEPA requirements and the preparation of construction documents intluding enginear's asiimates for
construction. Phase 2 involves (he appraisal, acquisition processing and purchase of property for stresl right-of-way purposes involving 4
parcels, of which none are full-lake acquisitions. Phase 3 involves construction of the Project, iraffic confrol operations, and Construction
Management activifies associated with the Project.

Complete Project Scope

Phase 1 involves development of an Inifial Study and a Mitigated Negative Declaration to satisfy the CEQA requirements and the
development of a Preliminary Environmental Study and a Programmatic Categornical Exclusion 1o salisfy the NEPA requirsments and the
preparation of PSAE. Phase 1 s currently in the 60% design phase.  Phase 2 includes the processing and acquisition of ROW from 4
parcels along Herndon Ave. between Valerfine Ave. and Marks Ave. Phase 3 will be iniliated after completion of Phase 2 and relocation
of existing utilifes by PG&E. Phase 3 involves construction of the Project, the associate traffic control operations and construction
management acliviies

Project Purpose
The purpose of this project is to provide for improved mobility by increasing capacity along Herndon Avenue between Valentine Ave. and
Marks Ave.

Transportation Benefit
The project is expected to mprove air qualty, reduce fraffic congestion thereby Improving trave! time, and motorist and pedestrian safety

Implications of Not Doing the Project

It was delermined in various traffic studies ihat the existing number of lravel lanes along Herndon Avenue will not be sufficlent to
accommodate the traffic demands in the Year 2025, Also, other porfions of Hemdon to the east and the west of this project have alrsady
been widened. If this project is ot completed it will ulimately create a bottieneck along Hemdan Avenus.

Community Engagement
The project limits are within a moderately populated residential and commercial area. Residents and croperty awners will be keptinformed
of the Project's status and schedule through Project newsietiers, {he City's website and local media.

Construction Staging
Construction phasing may be implementad due to the potential Impacts on adjacent rasidences, businesses, schools, which use this strest
In access their property,

Detours

No traffic detours will be needed during the construction of the widening project Detours may be needed during the ufility relocation phase
of this project  Access to residences, businesses, and schools adjacent to Herndon Avenug will be provided and maintained threughout
construshon.
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EXHIBIT A - PROJECT SCOPE

Urban Project K6 — Herndon Ave. Widening, Valentine Ave. to Marks Ave.

Current Status

Phase 1 has been iniliated and the NEPA documenits have been completed. Phase 1 is currenify into the 80% design phass, Phase 2
has been initiated and will bs completed before the next phaza. Phase 3 will be initiated after completion of Phase 2 and refocation of
gxisting utilities by PG&E and others.

Contact
Fer inguiries, you may contact Scolt Mozier, P E, City Engineer, with the City of Fresna Public Works Dept. at (559) 621-8850
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Measure “C" Shori-Range Regional Transportation Program | Project Schedule - Exhibit B

EXHIBIT B - PROJECT SCHEDULE

Urban Project K6 — Herndon Ave. Widening,
Valentine Ave. to Marks Ave.
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Replace information below with information for subject project phase

Responsible Agency
City of Frasno

Project Limits
The project imits include 1700 AL of added travel lanes on Hemdon Ave. between Valentine Ave. and Marks Ave

Project Phase

1 Phase 1- Preliminary Engineering finciudes Preliminary Design/Engineering (PS&E} and Environmental]
O Phase 2 - Right-oF-Way Acquisition
[ Phase 3 - Construction (Includes Project Consfruction & Construction Management)

Contact
For inquiries, you may contact Scott Mozier, P.E,, City Engineer, with the City of Fresno Public Works Dept. at (559) 621-8650.

Froject Schedule

SHORT.TERM PROGRAM FY 200708 . 201214
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Measure “C” Short-Range Regional Transportation Program | Project Funding Program - Exhibit C

% EXHIBIT C - PROJECT FUNDING PROGRAM

e Urban Project K6 — Herndon Ave. Widening,
Valentine Ave. to Marks Ave.

-ttt — - =

Responsible Agency
City of Fresno

Project Limits
The project limits include 1700 ft. of added travel lanes on Hemdon Ave, between Valentine Ave. and Marks Ave

Project Phase

O] Phase 1 - Preliminary Engineering (Includes Preliminary Design/Enginearing (PS&E) and Environmerital]
O Phase 2 - Right-of-Way Acquisition

&) Phase 3 - Construction {Inciudes Profect Construction & Consfruction Management)

Contact
For inquiries, you may contact Scott Mazier, P.E., Clty Engineer, with the City of Fresno Public Waorks Depl. at (559) 621-8850

Funding Program {§ in millions)
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L] -
( CITY OF FRESNG
City Clark's Office (Criginal)

AMENDMENT NO. _1 _TO COOPERATIVE PROJECT AGREEMENT
Short-Term Regional Transportation Program (STRTP)
Project K6 Urban, Herndon Avenue - Valentine Avenue to Marks Avenue

This Amendment to STRTP Project K6 Urban, Herndon Avenue - Valentine Avenue to Marks
Avenue is made and entered into the _Lﬂ'?ﬂay of [kc L1101 2009 by and between the Fresno County
Transportation Authority ("Authority") and the City of Fresno (*Responsible Agency™).

) PARTIES.  The Authority and the City of Fresno are collectively referred to herein as "the
Parties".

2. RECITALS.

2.1 WHEREAS, the Parties entered into the Cooperative Project Agreement for Project K6
Urban, Herndon Avenue - Valentine Avenue to Marks Avenue, (“Agreement™), dated
August 19, 2009, for funding of a transportation improvement project (“Project™) in
Fresno County pursuant to the Measure “C” Short-Term Regional Transportation
Program Handbook (“Handbook™), and the Fresno County Measure “C” Expenditure
Plan (“Expenditure Plan™), which was approved by the voters of Fresno County in
November, 2006; and,

WHEREAS, Authority is authorized to approve and revise Project funding for payment
to Responsible Agency in accordance with the Agreement, the Handbook and the
Expenditure Plan regarding the Project K6 Urban, Herndon Avenue - Valentine
Avenue to Marks Avenue; and,

WHEREAS, Authority shall provide funding to Responsible Agency for eligible
Project costs “not to exceed” $807,000 of Measure “C" funding and that will remain
unchanged by this Amendment.

2.2 The Parties now desire to amend the statements defining and delineating the Project
Scope, Project Schedule and Project Funding Program, as set forth in the original
Agreement, based on the following:

* Responsible Agency desires to reallocate, from Project Construction fund to
Right of Way acquisition fund, a portion of the approved Measure “C” Regional
Transportation Program (“Measure “C™) funding for the transportation
improvement Project K6 Urban, Herndon Avenue - Valentine Avenue to Marks
Avenue, per the revised Exhibits as more thoroughly described in Section 3.1 of
this Amendment. This reallocation does not alter the total funding amount
authorized by the original Agreement.
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TERMS.

3.l Exhibit “A™ (Project Scope), Exhibit “B” (Project Schedule) and Exhibit “C” (Project
Funding Program), which hereinafier shall be referenced collectively the “Original
Exhibits” as set forth in Section 1.1 of the original Agreement, and fully incorporated
therein by the provisions of Section 3.23 thereof, shall be and are hereby replaced by:
Exhibit “A1" (Project Scope}, Exhibit “B1" (Project Schedule) and Exhibit “C1”
(Project Funding Program), which are attached hereto and incorporated herein by this
reference, commencing upon the Effective Date of this Amendment No. | to the
Agreement.

3.2 All'work performed by the Responsible Agency under the Agreement prior to the
Effective Date of this Amendment shall be governed by and compensated pursuant to
the Original Exhibits and the Agreement. All work performed commencing upon the
Effective Date of this Amendment shall be performed and compensated pursuant to the
Agreement as amended herein.

3.3 Effective Date. The Effective Date of this Amendment No.1 to the Agreement shall be
12:01 a.m. of the day following the date upon which it is signed by the Parties. In the
event this Amendment No. 1 to the Agreement is signed by the Parties on different
dates, the Effective Date shall be 12:01 a.m. of the day following that date upon which
it is signed by the second of the Parties.

34 All other terms and conditions contained in the Cooperative Project Agreement are
unaffected by this First Amendment and shall remain in full force and effect,
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IN WITNESS WHEREOF, the undersigned parties have executed this Agreement on the day and

year first written above.

FRESNO COUNTY TRANSPORTATION AUTHORITY

{Si%rure; = U

MName

(Typed)

Title Chair of the Authority

APPROVED AS TO LEGAL FORM:
KEVIN BRJG(:S INTERIM COUNTY ]
COUNSEL / / / [

(Signature)

Name MICHAEL E ROWE

Title Senior Deputy County Counsel

AGENCY NAME
ATTEST
By & 3 7 E’ f',, L 1*-':;-—
(S:gnalure}

Name Eu:‘g;:_;gh., . 'fgig Mliu*—f"

ATTEST m /r\ /
By e
(Signature)
Name
(Typed)
Title Executive Director

APFRDVED AS TO ACCOUNTING

FO JJM &W

{S:grmmre}

Name VICKI CROW

urer-Tax Collector

wa S

(Sig gnature)

Name M&pﬂy

Title Auditor-Controller/T

Title Q;Ebi,‘; ]g,tj:; D weclar— Title C i Clerle Ihpgia,;

APPROVED AS TO FORM
JAMES SANCEHZ, City Attorney

BY: (L \(y.e4
& Deputy Coale

Page 3



Measure “C" Short-Range Regional Transportation Program | Project Scope — Exhibit A

EXHIBIT A1 - PROJECT SCOPE

R T R Urban Project K6 — Herndon Ave. Widening,
Valentine Ave. to Marks Ave.

Responsibie Agency
City of Fresna

Project Limits
The project limits mclude 1700 fi. of added travel lanes on Herndon Ave, between Valenting Ave. and Marks Ave,

Project Phase

t2 Phase 1 - Preliminary Engineering [includes Preliminary Design/ Engineering (PS&E) and Environmental]
B Phase 2 - Right-of-Way Acquisition

B Phase 3 - Construction or Procurement (Includes Project Canstruction & Construction Management)

Project Phase(s) Scope

The ultimate project will widen Herndon Ave. from four lanes to si langs with median landscaping, protected-left-tum-lanes, curb and
gutter, Multi-use Trail, stresetiights, and modifications of existing traffic signal facilities. Phase 1 includes preparation of the enviranmental
document to comply with CEQA and NEPA requirements and the preparation of contraction construction documents including sngineer's
estimates for construction. Phase 2 involves the appraisal, acquisition processing and purchase of property for street right-of-way
purpases invalving 4 parcels, of which none are full-take acquisitions and necessary utility relocation essential for the construction
phase, Phase 3 involves construction of the Project, traffic control operations, and Construction Management activities associated with
the Project.

Complete Project Scope

Fhase 1 involves development of an Initial Study and a Mitigated Negative Declaration 1o sausfy the CEQA requirements and the
development of a Preliminary Environmental Study and a Programmatic Categorical Exclusion to satisty the NEPA requirements and the
preparation of PS&E. Phase 1 15 currently in the 60% design phase. Phase 2 includes the processing and acquisition of ROW from 4
parcels along Herndon Ave. between Valentine Ave. and Marks Ave and the relocation of an irrigation canal that runs along the south
side of Herndon Avenue . Phase 3 will be initiated atter completion of Phase 2 and relocation of existing utilities. Phase 3 involves
construction of the Project, the associate traffic control aperations and construction management activities.

Project Purpose
The purpose of this project Is to provide for improved maobility by increasing capacity along Hemdon Avenue between Valentine Ave. and
Marks Ave.

Transportation Benefit
The project 15 expected to Improve air guality, reduce traffic congestion theraby improving travel time, and motorist and pedestrian safety.

Implications of Nol Daing the Projecl

It was datermined in various iraffic studies that the ewising number of travel lanes along Peach Avenue will not be sufficient to
accommodate the traffic demands in the Year 2025, Also, other partions of Hemdon to the east and the west of this project have already
been widened. If this project ts not completed it will ultimately create a bottleneck along Hermdon Avenus,

Community Engagemeni
The project limits are within a moderately populated residential and commercial area. Residents and property owners will be kept informed
of the Project's status and schedule through Project newsletiers, the City's website and local madia.

Construction Staging
Cansfruction phasing may be implemented due to the potential impacts on adjacent residences, businesses, schoals, which use this strest
to access their property.

Detours

No traffic detours will be needed during the construction of the widening project. Detours may be needed during the utility relocation phase
of this project. Access to residences, businesses, and schools adjacent to Hemdon Avenue will be provided and maintained throughout
construction,



Current Slatus

Phase 1 has besn initiated and the NEPA documents have been completed Phase 1 i3 currently into the 60% design phase. Phase 2

has been initiated and will be completed before the next phase, Phase 3 will be initiated after completion of Phase 2 and relocation of
existing ulilities by PGAE and others

Contact
For inquiries, you may contact Scott Mozier, P.E., City Engineer, with the City of Fresno Public Warks Dept. at (558) 621-8650.




Measure "C" Shont-Range Regional Transportation Program | Project Schedule — Exhibit B

¥ EXHIBIT B1 - PROJECT SCHEDULE

T Urban Project K6 — Herndon Ave. Widening,
M Valentine Ave. to Marks Ave.

Replace information below with information for subfect project phase

Responsible Agency
City of Fresno

Project Limits
The project limits include 1700 ft. of added travel lanes on Hemdon Ave. between Valentine Ave and Marks Ave,

Project Phase

12 Phase 1 - Preliminary Engineering fIncludes Preliminary Design/Enginesring (PS&E) and Environmental]
m Phase 2 —Aight-of-Way Acquisition

m Phase 3 - Construction (Includes Profect Construction & Construction Management)

Contact
For inquiries, you may contact Scotl Mozier, P.E, City Engineer, with the City of Fresrio Public Works Dept. at (559) 621-8650.

Project Schedule
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Measure "C" Short-Range Regional Transportation Program | Project Funding Program — Exhibit C

EXHIBIT C1 - PROJECT FUNDING PROGRAM

Urban Project K6 — Herndon Ave. Widening,
Valentine Ave. to Marks Ave.

- —— +——4 e e e e — i i

Responsible Agency
City of Fresna

Project Limits
The project limits include 1700 f. of added travel lanes on Hemdan Ave, between Valenting Ave. and Marks Ave.

Project Phase

o Phase 1 - Preliminary Engineanng fincludes Preliminary Design/Engineering (PS&E) and En vironmeniall
W Phase 2 - Right-of-Way Acquisition

® Phase 3 Construction or Procurement (Includes Project Construction & Construction Managament)

Contact
For inquiries, you may contact Scott Mozier, P.E., City Engineer, with the City of Fresno Public Works Dept. at {559) 621-8650

Funding Program (% in milions)







ATTACHMENT “E”

COOPERATIVE PROJECT AGREEMENT
PROJECT B-2 (URBAN)
MARKS AVENUE TO HUGHES-WEST, CONNECTOR



CITY OF FRESND - =
Gity Clatk's CHice (Qriginal)

MEASURE “C”

COOPERATIVE PROJECT AGREEMENT
Short-Term Regional Transportation Program
(Project B-2 Urban, Marks Avenue to Hughes-West,
Connector)

This Cooperative Project Agreement (‘Agreement’) is made and entered into
on June /§ 2008, by and between the City of Fresno (‘Responsible Agency’) and
the Fresno County Transportation Authority (*Authority”).

RECITALS

WHEREAS, Authority and Responsible Agency desire to enter into an
Agreement for funding of a transportation improvement project in Fresno County
pursuant to the Measure “C" Short-Term Regional Transportation Program Handbook
(“Handbook’), and the Fresno County Measure “C" Expenditure Plan (“Expenditure
Plan’), which was approved by the voters of Fresno County in November 2006: and,

WHEREAS, Responsible Agency desires to receive eligible Measure “C"
Regional Transportation Program (‘Measure “C™) and Regional Transportation
Mitigation Fee ("RTMF") funding (as applicable) from the Authority for the B-2 Urban,
Marks Avenue to Hughes-West, Connector (‘Project”) as specified in the Handbook
and consistent with the Tier 1 list of Regional Transportation Program projects
referenced in the Expenditure Plan; and

WHEREAS, Authority is authorized to approve Project funding for payment to
Responsible Agency in accordance with this Agreement, the Handbook and the
Expenditure Plan regarding the Project; and,

WHEREAS, Authority shall provide funding to Responsible Agency for eligible
Project costs "not to exceed” $335,000 of Measure “C" funding.

NOW, THEREFORE, in consideration of the mutual promises and
undertakings herein made and the mutual benefits to be derived therefrom, the parties
hereto represent, covenant and agree as follows:



AGREEMENT

SECTION |

Covenants of Responsible Agency

Responsible Agency agrees to abide by the terms and conditions of this

Agreement for the receipt of Measure “C" and RTMF funds (as applicable) and to
comply with the Expenditure Plan, Handbook, and adopted Policies and Procedures,
as well as any subsequent amendments, updates, or other applicable plans.

p &

1

Project Scope, Schedule and Funding Program. The Project scope of work,
schedule and funding program, as well as any change thereto may not be
implemented or initiated until it has been approved by the Authority in
accordance with the Handbook. For purposes of this Agreement, the Project
scope, schedule and funding program is as defined and described in the
Handbook and as further described below. The Responsible Agency must
demonstrate in the funding program that the Project or Project phase is fully
funded.

1.1.1 Project Scope. See Exhibit “A”

1.1.2 Project Schedule. See Exhibit “B"

1.1.3 Project Funding Program. See Exhibit “C"

Eligible Project Costs. Notwithstanding any provisions of Section 1.1 of this
Agreement, the Authority reserves the right to consider on a case by case
basis, eligible costs incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority. Eligible Project
costs shall be equal to or less than Measure “C" and RTMF funds (as
applicable) allocated to a Project as specified in Section 1.1.3 of this
Agreement and in the Handbook. State Transportation Improvement Program
(STIP) or other funding allocations (other than Measure “C" and RTMF)
identified in the Handbook are considered “other” contributions available to the
Project. The Responsible Agency must match Measure “C" funds with other
such funds consistent with the funding program referenced in Section 1.1.3 of
this Agreement and consistent with the Handbook and Expenditure Plan.




1.3

1.4

1.5

NOTE: Expenses incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority for a currently active
project, are incurred at the risk of the Responsible Agency.

Compliance with California PUC Code 142257. Responsible Agency agrees

to the following:

1.3.1 Measure “C” funds will not be used to substitute for property tax funds,
which the Responsible Agency had previously used for regional or other
transportation purposes. It is hereby acknowledged by Responsible
Agency that such substitution of property tax funds is expressly
prohibited by California Public Utilities Code Section 142257,

1.3.2 The Responsible Agency has segregated property tax revenues from its
other general fund revenues used to support the Project so that
verification of non-substitution can be proved through audit or that the
non-substitution of funds shall apply to the Responsible Agency's entire
general fund.

1.3.3 Responsible Agency shall account for Project funds received pursuant
to Public Utilities Code Section 142257. Responsible Agency shall
maintain current records in accordance with generally accepted
accounting principles, and shall separately record expenditures for each
type of eligible purpose. Responsible Agency shall make such records
available to the Authority for inspection or audit at any time.

Compliance with Other Laws. In performance of its obligations relating to
administration and completion of the Project, Responsible Agency shall at all

times comply with all federal, state and local laws, ordinances and regulations
currently in force as well as those that are subsequently enacted, promulgated
or amended and thereby become applicable during the term of this Agreement.

Measure “C” Funds Defined. For purposes of this Agreement, eligible
Project Measure “C" and RTMF funds (as applicable) are deemed available as
of the effective date of this Agreement. Eligible Project costs shall be equal to
or less than the amount of funding available for the Project on a fiscal year
basis as specified in the Handbook and in Section 1.1.3 of this Agreement. In
no case shall the total amount of Measure “C” or RTMF funds for the Project in
the Handbook or referenced in Section 1.1.3 of this Agreement be exceeded
without written amendment to this Agreement and to the Handbook.
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1.6

1.7

Invoices. The Responsible Agency shall submit invoices to the Authority no
more frequently than monthly for activities conducted over the prior unbilled
month. These documents shall include the following specified information:

1.6.1

1.6.2

1.6.3

1.6.4

1.6.5

1.6.6

Monitoring Expenditures and Progress Payments. The Responsible

Agency will monitor expenditures and progress payments against the
“not to exceed" limits specified in Section 1.1.3 of this Agreement.

Project Progress. If Project costs have not been invoiced for a six-
month period, Responsible Agency agrees to submit a written
explanation of the absence of the Project's progress to the Authority,
along with a target billing date and a target billing amount.

Direct and Indirect Costs. Responsible Agency may include in the
Project invoice, direct and indirect costs of the Project. Indirect costs (as
defined by OMB Circular A-87) will be considered an eligible expense.

Copies of Invoices. Responsible Agency shall provide the Authority
with one (1) copy of appropriate source documentation to substantiate
Project expenses or costs.

Eligible Project Cost Request Deadline. Invoices for eligible Project
costs incurred by the Responsible Agency shall be submitted to the
Authority on the approved form. The appropriation request will specify
the use of the funding and the manner in which local matching funds
were applied. The Authority’s Executive Director will review invoices for
accuracy and sufficiency in terms of compliance with the foregoing
requirements. Unsatisfactory or inadequate invoices will be returned to
the Responsible Agency for correction and resubmission. Upon receipt
of a proper invoice, eligible Measure “C" and RTMF funds (as
applicable) shall be provided to the Responsible Agency within 45 days.

Use of Funds. Responsible Agency shall use Measure “C" and RTMF
funds (as applicable) consistent with the Expenditure Plan, Handbook,
and Section 1.1.1 of this Agreement.

Reporting Form. Responsible Agency will indicate in the invoice form, its
intent to complete and retum the Annual Reporting Form (reference Appendix
C in the Handbook) to the Authority no later than October 15" of each year. If
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1.8

1.9

1.10

the Responsible Agency does not retumn the Annual Reporting Form to the
Authority by that deadline, the Authority will withhold Measure “C" and RTMF
funds (as applicable) until such time as the form is returned by the Responsible
Agency and reviewed for correctness by the Authority.

Cost Savings and Excess Costs.

1.8.1 Cost Savings. After the Project has been accepted by the Responsible
Agency as complete, any positive difference between the total Project
cost, as approved by the Authority pursuant to Section 1.1.3 and the
total amount invoiced to the Authority shall be considered Project cost
savings and shall be reprogrammed to other Tier 1 projects by Fresno
COG and the Authority as provided in the Handbook, as amended or
updated.

1.8.2 Excess Costs. In the event the actual total Project costs exceed the
estimate approved by the Authority, this amount will be considered an
Excess Cost.

1.8.3 Reconciliation of Excess Costs. In the event that costs to complete the
Project exceed the total amount of funds programmed, the Responsible
Agency will be fiscally responsible for the full amount of Excess Costs
associated with the Project, unless otherwise agreed by the parties
pursuant to Section 2.3 of this Agreement.

Project Management/Formation of Project Development Team (PDT). To
ensure that the Project is implemented in a timely manner and consistent with
the Handbook and Expenditure Plan, a Project Development Team (PDT) shall
be formed under the control of the Responsible Agency. The Responsible
Agency will form, notice, conduct and administer the PDT for the Project. The
PDT formed for the Project shall include a staff member from both the
Authority and Fresno COG.

Award of Project. The Responsible Agency shall administer the Project,
including but not limited to its advertisement and award of all contracts, in
accordance with applicable legal requirements as provided above in Section
1.4 and in full conformity with the standards applied by Responsible Agency in
the administration of its own road construction projects.




1.1

112

1.13

Maintenance of Project Records. Responsible Agency shall maintain
complete and accurate records with respect to costs addressed in Section
1.1.3 of this Agreement. All such records shall be maintained on a generally-
accepted accounting basis and be clearly identified and readily accessible.
Responsible Agency shall provide free access to the Authority at all times to
such books and records. Responsible Agency shall maintain all work data,
documents, and proceedings of this Agreement for a period of five (5) years
from the date of final audit from the Authority.

Project Groundbreaking and Ribbon Cutting Ceremonies. Responsible
Agency shall acknowledge Measure “C" funding contribution to the Project at
the groundbreaking and ribbon cutting ceremony should the Responsible
Agency conduct such a ceremony. Groundbreaking and ribbon cutting
ceremonies are encouraged, but not required. The costs of all ceremonies will
be considered a project construction expense.

Project Signage. Responsible Agency shall provide signage at construction
sites or on equipment, as appropriate, for the projects funded partially or wholly
by Measure “C" sales tax revenue included in the Handbook so that Fresno
County Taxpayers are informed as to how funds are being used. The signage
shall be in conformance with specifications approved by and on file with the
Authority, and included in Appendix D in the Handbook.




SECTION Il

Covenants of Authority

Authority agrees to provide Measure ‘C" and RTMF funds to the Responsible Agency
for eligible Project costs in accordance with the terms and conditions set forth herein,
and in compliance with the Expenditure Plan, the Handbook, all Measure “C” Policies
and Procedures, as well as any subsequent amendments or updates, and to other
applicable plans and programs.

2.1

2.2

Eligible Project Cost Payments. The Authority shall make payments to
Responsible Agency for actual incurred eligible Project costs as specified in
Section 1.1.3 of this Agreement and consistent with the Handbook. To receive
payments for Project work completed, the Responsible Agency shall comply
with the following procedures:

2.1.1 Ineligible Costs. The Authority reserves the right to recover payment
made to the Responsible Agency if payment made on an invoice
includes ineligible Project costs.

2.1.2 Payment Amount. The amount of Project payments to the Responsible
Agency shall be made pursuant to the Handbook and this Agreement.

2.1.3 Suspension of Payment. Payments for eligible Project costs shall be
suspended without interest when a dispute arises as to whether or not a
cost item(s) is eligible for payment.

2.1.3.1Dispute Resolution. All disputes shall be settled in accordance
with the laws of the State of California. Once a dispute has
occurred, the Authority and Responsible Agency shall attempt to
resolve the dispute informally in a mutually agreeable manner.

Right to Conduct Audit. The Authority shall have the right to conduct an
audit of all Responsible Agency's records pertaining to the Project at any time
following completion of the Project.

2.2.1 Notice of Audit. The Authority shall provide at least 30 days’ advance
notice to the Responsible Agency if an audit is to be conducted.




2.3

Reconciliation of Excess Costs. Excess project costs to complete a Project
are not eligible for reimbursement. The amount of Measure “C" and RTMF
funds identified in Section 1.1.3 of this Agreement and in the Handbook are the
maximum funds available for reimbursement to the Responsible Agency and
will not be exceeded by the Responsible Agency without an approved
amendment to this Agreement. If needed for that purpose, the Responsible
Agency shall make a written request to the Authority for an amendment to this
Agreement. Any such amendment shall constitute an effective modification of
this Agreement only if signed and approved by duly authorized representatives
of both the Authority and the Responsible Agency.

SECTION i

Mutual Covenants

The Authority is released from any liability to Responsible Agency regarding the
Authority's administration and issuance of the Measure “C" and RTMF proceeds
except for any breach of Authority's fiduciary duty as set forth in the Expenditure Plan
and Handbook.

3.1

3.2

Effective Date and Term. This Agreement shall become effective as of the
date of its execution by the Authority and Responsible Agency and shall
remain in full force and effect through December 31, 2014, unless earlier
terminated as provided in Section 3.2 or in Section 3.4 of this Agreement.

Discharge. This Agreement shall be subject to discharge as follows:

3.2.1 Termination of Mutual Consent. This Agreement may be terminated at
any time by mutual consent of Responsible Agency and Authority. If
this Agreement is mutually terminated by the parties, Responsible
Agency will no longer receive Measure “C" or RTMF funds (as
applicable) unless a new agreement between Responsible Agency and
Authority is formed.

3.2.2 Discharge Upon Completion of Project. Except as to any rights or
obligations which survive discharge as specified herein below in
Section 3.14 ("Survival"), this Agreement shall be discharged, and the
parties shall have no further obligation to each other, upon completion
of the Project as certified by the Authority.




3.2.3 Termination by Authority. The Authority reserves the right to terminate

the Agreement at any time by giving written notice to Responsible
Agency of such termination and specifying the effective date thereof,
provided that the effective date of termination shall be at least 10 days
after the date Authority sends written notice of termination. If this
Agreement is terminated by the Authority as provided herein,
Responsible Agency will be paid by the Authority for eligible Project
costs incurred prior to the effective date of termination of the
Agreement consistent with the funding program contained in Section
1.1.3 and in the Handbook. In that event, all finished or unfinished
documents and other materials shall, at the option of the Authority,
become its property subject to the terms and conditions of Section 1.11
of this Agreement.

3.3  Indemnity. It is mutually understood and agreed, relative to the reciprocal
indemnification of Authority and Responsible Agency:

3.3.1

3.3.2

Responsible Agency shall fully defend, indemnify and hold harmless
Authority, and any officer or employee of Authority, against any and all
damages, liabilities, claims and expenses, arising out of Responsible
Agency's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 895.4, Responsible Agency shall
fully defend, indemnify and hold the Authority harmless from any liability
imposed for injury as defined by Government Code Section 810.8
occurring by reason of anything done or omitted to be done by
Responsible Agency under this Agreement or in connection with any
work, authority, or jurisdiction delegated to Responsible Agency under
this Agreement.

Authority shall fully defend, indemnify and hold harmless Responsible
Agency, and any officer or employee of Responsible Agency, against
any and all damages, liabilities, claims and expenses, arising out of
Authority’s errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 895.4, Authority shall fully
defend, indemnify and hold the Responsible Agency harmless from any
liability imposed for injury as defined by Government Code Section
810.8 occurring by reason of anything done or omitted to be done by



Authority under this Agreement or in connection with any work,
authority, or jurisdiction delegated to Authority under this Agreement.

3.4  Limitation. All obligations of the Authority under the terms of this Agreement
are expressly subject to the Authority's continued authorization to collect and
expend the sales tax proceeds provided by Measure “C" and RTMF funds. If
for any reason the Authority's right to collect or expend such sales tax and
RTMF proceeds is terminated or suspended in whole or part, the Authority
shall promptly notify the Responsible Agency, and the parties shall consult on
a course of action. If, after twenty-five (25) working days, a course of action is
not agreed upon by the parties, this Agreement shall be deemed terminated by
mutual or joint consent; provided, that any future obligation to fund from the
date of the notice shall be expressly limited by and subject to (i) the lawful
ability of the Authority to expend sales tax or RTMF proceeds for the purposes
of the Agreement; and (ii) the availability, taking into consideration all the
obligations of the Authority under all outstanding contracts, agreements to
other obligations of the Authority, of funds for such purposes.

3.5 Notices. Except as may be otherwise required by law, any notice to be given
shall be written and shall be either personally delivered, sent by facsimile
transmission or sent by first class mail, postage prepaid and addressed as
follows:

AUTHORITY: With A Copy To:

Mr. Ron Peterson, Executive Dir,
Fresno County Transporation Authority
2220 Tulare Street, Suite 411

Fresno, CA 93721

Ph: (559) 453-5023 Fax: (559) 488-3303

RESPONSIBLE AGENCY:

Mr, Patrick Wiemiller, Public Works Director
City ot Fresno, Public Works Department
2600 Fresno Street, 4™ Floor

Ph: (559) 621-8650 Fax: (559) 488-1045
FAX Number

3.5.1 Notice personally delivered is effective when delivered. Notice sent by
facsimile transmission is deemed to be received upon successful
transmission. Notice sent by first class mail shall be deemed received
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3.6

3.7

3.8

3.9

3.10

an

3.12

on the fifth day after the date of mailing. Either party may change the
above address by giving written notice pursuant to this paragraph.

Additional Acts and Documents. Each party agrees to do all such things

and take all actions, and to make, execute and deliver such other documents
and instruments, as shall be reasonably requested to carry out the provisions,
intent and purpose of the Agreement.

Integration. This Agreement represents the entire Agreement of the parties
with respect to the subject matter hereof. NO representations, warranties,
inducements or oral agreements have been made by any of the parties except
as expressly set forth herein, or in other contemporaneous written agreements.

Amendment. This Agreement may not be changed, modified, or rescinded
except in writing, signed by all parties hereto, and any attempt at oral
modification of this Agreement shall be void and of no effect.

Independent Agency. Responsible Agency renders services under this
Agreement as an independent agency under the Agreement. None of the
Responsible Agency’s agents or employees shall be agents or employees of
the Authority and none of the Authority's agents or employees shall be agents
or employees of Responsible Agency.

Assignment.  The Agreement may not be assigned, transferred,
hypothecated, or pledged by any party without the express written consent of
all parties hereto,

Binding on Successors. This Agreement shall be binding upon each of the
parties and their respective successor(s), assignee(s) or transferee(s).
Provided however that this provision shall not be construed as an authorization
to assign, transfer, hypothecate or pledge this Agreement, other than as
provided in the immediately preceding Section 3.10 of this Agreement.

Severability. Should any part of this Agreement be determined to be
unenforceable, invalid, or beyond the authority of either party to enter into or
carry out, such determination shall not affect the validity of the remainder of
this Agreement, which shall continue in full force and effect; provided that, the
remainder of this Agreement can, absent the excised portion, be reasonably
interpreted to give effect to the intentions of the parties.
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3.13 Counterparts. This Agreement may be executed in one or more counterparts

and shall become effective when one or more counterparts have been signed
by all of the parties; each counterpart shall be deemed an original but all
counterparts shall constitute a single document.

3.14 Survival. The following provisions in this Agreement shall survive discharge:

3.15

3.16

3.17

3.18

3.19

3.20

3.14.1 Responsible Agency. As to Responsible Agency, the following
sections of this Agreement shall survive discharge: Section 1.6
(‘Invoices”) and Section 1.9 (“Project Management/Formation of
Project Development Team”),

3.14.2 Authority. As to Authority, the following sections of this Agreement
shall survive discharge: Section 2.2 (“Right to Conduct Audit”).

Time. Time is and shall be of the essence of this Agreement and each and all
of its provisions in which performance is a factor.

Remedies Cumulative. No remedy or election of remedies provided for in this
Agreement shall be deemed exclusive, but shall be cumulative with all other
remedies at law or in equity. Each remedy shall be construed to give the
fullest effect allowed by law.

Applicable Law. This Agreement shall be governed by, and construed and
enforced in accordance with the laws of the State of California. The parties
agree that this contract is made in and shall be performed in Fresno County,
California.

Captions. The captions in this Agreement are for convenience only and are
not intended to and shall not in any way limit or amplify the provisions of this
Agreement and shall not affect the construction or interpretation of any of its
provisions.

No Continuing Waiver. The waiver by any party of any breach of any of the

provisions of this Agreement shall not constitute a continuing waiver or a
waiver of any subsequent breach of the same, or of any other provision of this
Agreement.

No Rights in Third Parties. Nothing in this Agreement, express or implied, is
intended to confer any rights or remedies under or by reason of this Agreement
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3.21

3.22

3.23

3.24

3.25

on any third party, nor is anything in this Agreement intended to relieve or
discharge the obligation or liability of any third party to any party to this
Agreement, nor shall any provision of this Agreement give any third party any
right of subrogation or action over or against any party to this Agreement.

Responsible Agency Leqgal Proceedings. The Responsible Agency shall
inform the Authority of all pending legal proceedings associated with the

Project to which Responsible Agency is a party, and allow Authority to
participate in such proceedings to the extent legally authorized.

Attorney's Fees and Costs. Authority and Responsible Agency will bear their
own respective costs, including attomey's fees, in connection with any legal
proceedings related to the interpretation or enforcement of this Agreement or
any of the terms and conditions hereof.

Exhibits and Recitals. The Recitals and Exhibits to this Agreement are fully

incorporated into and are integral parts of this Agreement.

Signator’s Warranty. Each signatory to this Agreement warrants to the other
party that he or she is fully authorized and competent to execute this
Agreement in the capacity indicated by his or her signature, and each party
agrees to be bound by this Agreement as of the day and year first mentioned
above upon the execution of this Agreement by each party's authorized
representatives.

Force Majuere. Any party shall be excused from performing its obligations
under this Agreement during the time and to the extent that it is prevented from
performing by an unforeseeable cause beyond its control, including but not
limited to: any incidence of fire, flood; acts of God; commandeering of material,
products, plants or facilities by federal, state or local government; national fuel
shortage; or a material act or omission by any party; when satisfactory
evidence of such cause is presented to that other party, and provided further
such nonperformance is unforeseeable, beyond the control and is not due to
the fault or negligence of the party not performing.
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IN WITNESS WHEREOF, the undersigned parties have executed this Agreement on

the day and year first written above.

FRESNO COUNTY TRANSPORTATION AUTHORITY

(Typed)

Title Chair of the Authority

APPROVED AS TO LEGAL FORM:
KEVIN BRIGGS INTI?IM coufuw

COUNSE //& /

Srgnaturﬂ

Mame

(MICHAEL E ROWE)

Title Senior Deputy County Counsel

City of Fresno

by T e
[Slgnatufej

Name

(PATRICK N. WIEMILLER)

Title Public Works Director

APPROVED AS TO FORM
JAMES SANCHEZ, City Attorney

BY: R C-p 8- ﬂ"l,"

Deputy @1[ Pl

R DA-TELDE fpirn

ATTEST Q %J}

(Signature)
Name

(Typed)
Title Executive Director

APPROVED AS TO ACCOUNTING
FORM:

| (Signature) 4
(
Name “'d,,{{ e =

(VICKI CROW)

Title Auditor-Controller/Treasurer-Tax
Callector

By “~_ t-uf CIDeA_—

{f fSI&gn'Eitu re)

Name I;";méﬁu Im i Etim
(REBECCAE. I{LISCH}

Title City Clerk
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Measure "C" Short-Range Regional Transportation Program | Project Scope — Exhibit A

EXHIBIT A - PROJECT SCOPE

FREMND (T T BRI (W ALTSOARTY

— Sul

Responsible Agency
City of Fresno

. I, ERS Sy il ——k: 41 R TR, NS (R N M T B Y
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Project Limits
The project limits include 1.0 miles of ravel lanes on new Frontage Road between Marks Ave. and Hughes-West Ave.

Project Phase (Choose the Project Phase(s) appiicable o this Agreement)

B Phase 1 - Preliminary Engineering [lncludes Préliminary Design/Engineering (PSAE) and Environmental]
[J Phase 2 - Right-of-Way Acquisition

[J Phase 3 - Construction {Includes Project Construction & Construction Management)

Project Phase(s) Scope

The project will construct two lanes industrial connector streel with curb and gutter, sidewalk, trees, streetlights, and traffic signals al
Marks Avenue. Phase 1 includes preparation of the environmental document to comply with CEQA requirements and the preparation of
contraction construction documents including engineer's estimates for construction. Mo federal funds are involved with this project;
therefore NEPA processing is not required. Phase 2 involves the appraisal, acquisition processing and purchase of propéry for sireat
right-of-way purposes involving 8 parcels, of which 3 are full-take acquisitions. Phase 3 involves construction of the Project, traffic detours
are nolt anticipaled. Providing access to residences and businesses adjacent to construction site will be addressed by the contractor and
the City Consiruction Managers at the lime of construcfion,

Complete Project Scope

Phase 1 involved development of an Initial Study received approval. The 2 Geometnic design was prepared by Caltrans during the design
phase of SR180 between Hughes-West Ave. and Marks Ave. and this design will be adopted to prepare PSAE for the project. Additionally
PG&E and other Utility companies will be notified of any ufility poles that may impacl this project. Phase 2 includes the processing and
acquisition of ROW from 9 parcels along proposed alignment batween Marks Avenue and Hughes-Wesl Avenue. Phase 3 will be initiated
after culmination Phase 2 with right of way certification. Phase 3 Involves construction of the Project, the associate traffic control operations
and construction management activities.

Project Purpose
The purpose of this project is o provide for Improved mobility and to promole development within the Roeding Business Park

Transportation Benefit
The project is expecled to improve air quality, reduce traffic congestion thereby improving travel tme, and molorist and pedestrian safety.

Implications of Not Doing the Project
It was determined the by not implementing this project development of Roeding Business will not progress as planned thus resulting less
fob creation for the region,

Community Engagement
The project limits are within a moderately populated residential and commerdial area Residents and property owners will be kept informed
ol the Project's status and schedule through Project newsletters, the City's website and local media.

Construction Staging
Construction phasing may be implemented due to the potential impacts on adjacent residences, businesses schools, which use Ihis streel
lo access their property

Detours
During construction of this Project, traffic it is unlikely that detours are needed for this project. Access 1o residences, and businesses will be
provided and maintained throughout construction.

Current Status
Waiting for funding to Initiate the project.

Contact
For inquiries, you may contact Scott Mozier, P.E., City Engineer, with the City of Fresno Public Works Depl. at (559) 621-B650




Measure “C" Short-Range Regional Transportation Program | Project Schedule — Exhibit B

EXHIBIT B - PROJECT SCHEDULE

Urban Project B2 — Route 180 West Frontage Road —
Marks Ave. to Hughes West Ave. Cunnector
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Replace information below with information for subject project phase
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Responsible Agency
City of Fresno

Project Limits
The project limits include 1.0 miles of travel lanes on new Frontage Road belween Marks Ave. and Hughes-West Ave

Project Phase

[E Phase 1 - Preliminary Engineering (Includes Preliminary Design/Engineering (FS&E) and Environmenial]
& Phasae 2 - Righl-of-Way Acquisition
Phase 3 - Construction (Includss Project Construction & Construction Management)

Contact
For inquirles, you may contact Lal Goonawardena, P.E., with the City of Fresno Valley Public Works Dept. at {(559) 621-8702

Project Schedule

SHORT - TERM FHUF';HJ\!'F FY 200708 - 2013714

FROJECT PHASE | START | END 2003/10 F01TY ?ﬂii’1"' ?I‘J1..lj
|
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1. Parcel Research
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Measure “C” Short-Range Regional Transporiation Program | Project Funding Program — Exhibit C

EXHIBIT C - PROJECT FUNDING PROGRAM

Urban Project B2 — Route 180 West Frontage Road —
Marks Ave. to Hughes-West Ave. Connector

FRAIND CILETTY TRAREAEITERCH st il
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Respansibie Agency
City of Fresno

Project Limits
The prject limits Includa 1.0 mile of added travel lanes on the proposed Cannector betwesn Marks Ave: and Hughes-West Ave.

Froject Phase (Choose alf spplicabla fo this Agrsement — [unding for tha phasals) must ba Ry funded at tha time that the agresment is
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MEASURE “C”

COOPERATIVE PROJECT AGREEMENT
Short-Term Regional Transportation Program
(Project I-2, Peach Avenue Widening - Jensen Avenue
to Butler Avenue)

This Cooperative Project Agreement (“Agreement”) is made and entered into
on December |\p, 2009, by and between the City of Fresno (‘Responsible
Agency") and the Fresno County Transportation Authority (“Authority").

RECITALS

WHEREAS, Authority and Responsible Agency desire to enter into an
Agreement for funding of a transportation improvement project (“Project’) in Fresno
County pursuant to the Measure “C" Short-Term Regional Transportation Program
Handbook (*Handbook”), and the Fresno County Measure “C" Expenditure Plan
(‘Expenditure Plan"), which was approved by the voters of Fresno County in
November 2006; and,

WHEREAS, Responsible Agency desires to receive eligible Measure “C"
Regional Transportation Program (‘Measure “C™) and Regional Transportation
Mitigation Fee (*RTMF') funding (as applicable) from the Authority for the
transportation improvement Project I-2, Peach Avenue Widening - Jensen Avenue to
Butler Avenue as specified in the Handbook and consistent with the Tier 1 list of
Regional Transportation Program projects referenced in the Expenditure Plan: and

WHEREAS, Authority is authorized to approve Project funding for payment to
Responsible Agency in accordance with this Agreement, the Handbook and the
Expenditure Plan regarding the Project I-2 Peach Avenue Widening - Jensen Avenue
to Butler Avenue; and,

WHEREAS, Authority shall provide funding to Responsible Agency for eligible
Project costs “not to exceed" $388,000 of Measure “C" funding.

NOW, THEREFORE, in consideration of the mutual promises and
undertakings herein made and the mutual benefits to be derived therefrom, the parties
hereto represent, covenant and agree as follows:




AGREEMENT

SECTION |

Covenants of Responsible Agency

Responsible Agency agrees to abide by the terms and conditions of this

Agreement for the receipt of Measure "C" and RTMF funds (as applicable) and to
comply with the Expenditure Plan, Handbook, and adopted Policies and Procedures,
as well as any subsequent amendments, updates, or other applicable plans.

11

1.2
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Project Scope, Schedule and Funding Program. The Project scope of work,
schedule and funding program, as well as any change thereto such may not be
implemented or initiated until it has been approved by the Authority in
accordance with the Handbook. For purposes of this Agreement, the Project
scope, schedule and funding program is as defined and described in the
Handbook and as further described below. The Responsible Agency must
demonstrate in the funding program that the Project or Project phase is fully
funded.

1.1.1 Project Scope. The project will widen Peach Avenue between Jensen
and Butler Avenues from a two-lane to divided four-lane arterial with median
landscaping, curb, gutter and sidewalk, streetlights, installation of new and
modification of existing traffic signal facilities, asphalt structural sections of
roadway, bike lanes, relocation and restoration of property fences, and bridge
widening at the Central Canal.

1.1.2 Project Schedule. Construction will occur between July 2012 and
September 2013.

1.1.3 Project Funding Program. The total project budget is composed of the
following funding source(s):

Measure C Tier 1: 7,514,640
Local Development Fee 1.878.660
TOTAL DIRECT COSTS $9.393,300

Eligible Project Costs. Notwithstanding section 1.1, the Authority reserves
the right to consider on a case by case basis, eligible costs incurred after July
1, 2007, but before a Responsible Agency has entered into an Agreement with

aLithionty 2
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1.4

and RTMF funds (as applicable) allocated to a Project as specified in Section
1.1.3 of this Agreement and in the Handbook. State Transportation
Improvement Program (STIP) or other funding allocations (other than Measure
‘C" and RTMF) identified in the Handbook are considered “other” contributions
available to the Project. The Responsible Agency must match Measure “C"
funds with other such funds consistent with the funding program referenced in
Section 1.1.3 and consistent with the Handbook and Expenditure Plan.

NOTE: Expenses incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority for a currently active
project, are incurred at the risk of the Responsible Agency.

Compliance with California PUC Code 142257. Responsible Agency agrees
to the following:

1.3.1 Measure “C" funds will not be used to substitute for property tax funds,
which the Responsible Agency had previously used for regional or other
transportation purposes. It is hereby acknowledged by Responsible
Agency that such substitution of property tax funds is expressly
prohibited by California Public Utilities Code Section 142257,

1.3.2 The Responsible Agency has segregated property tax revenues from its
other general fund revenues used to support the Project so that
verification of non-substitution can be proved through audit or that the
non-substitution of funds shall apply to the Responsible Agency’s entire
general fund.

1.3.3 Responsible Agency shall account for Project funds received pursuant
to Public Utilities Code Section 142257. Responsible Agency shall
maintain current records in accordance with generally accepted
accounting principles, and shall separately record expenditures for each
type of eligible purpose. Responsible Agency shall make such records
available to the Authority for inspection or audit at any time.

Compliance with Other Laws. In performance of its obligations relating to
administration and completion of the Project, Responsible Agency shall at all
times comply with all federal, state and local laws, ordinances and regulations
currently in force as well as those that are subsequently enacted, promulgated
or amended and thereby become applicable during the term of this Agreement.




1.5

1.6

Measure “C" Funds Defined. For purposes of this Agreement, eligible
Project Measure “C" and RTMF funds (as applicable) are deemed available as
of the effective date of this Agreement. Eligible Project costs shall be equal to
or less than the amount of funding available for the Project on a fiscal year
basis as specified in the Handbook and in Section 1.1.3 of this Agreement. In
no case shall the total amount of Measure “C" or RTMF funds for the Project in
the Handbook or referenced in Section 1.1.3 be exceeded without written
amendment to this Agreement and to the Handbook.

Invoices. The Responsible Agency shall submit invoices to the Authority no
more frequently than monthly for activities conducted over the prior unbilled
month. These documents shall include the following specified information:

1.6.1 Monitoring Expenditures and Progress Payments. The Responsible
Agency will monitor expenditures and progress payments against the
“not to exceed” limits specified in Section 1.1.3 of this Agreement.

1.6.2 Project Progress. If Project costs have not been invoiced for a six-
month period, Responsible Agency agrees to submit a written
explanation of the absence of the Project's progress to the Authority,
along with a target billing date and a target billing amount.

1.6.3 Direct and Indirect Costs. Responsible Agency may include in the
Project invoice, direct and indirect costs of the Project. Indirect costs (as
defined by OMB Circular A-87) will be considered an eligible expense.

1.6.4 Copies of Invoices. Responsible Agency shall provide the Authority
with one (1) copy of appropriate source documentation to substantiate
Project expenses or costs.

1.6.5 Eligible Project Cost Request Deadline. Invoices for eligible Project
costs incurred by the Responsible Agency shall be submitted to the
Authority on the approved form. The appropriation request will specify
the use of the funding and the manner in which local matching funds
were applied. The Authority’s Executive Director will review invoices for
accuracy and sufficiency in terms of compliance with the foregoing
requirements. Unsatisfactory or inadequate invoices will be returned to
the Responsible Agency for correction and resubmission. Upon receipt
of a proper invoice, eligible Measure ‘C" and RTMF funds (as
applicable) shall be provided to the Responsible Agency within 45 days.
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1.6.6 Use of Funds. Responsible Agency shall use Measure “C" and RTMF
funds (as applicable) consistent with the Expenditure Plan, Handbook,
and Section 1.1.1 of this Agreement.

1.7 Reporting Form. Responsible Agency will indicate in the invoice form, its
intent to complete and return the Annual Reporting Form (reference Appendix
C in the Handbook) to the Authority no later than October 15t of each year. If
the Responsible Agency does not return the Annual Reporting Form to the
Authority by that deadline, the Authority will withhold Measure “C" and RTMF
funds (as applicable) until such time as the form is returned by the Responsible
Agency and reviewed for correctness by the Authority.

1.8 Cost Savings and Excess Costs.

1.8.1 Cost Savings. After the Project has been accepted by the Responsible
Agency as complete, any positive difference between the total Project
cost, as approved by the Authority pursuant to Section 1.1.3 and the
total amount invoiced to the Authority shall be considered Project cost
savings and shall be reprogrammed to other Tier 1 projects by Fresno
COG and the Authority as the Handbook is amended or updated.

1.8.2 Excess Costs. In the event the actual total Project costs exceed the
estimate approved by the Authority, this amount will be considered an
Excess Cost.

1.8.3 Reconciliation of Excess Costs. In the event that costs to complete the
Project exceed the total amount of funds programmed, the Responsible
Agency will be fiscally responsible for the full amount of Excess Costs
associated with the Project, unless otherwise agreed by the parties
pursuant to Section 2.6.

1.9  Project Management/Formation of Project Development Team (PDT). To
ensure that the Project is implemented in a timely manner and consistent with
the Handbook and Expenditure Plan, a Project Development Team (PDT) shall
be formed under the control of the Responsible Agency. The Responsible
Agency will form, notice, conduct and administer the PDT for the Project. The
PDT formed for the Project shall include a staff member from both the
Authority and Fresno COG.
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2.0

2.1

2.2

2.3

Award of Project. The Responsible Agency shall administer the Project,
including but not limited to its advertisement and award of all contracts, in
accordance with applicable legal requirements as provided above in Section
1.4 and in full conformity with the standards applied by Responsible Agency in
the administration of its own road construction projects.

Maintenance of Project Records. Responsible Agency shall maintain
complete and accurate records with respect to costs addressed in Section
1.1.3 of this Agreement. All such records shall be maintained on a generally-
accepted accounting basis and be clearly identified and readily accessible.
Responsible Agency shall provide free access to the Authority at all times to
such books and records. Responsible Agency shall maintain all work data,
documents, and proceedings of this Agreement for a period of five (5) years
from the date of final audit from the Authority.

Project Groundbreaking and Ribbon Cutting Ceremonies. Responsible
Agency shall acknowledge Measure “C" funding contribution to the Project at
the groundbreaking and ribbon cutting ceremony should the Responsible
Agency conduct such a ceremony. Groundbreaking and ribbon cutting
ceremonies are encouraged, but not required. The costs of all ceremonies will
be considered a project construction expense.

Project Signage. Responsible agency shall provide signage at construction
sites or on equipment, as appropriate, for the projects funded partially or wholly
by Measure “C" sales tax revenue included in the Handbook so that Fresno
County Taxpayers are informed as to how funds are being used. The signage
shall be in conformance with specifications approved by and on file with the
Authority, and included in Appendix D in the Handbook.
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SECTION I

Covenants of Authority

Authority agrees to provide Measure “C" and RTMF funds to the Responsible Agency
for eligible Project costs in accordance with the terms and conditions set forth herein,
and in compliance with the Expenditure Plan, the Handbook, all Measure “C" Policies
and Procedures, as well as any subsequent amendments or updates, and to other
applicable plans and programs.

24

2.5

Eligible Project Cost Payments. The Authority shall make payments to
Responsible Agency for actual incurred eligible Project costs as specified in
Section 1.1.3 of this Agreement and consistent with the Handbook. To receive
payments for Project work completed, the Responsible Agency shall comply
with the following procedures:

2.4.1 Ineligible Costs. The Authority reserves the right to recover payment
from the Responsible Agency if an invoice includes ineligible Project
costs.

242 Payment Amount. The amount of Project payments to the Responsible
Agency shall be made pursuant to the Handbook and this Agreement.

2.4.3 Suspension of Payment. Payments for eligible Project costs shall be
suspended without interest when a dispute arises as to whether or not a
cost item(s) is eligible for payment.

2.4.3.1Dispute Resolution. All disputes shall be settled in accordance
with the laws of the State of California. Once a dispute has
occurred, the Authority and Responsible Agency shall attempt to
resolve the dispute informally in a mutually agreeable manner.

Right to Conduct Audit. The Authority shall have the right to conduct an
audit of all Responsible Agency’s records pertaining to the Project at any time
following completion of the Project.

2.5.1 Notice of Audit. The Authority must provide timely notice to the
Responsible Agency if an audit is to be conducted.




2.6

Reconciliation of Excess Costs. Excess project costs to complete a Project
are not eligible for reimbursement. The amount of Measure “C" and RTMF
funds identified in Section 1.1.3 of this Agreement and in the Handbook are the
‘maximum” funds available for reimbursement to the Responsible Agency and
will not be exceeded by the Responsible Agency without an approved
amendment to this agreement. The Responsible Agency shall request an
Agreement amendment if needed for this purpose in writing to the Authority.
Such amended Agreement shall be effective only if signed and approved by
duly authorized representatives of both the Authority and the Responsible
Agency.

SECTION lll

Mutual Covenants

The Authority is released from any liability to Responsible Agency regarding the
Authority's administration and issuance of the Measure “C" and RTMF proceeds
except for any breach of Authority’s fiduciary duty as set forth in the Expenditure Plan
and Handbook.

3.1

3.2

Effective Date and Term. This Agreement shall become effective as of the
date of its execution by the Authority and Responsible Agency and shall
remain in full force and effect through December 31, 2014, unless sooner
terminated as provided in Section 3.2 or in Section 3.4 or unless the
Agreement's term is extended,

Discharge. This Agreement shall be subject to discharge as follows:

3.2.1 Termination of Mutual Consent. This Agreement may be terminated at
any time by mutual consent of Responsible Agency and Authority. If
this Agreement is mutually terminated by the parties, Responsible
Agency will no longer receive Measure “C" or RTMF funds (as
applicable) unless a new agreement between Responsible Agency and
Authority is formed.

1.2.2 Discharge Upon Completion of Project. Except as to any rights or
obligations which survive discharge as specified in Section 3.14, this
Agreement shall be discharged, and the parties shall have no further
obligation to each other, upon completion of the Project as certified by
the Authority.




3.3

Rev 037

1.2.3 Termination by Authority. The Authority reserves the right to terminate

the Agreement at any time by giving written notice to Responsible
Agency of such termination and specifying the effective date thereof, If
this Agreement is terminated by the Authority as provided herein,
Responsible Agency will be paid for eligible Project costs incurred prior
to termination of the Agreement by the Authority consistent with the
funding program contained in Section 1.1.3 and in the Handbook. In
that event, all finished or unfinished documents and other materials
shall, at the option of the Authority, become its property subject to the
terms and conditions of Section 2.1.

Indemnity. It is mutually understood and agreed, relative to the reciprocal
indemnification of Authority and Responsible Agency:

3.3

3.3.2

FES-puTICny

Responsible Agency shall fully defend, indemnify and hold harmless
Authority, and any officer or employee of Authority, against any and all
damages, liabilities, claims and expenses, arising out of Responsible
Agency's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 895.4, Responsible Agency shall
fully defend, indemnify and hold the Authority harmless from any liability
imposed for injury as defined by Govemment Code Section 810.8
occurring by reason of anything done or omitted to be done by
Responsible Agency under this Agreement or in connection with any
work, authority, or jurisdiction delegated to Responsible Agency under
this Agreement.

Authority shall fully defend, indemnify and hold harmless Responsible
Agency, and any officer or employee of Responsible Agency, against
any and all damages, liabilities, claims and expenses, arising out of
Authority's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 895.4, Authority shall fully
defend, indemnify and hold the Responsible Agency harmless from any
liability imposed for injury as defined by Government Code Section
810.8 occurring by reason of anything done or omitted to be done by
Authority under this Agreement or in connection with any work,
authority, or jurisdiction delegated to Authority under this Agreement.




3.4  Limitation. All obligations of the Authority under the terms of this Agreement
are expressly subject to the Authority's continued authorization to collect and
expend the sales tax proceeds provided by Measure “C" and RTMF funds. If
for any reason the Authority's right to collect or expend such sales tax and
RTMF proceeds is terminated or suspended in whole or part, the Authority
shall promptly notify the Responsible Agency, and the parties shall consult on
a course of action. If, after twenty-five (25) working days, a course of action is
not agreed upon by the parties, this Agreement shall be deemed terminated by
mutual or joint consent; provided, that any future obligation to fund from the
date of the notice shall be expressly limited by and subject to (i) the lawiful
ability of the Authority to expend sales tax or RTMF proceeds for the purposes
of the Agreement; and (i) the availability, taking into consideration all the
obligations of the Authority under all outstanding contracts, agreements to
other obligations of the Authority, of funds for such purposes.

3.5 Notices. Except as may be otherwise required by law, any notice to be given
shall be written and shall be either personally delivered, sent by facsimile
transmission or sent by first class mail, postage prepaid and addressed as
follows:

AUTHORITY: With A Copy To:

Mr. Ron Peterson, Executive Dir

Fresno County Transportation Authonity
2220 Tulare Street, Sujte 411

Fresno, CA 93721

Ph: (559) 453-5023 Fax: (559) 488-3303

RESPONSIBLE AGENCY:

Mr. Patrick Wiemiller, Director

City of Fresno, Department of Public Works
2600 Fresno Street, Room 4016

Fresno, CA 93721-3615

Ph: {559) 621-8650; Fax: (559) 488-1045

3.5.1 Notice personally delivered is effective when delivered. Notice sent by
facsimile transmission is deemed to be received upon successful
transmission. Notice sent by first class mail shall be deemed received
on the fifth day after the date of mailing. Either party may change the
above address by giving written notice pursuant to this paragraph.
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3.6

3.7

3.8

39

3.10

3.11

3.12

3.13

Additional Acts and Documents. Each party agrees to do all such things
and take all actions, and to make, execute and deliver such other documents
and instruments, as shall be reasonably requested to carry out the provisions,
intent and purpose of the Agreement.

Integration. This Agreement represents the entire Agreement of the parties
with respect to the subject matter hereof, NO representations, warranties,
inducements or oral agreements have been made by any of the parties except
as expressly set forth herein, or in other contemporaneous written agreements.

Amendment. This Agreement may not be changed, modified, or rescinded
except in writing, signed by all parties hereto, and any attempt at oral
modification of this Agreement shall be void and of no effect,

Independent Agency. Responsible Agency renders services under this
Agreement as an independent agency under the Agreement. None of the
Responsible Agency's agents or employees shall be agents or employees of
the Authority and none of the Authority's agents or employees shall be agents
or employees of Responsible Agency.

Assignment.  The Agreement may not be assigned, transferred,
hypotheticated, or pledged by any party without the express written consent of
all parties hereto.

Binding on Successors. This Agreement shall be binding upon each of the
parties and their respective successor(s), assignee(s) or transferee(s).
Provided however that this provision shall not be construed as an authorization
to assign, transfer, hypothecate or pledge this Agreement, other than as
provided in Section 3.10 above.

Severability. Should any part of this Agreement be determined to be
unenforceable, invalid, or beyond the authority of either party to enter into or
carry out, such determination shall not affect the validity of the remainder of
this Agreement, which shall continue in full force and effect; provided that, the
remainder of this Agreement can, absent the excised portion, be reasonably
interpreted to give effect to the intentions of the parties.

Counterparts. This Agreement may be executed in one or more counterparts
and shall become effective when one or more counterparts have been signed
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3.14

3.15

3.16

317

3.18

3.19

3.20

by all of the parties; each counterpart shall be deemed an original but all
counterparts shall constitute a single document.

Survival. The following provisions in this Agreement shall survive discharge:
3.14.1 Responsible Agency. As to Responsible Agency, the following

sections shall survive discharge: Section 1.6 (Invoices) and Section
2.0 (Project Management/Formation of Project Development Team),

3.14.2 Authority. As to Authority, the following section shall survive
discharge: Section 2.5 (Right to Conduct Audit).

Time. Time is and shall be of the essence of this Agreement and each and all
of its provisions in which performance is a factor.

Remedies Cumulative. No remedy or election of remedies provided for in this
Agreement shall be deemed exclusive, but shall be cumulative with all other
remedies at law or in equity. Each remedy shall be construed to give the
fullest effect allowed by law.

Applicable Law. This Agreement shall be governed by, and construed and
enforced in accordance with the laws of the State of California, The parties
agree that this contract is made in and shall be performed in Fresno County,
California.

Captions. The captions in this Agreement are for convenience only and are
not a part of this Agreement. The captions do not in any way limit or amplify
the provisions of this Agreement and shall not affect the construction or
interpretation of any of its provisions.

No Continuing Waiver. The waiver by any party of any breach of any of the
provisions of this Agreement shall not constitute a continuing waiver or a
waiver of any subsequent breach of the same, or of any other provision of this
Agreement.

No Rights in Third Parties. Nothing in this Agreement, express or implied, is
intended to confer any rights or remedies under or by reason of this Agreement
on any third party, nor is anything in this Agreement intended to relieve or
discharge the obligation or liability of any third party to any party to this
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3.21

3.22

3.23

3.24

3.25

Agreement, nor shall any provision of this Agreement give any third party any
right of subrogation or action over or against any party to this Agreement.

Responsible Agency Legal Proceedings. The Responsible Agency shall
inform the Authority of all pending legal agreements, scheduled settlement
hearings, or other scheduled legal proceedings associated with the Project and
invite and allow Authority to participate in such proceedings or hearings.

Attorney’s Fees and Costs. Authority and Responsible Agency will bear their
own respective costs, including attorney’s fees, in connection with any legal
proceedings related to the interpretation or enforcement of this Agreement or
any of the terms and conditions hereof,

Exhibits and Recitals. The Recitals and Exhibits to this Agreement are fully
incorporated into and are integral parts of this Agreement.

Signator's Warranty. Each party warrants to each other that he or she is fully
authorized and competent to enter into this Agreement in the capacity
indicated by his or her signature and agrees to be bound by this Agreement as
of the day and year first mentioned above upon the execution of this
Agreement by each other party.

Force Majuere. Any party shall be excused from performing its obligations
under this Agreement during the time and to the extent that it is prevented from
performing by an unforeseeable cause beyond its control, including but not
limited to: any incidence of fire, flood; acts of God; commandeering of material,
products, plants or facilities by federal, state or local government; national fuel
shortage; or a material act or omission by any party; when satisfactory
evidence of such cause is presented to that other party, and provided further
such nonperformance is unforeseeable, beyond the control and is not due to
the fault or negligence of the party not performing.




IN WITNESS WHEREOF, the undersigned parties have executed this Agreement on
the day and year first written above.

FRESNO COUNTY TRANSPORTATION AUTHORITY

ATTEST (é Q‘Ly

By &
Bignature) (Signature)
Name Name
(Typed) (Typed)
Title Chair of the Authority Title Executive Director
APPROVED AS TO LEGAL FO‘RMJ APPROVED AS TO ACCOUNTING
KEVIN BRIGGS INTERIM EQUNT f FORM:
By ml,- L Y By el
(Signature) (Signature)
Name MICHAEL E ROWE Name VICKI CROW
Title Senior Deputy County Counsel Title Auditor-Controller/Treasurer-Tax
Collector
CITY OF FRESNO
ATTEST - .
By ‘ /f/’?’m,/i_/“kh By %ﬂmﬁd;r: EI‘IF‘C—- ,Dq}uij
(Signature] (Signature) |y j200 9
Name PATRICK N, WIEMILLER Name REBECCA E. KLISCH
Title Public Works Director Title City Clerk
APPROVED AS TO FORM

JAMES SANCHEZ, City Attorney

BY: ﬂ [-19-2 7
Deputy 4v(
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Measure “C" Short-Range Regional Transportation Program | Project Scope — Exhibit A

EXHIBIT A - PROJECT SCOPE

e Project I-2 — Peach Ave. Widening, Jensen Ave. to Butler Ave.
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Replace information below with information for subject Project phase

Responsible Agency
City of Fresno

Project Limits
The project limits include 1.5 miles of added travel lanes on Peach Ave. between Jensen Ave. and Butler Ave.

Project Phase (Chocse the Project Phase(s) applicabie fo this Agreement)

Phase 1 - Preliminary Engineering [Includes Preliminary Design/Engineering (PS&E) and Environmental]
[0 Phase 2 - Right-of-Way Acquisition

[] Phase 3 - Construction (Includes Project Construction & Construction Management)

Project Phase(s) Scope (Provide detail to descnbe (he Phase(s) ihat is the subject of this Agreement as cheched above|
Phase 1 includes preparation of the enviranmental document to comply with CEQA requirements, and preparation of confract construction
documents including engineer's estimates for construction

Complete Project Scope (Provide detall lo desenbe all phases of the Project - if {5 impartan! for the Authority lo understand the
scope of the entire Project; not just the Project phase(s| that is described above)

The ultimate project will widen Peach Ave. from two lanes o a divided four-lane arterial with median landscaping, protected-lefi-tum-lanes,
bike lanes, curb and gutter, sidewalk, landscaping, streeliights, modifications of existing traffic signal facilities and a installation of new
iraffic signal along Peach Ave. at Church and Bufler Aves., relocation and restoration of property fence lines, and relocation and
replacement of clive and ofher streel irees, Phase 1 is scheduled to commence in July 2009. Phase 1 includes prefiminary
designengineening (PSAE) and environmental review and approval. Phase 2 involves the appraisal, acquisition processing and purchase
of property for street nght-of-way purposes involving several parcels, Phase 2 will begin afier approval of the prefiminary environmental
study (CEQA). Phase 2 consists of preparation of PSBE. Phase 3 invoives construction of the Project, traffic detours using major cross
streets and providing access lo residences and a school site adjacent to Peach Ave In the Project area, and Construction Management
actvities associated with the Project  Phase 3 will be initiated after completion of Phase 2 and relocation of existing utilities by PGAE and
other utility companies,

Project Purpose

The purpose of this project is to provide for improved mobility by increasing capacity along Peach Avenue between Jensen Ave. and State
Route 180.

Transportation Benefit
The project is expected to imprave air quality, reduce traffic congestion thereby improving trave! ime, and motorist and pedesirian safaty,

Implications of Not Doing the Project

It was delermined in various traffic studies that the existing number of travel lanes along Peach Avenue will not be sufficient fo
accommodale the traffic demands In the Year 2030 According to the traffic study conducted by VRPA, the expected volume along the
Project in the Year 2030 will be 22,400 vehicles per day. Based on the projected future volumes, without the Project, the Level of Service
(LOS) is expected fo be LOS 'F". With the Project, the expected LOS is projected to be LOS *B".

Community Engagement
The project limits are within a moderalely populated residential area, Residents, businesses and property owners will be kept informed of
the Project’s stalus and schedule through Project newsletters, the City's website and local media

Construction Staging
Construction phasing may be implemented due to the polential impacts on adjacent residences, businesses, schools, which use thiis street
to access heir property.

Detours
During construction of this Project, traffic will be routed to north/south arterials Willow, Minnewawa, and Clovis Avenues, and eastiwest

arterials Jensen, Church and Butler Avenues, Access to residences, businesses, and schools adjacent to Peach Avenue will be provided
and maintained throughout canstruction




Current Status

Phase 11s scheduled to commence in July 2009. Phase 2 will begin after approval of the preliminary enviranmental study {CEQ4). Phase
3 will be initiated after completion of Phase 2 and relocation of existing utifities by PG&E and ofher utility companies

Contact
For inquiries, you may contact Scotl Mozier, P-E., City Engineer. with the City of Fresno Public Works Dept. at (559) 621-8650
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EXHIBIT B - PROJECT SCHEDULE

T T Project I-2 — Peach Ave. Widening, Jensen Ave. to Butler Ave.

Replace information below with information for subject project phase

Responsible Agency
City of Fresno

Project Limits
The project limits include 1.5 miles of added travel lanes on Peach Ave. between Jensen Ave. and Butler Ave.

Project Phase (Choose all appiicabls fo this Agreement

& Phase 1 - Preliminary Engineering fincludes Preliminary Design/Engineering (PS&E) and Environmentai]
[] Phase 2 - Right-of-Way Acquisitian

[JPhase 3 - Construction (Includes Project Construction & Construction Management)

Contact
For inquiries, you may contact Scott Mozier, P.E., City Engineer, with the City of Fresno Public Works Dept. at (558) 621-8650

Project Schedule (Doubie click on Tabie below to complete for all Project phases - It is important for the Authorty fo undersiana fhe

scheduls for the enlire Project: nof jus! | the Frojsc! phasse(s) that fs checked Aaboye and the subject of this Agreemant, Revise Fiscal Years i

table beiow lo reflect schedule for all phases of the Proect)

SHORT-TERM PROGRAM FY 200910 - 2013114

PROJECTPHASE |START| END 2010111 201112 201211
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EXHIBIT C -

PROJECT FUNDING PROGRAM

Project |-2 — Jensen Ave. to B

i i

Peach Ave. W

idening,

utler Ave.

Replace information below with information for subject Project phase

Responsible Agency
City of Fresno

Project Limits

T

The project limits include 1.5 miles of added trave! lanes on Peach Ave. between Jensen Ave and Butler Ave

Project Phase |Choose ali applicabie i

1 this Agreement — funding for the phase(s) must be fully funde

by the Aulhonty and the Responsibia Agency)
[EPhase 1 - Preliminary Engineering (Includes Preliminary Design/Engineering (PS&E) and Environmental]
[ Pnase 2 - Right-of-Way Acquisition

[ Phase 3 - Construction (Includes Project Canstruction & Construction Management)

Contact

4 o F

J &0

Pt

For inquiries, you may contact Scott Mozier, P.E, City Engineer, with the City of Fresno Public Works Dept. at (559) 621-B650.

Funding Program |§ in mullions)

{Double ciick an Table on the following page to compiete for all Projact phases - Il is important |

he lirme that the agreement is approved

ar the Authorily to undsrstand the funding program for

ihe enlire Project; not st the Project phase(s) that is checked above and the subject of this Agreement)
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