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RECOMMENDATIONS

Staff recommends the Council approve the Measure "C" Draft Cooperative Agreements in
substantially the form attached for the Willow/Shepherd Intersection Improvement Project, the
Monterey Street Bridge Project, the Peach Avenue Widening Project from Butler Avenue to SR-
180, the California Avenue Widening Project from West Avenue to Fruit Avenue and the
Veterans Boulevard/SR-99 Interchange Project; and that the Council authorize the Public Works
Director to execute the Cooperative Project Agreements on behalf of the City subject to City
Attorney approval to form.

EXECUTIVE SUMMARY

On January 27, 2009, the Council adopted Resolution No. 2009-19 in support of the
Measure "C" Short-Term Regional Transportation Program. The program and associated
handbook was approved by the Council of Fresno County Governments (*COG") on January 29,
2009, and in turn by the Fresno County Transportation Authority (“Authority”) on February 18,
2009. The Authority has prepared a Measure “C" Cooperative Project Agreement which is to be
executed by the Authority and a project sponsor such as the City of Fresno for each specific
project. The Agreement will allow the City to deliver a project and request eligible project
funding (Measure “C" or Regional Transportation Mitigation Fee funds) from the Authority that
has been programmed for specific street and highway projects in the Handbook and consistent
with Tier 1 Regional Transportation Program projects listed in the Measure “C" Expenditure
Plan. The Agreement establishes the scope, schedule and budget for each project, including
the Measure "C" funds authorized for the project. The Agreement is a program funding
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agreement; staff will return to Council for required project environmental assessment, approvals
and awards. Staff has prepared the Agreements covering five specific Tier 1 projects which are
anticipated to be considered at the April 2009 FCTA Board meeting: the Willow/Shepherd
Intersection Improvement Project, the Monterey Street Bridge Project, the Peach Avenue
Widening Project from Butler Avenue to SR-180, the Califomnia Avenue Widening Project from
West Avenue to Fruit Avenue and the Veterans Boulevard/SR-99 Interchange Project. The
attached Draft Cooperative Agreements have been approved as to form by the City Attorney's
Office. Staff will return to Council within the next 45 days to address the balance of the City of
Fresno Tier 1 projects that are programmed to receive funding in the 2009/10 fiscal year, in
order that the Authority may consider the remaining project-specific Cooperative Project
Agreements at their scheduled June 2009 Board meeting. Staff will also return to Council within
the next 45 days to recommend amendment of the Annual Appropriations Resolution to
appropriate the Tier 1 funds for these initial five projects, and for required project
approvals/awards following environmental assessment and full match funding.

KEY OBJECTIVE BALANCE

The recommended action best addresses Customer Satisfaction and Employee Satisfaction
through moving forward on critical transportation projects in the City of Fresno that will benefit
the traveling public. Financial Management will be achieved through utilizing the Measure "C"
funds in a timely manner and at the lowest cost to the public.

BACKGROUND

In November 2006, the voters approved a 20-year extension of Measure “C", the half-cent sales
tax for transportation. On January 27, 2009, the Council adopted Resolution No. 2009-19 in
support of the proposed Measure “C" Short-Term Regional Transportation Program. The
program and associated handbook was approved by the Council of Fresno County Governments
("*COG") on January 29, 2009, and in turn by the Fresno County Transportation Authority
("Authority”) on February 18, 2009. The Authority has prepared a Measure "C" Cooperative
Project Agreement which is to be executed by the Authority and a project sponsor such as the
City of Fresno for each specific project. This agreement template was transmitted to the City on
March 23, 2009. The Authority advised staff that the City could request FCTA Board approval of
the project-specific agreements if the Draft agreements were returned to the Authority by April 1,
2009, along with Council approval of the Cooperative Project Agreements. Upon approval by
the FCTA Board, project sponsors such as the City of Fresno will be able to enter into project-
specific agreements with the FCTA in substantially the form attached that will allow Tier 1
projects to move forward.

Five City of Fresno projects have Measure “C" Tier 1 funding programmed for this fiscal year
that require immediate approval of Draft Cooperative Project Agreements to avoid adverse
impacts upon the schedule. The five projects are the Willow/Shepherd Intersection Improvement
Project which has started construction, the Monterey Street Bridge project for which staff will be
requesting Council approval of the consultant agreement within the next 14 days, the Veterans
Boulevard project which is programmed for funding to continue progress on the Project Report
and initiate the environmental document, the California Avenue Widening Project from West
Avenue to Fruit Avenue for which bids have been opened, and the Peach Avenue Widening
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Project which requires Measure "C" funding authorization in order to proceed with right-of-way
acquisition. The remaining City of Fresno 2009/10 projects are very close behind and will be
proposed in the FY2010 capital improvement budget, such that with FCTA Board and Council
approval in June, work will be able to begin on those projects as well after July 1, 2009. Those
remaining Tier 1 projects are the Herndon Avenue/Golden State Boulevard project, the Willow
Avenue project from Teague Avenue to Shepherd Avenue, the Willow Avenue Widening Project
from Shepherd Avenue to Behymer Avenue, the Hemdon Avenue widening from Valentine
Avenue to Marks Avenue, the SR-180 West Frontage Road project and the Peach Avenue
Widening Project from Butler Avenue to Jensen Avenue.

Approval of the attached funding Agreements does not constitute Council approval of the
individual projects funded by Measure “C". Staff will return to Council for adoption of the
associated CEQA/NEPA environmental documents, approval of right-of-way acquisition
agreements, requests for appropriations and for award of construction contracts as required for
each of the projects.

The Draft Cooperative Agreements have been approved as to form by the City Attorney's Office.
FISCAL IMPACT

Implementation of the staff recommendation will have no impact upon the City's General Fund.
Capital projects to be designed and constructed will be funded through Measure “C" Tier 1 funds
along with matching funds such as developer impact fees, Federal grants, State grants and/or
gas tax as appropriate for the specific project.

PHW/SLM/aam
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Attachment: "A" — Cooperative Project Agreement for the Willow/Shepherd Intersection

Improvement Project (Urban Project D-2A)

"B" - Cooperative Project Agreement for the Monterey Street Bridge Project
(Urban Project G)

“C" — Cooperative Project Agreement for the Peach Avenue Widening Project
from Butler Avenue to SR-180 (Urban Project I-3)

“D" — Cooperative Project Agreement for the California Avenue Widening Project
from West Avenue to Fruit Avenue (Urban Project H-1)

“E" — Cooperative Project Agreement for the Veterans Boulevard/SR-99
Interchange Project (Urban Project N-1)
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MEASURE “C”

COOPERATIVE PROJECT AGREEMENT
Short-Term Regional Transportation Program
(Project D-2A Urban, Willow/Shepherd Intersection
Improvements)

This pmperatwe Project Agreement ("Agreement’) is made and entered into
on June I*‘ 2009, by and between the City of Fresno (“Responsible Agency") and
the Fresno County Transportation Authority (“Authority”).

RECITALS

WHEREAS, Authority and Responsible Agency desire to enter into an
Agreement for funding of a transportation improvement project in Fresno County
pursuant to the Measure “C" Short-Term Regional Transportation Program Handbook
(‘Handbook”), and the Fresno County Measure “C" Expenditure Plan (‘Expenditure
Plan"), which was approved by the voters of Fresno County in November 2006; and,

WHEREAS, Responsible Agency desires fo receive eligible Measure “C’
Regional Transportation Program (‘Measure “C”") and Regional Transportation
Mitigation Fee (“RTMF") funding (as applicable) from the Authority for the D-24
Urban, Willow/Shepherd Intersection Improvements (“Project”) as specified in the
Handbook and consistent with the Tier 1 list of Regional Transportation Program
projects referenced in the Expenditure Plan; and

WHEREAS, Authority is authorized to approve Project funding for payment to
Responsible Agency in accordance with this Agreement, the Handbook and the
Expenditure Plan regarding the Project ; and,

WHEREAS, Authority shall provide funding to Responsible Agency for eligible
Project costs “not to exceed” $ 353,000 of Measure “C” funding.

NOW, THEREFORE, in consideration of the mutual promises and
undertakings herein made and the mutual benefits to be derived therefrom, the parties
hereto represent, covenant and agree as follows:



AGREEMENT

SECTION |

Covenants of Responsible Agency

Responsible Agency agrees to abide by the terms and conditions of this

Agreement for the receipt of Measure “C” and RTMF funds (as applicable) and to
comply with the Expenditure Plan, Handbook, and adopted Policies and Procedures,
as well as any subsequent amendments, updates, or other applicable plans.

1.1

1.2

Project Scope, Schedule and Funding Program. The Project scope of work,

schedule and funding program, as well as any change thereto may not be
implemented or initiated until it has been approved by the Authority in
accordance with the Handbook. For purposes of this Agreement, the Project
scope, schedule and funding program is as defined and described in the
Handbook and as further described below. The Responsible Agency must
demonstrate in the funding program that the Project or Project phase is fully
funded.

1.1.1 Project Scope. See Exhibit “A”

1.1.2 Project Schedule. See Exhibit “B"

1.1.3 Project Funding Program. See Exhibit “C"

Eligible Project Costs. Notwithstanding any provisions of Section 1.1 of this
Agreement, the Authority reserves the right to consider on a case by case
basis, eligible costs incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority. Eligible Project
costs shall be equal to or less than Measure “C" and RTMF funds (as
applicable) allocated to a Project as specified in Section 1.1.3 of this
Agreement and in the Handbook. State Transportation Improvement Program
(STIP) or other funding allocations (other than Measure “C" and RTMF)
identified in the Handbook are considered “other” contributions available to the
Project. The Responsible Agency must match Measure “C" funds with other
such funds consistent with the funding program referenced in Section 1.1.3 of
this Agreement and consistent with the Handbook and Expenditure Plan.



1.3

1.4

1.5

NOTE: Expenses incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority for a currently active
project, are incurred at the risk of the Responsible Agency.

Compliance with California PUC Code 142257. Responsible Agency agrees
to the following:

1.3.1 Measure “C” funds will not be used to substitute for property tax funds,
which the Responsible Agency had previously used for regional or other
transportation purposes. It is hereby acknowledged by Responsible
Agency that such substitution of property tax funds is expressly
prohibited by California Public Utilities Code Section 142257,

1.3.2 The Responsible Agency has segregated property tax revenues from its
other general fund revenues used to support the Project so that
verification of non-substitution can be proved through audit or that the
non-substitution of funds shall apply to the Responsible Agency'’s entire
general fund.

1.3.3 Responsible Agency shall account for Project funds received pursuant
to Public Utilities Code Section 142257. Responsible Agency shall
maintain current records in accordance with generally accepted
accounting principles, and shall separately record expenditures for each
type of eligible purpose. Responsible Agency shall make such records
available to the Authority for inspection or audit at any time.

Compliance with Other Laws. In performance of its obligations relating to
administration and completion of the Project, Responsible Agency shall at all
times comply with all federal, state and local laws, ordinances and regulations
currently in force as well as those that are subsequently enacted, promulgated
or amended and thereby become applicable during the term of this Agreement.

Measure “C” Funds Defined. For purposes of this Agreement, eligible
Project Measure “C" and RTMF funds (as applicable) are deemed available as
of the effective date of this Agreement. Eligible Project costs shall be equal to
or less than the amount of funding available for the Project on a fiscal year
basis as specified in the Handbook and in Section 1.1.3 of this Agreement. In
no case shall the total amount of Measure “C" or RTMF funds for the Project in
the Handbook or referenced in Section 1.1.3 of this Agreement be exceeded
without written amendment to this Agreement and to the Handbook.




1.6

1.7

Invoices. The Responsible Agency shall submit invoices to the Authority no
more frequently than monthly for activities conducted over the prior unbilled
month. These documents shall include the following specified information:

1.6.1

1.6.2

1.6.3

1.6.4

1.6.5

1.6.6

Monitoring Expenditures and Progress Payments. The Responsible
Agency will monitor expenditures and progress payments against the
“not to exceed" limits specified in Section 1.1.3 of this Agreement.

Project Progress. If Project costs have not been invoiced for a six-
month period, Responsible Agency agrees to submit a written
explanation of the absence of the Project's progress to the Authority,
along with a target billing date and a target billing amount.

Direct and Indirect Costs. Responsible Agency may include in the
Project invoice, direct and indirect costs of the Project. Indirect costs (as
defined by OMB Circular A-87) will be considered an eligible expense.

Copies of Invoices. Responsible Agency shall provide the Authority
with one (1) copy of appropriate source documentation to substantiate
Project expenses or costs.

Eligible Project Cost Request Deadline. Invoices for eligible Project
costs incurred by the Responsible Agency shall be submitted to the
Authority on the approved form. The appropriation request will specify
the use of the funding and the manner in which local matching funds
were applied. The Authority's Executive Director will review invoices for
accuracy and sufficiency in terms of compliance with the foregoing
requirements. Unsatisfactory or inadequate invoices will be returned to
the Responsible Agency for correction and resubmission. Upon receipt
of a proper invoice, eligible Measure “C" and RTMF funds (as
applicable) shall be provided to the Responsible Agency within 45 days.

Use of Funds. Responsible Agency shall use Measure “C” and RTMF
funds (as applicable) consistent with the Expenditure Plan, Handbook,
and Section 1.1.1 of this Agreement.

Reporting Form. Responsible Agency will indicate in the invoice form, its

intent to complete and return the Annual Reporting Form (reference Appendix
C in the Handbook) to the Authority no later than October 15" of each year. |f
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1.8

1.9

1.10

the Responsible Agency does not return the Annual Reporting Form to the
Authority by that deadline, the Authority will withhold Measure “C" and RTMF
funds (as applicable) until such time as the form is returned by the Responsible
Agency and reviewed for correctness by the Authority,

Cost Savings and Excess Costs.

1.8.1 Cost Savings. After the Project has been accepted by the Responsible
Agency as complete, any positive difference between the total Project
cost, as approved by the Authority pursuant to Section 1.1.3 and the
total amount invoiced to the Authority shall be considered Project cost
savings and shall be reprogrammed to other Tier 1 projects by Fresno
COG and the Authority as provided in the Handbook, as amended or
updated.

1.8.2 Excess Costs. In the event the actual total Project costs exceed the
estimate approved by the Authority, this amount will be considered an
Excess Cost.

1.8.3 Reconciliation of Excess Costs. In the event that costs to complete the
Project exceed the total amount of funds programmed, the Responsible
Agency will be fiscally responsible for the full amount of Excess Costs
associated with the Project, unless otherwise agreed by the parties
pursuant to Section 2.3 of this Agreement.

Project Management/Formation of Project Development Team (PDT). To
ensure that the Project is implemented in a timely manner and consistent with
the Handbook and Expenditure Plan, a Project Development Team (PDT) shall
be formed under the control of the Responsible Agency. The Responsible
Agency will form, notice, conduct and administer the PDT for the Project. The
PDT formed for the Project shall include a staff member from both the
Authority and Fresno COG.

Award of Project. The Responsible Agency shall administer the Project,
including but not limited to its advertisement and award of all contracts, in
accordance with applicable legal requirements as provided above in Section
1.4 and in full conformity with the standards applied by Responsible Agency in
the administration of its own road construction projects.




1.11

1.12

1.13

Maintenance of Project Records. Responsible Agency shall maintain
complete and accurate records with respect to costs addressed in Section
1.1.3 of this Agreement. All such records shall be maintained on a generally-
accepted accounting basis and be clearly identified and readily accessible.
Responsible Agency shall provide free access to the Authority at all times to
such books and records. Responsible Agency shall maintain all work data,
documents, and proceedings of this Agreement for a period of five (5) years
from the date of final audit from the Authority.

Project Groundbreaking and Ribbon Cutting Ceremonies. Responsible
Agency shall acknowledge Measure “C" funding contribution to the Project at
the groundbreaking and ribbon cutting ceremony should the Responsible
Agency conduct such a ceremony. Groundbreaking and ribbon cutting
ceremonies are encouraged, but not required. The costs of all ceremanies will
be considered a project construction expense.

Project Signage. Responsible Agency shall provide signage at construction
sites or on equipment, as appropriate, for the projects funded partially or wholly
by Measure “C" sales tax revenue included in the Handbook so that Fresno
County Taxpayers are informed as to how funds are being used. The signage
shall be in conformance with specifications approved by and on file with the
Authority, and included in Appendix D in the Handbook.



SECTION I

Covenants of Authority

Authority agrees to provide Measure “C" and RTMF funds to the Responsible Agency
for eligible Project costs in accordance with the terms and conditions set forth herein,
and in compliance with the Expenditure Plan, the Handbook, all Measure “C” Policies
and Procedures, as well as any subsequent amendments or updates, and to other
applicable plans and programs.

2.1

2.2

Eligible Project Cost Payments. The Authority shall make payments to
Responsible Agency for actual incurred eligible Project costs as specified in

Section 1.1.3 of this Agreement and consistent with the Handbook. To receive
payments for Project work completed, the Responsible Agency shall comply
with the following procedures:

2.1.1 Ineligible Costs. The Authority reserves the right to recover payment
made to the Responsible Agency if payment made on an invoice
includes ineligible Project costs.

2.1.2 Payment Amount. The amount of Project payments to the Responsible
Agency shall be made pursuant to the Handbook and this Agreement.

2.1.3 Suspension of Payment. Payments for eligible Project costs shall be
suspended without interest when a dispute arises as to whether or not a
cost item(s) is eligible for payment.

2.1.3.1Dispute Resolution. All disputes shall be settled in accordance
with the laws of the State of California. Once a dispute has
occurred, the Authority and Responsible Agency shall attempt to
resolve the dispute informally in a mutually agreeable manner.

Right to Conduct Audit. The Authority shall have the right to conduct an
audit of all Responsible Agency's records pertaining to the Project at any time
following completion of the Project.

2.2.1 Notice of Audit. The Authority shall provide at least 30 days’ advance
notice to the Responsible Agency if an audit is to be conducted.



2.3  Reconciliation of Excess Costs. Excess project costs to complete a Project
are not eligible for reimbursement. The amount of Measure “C" and RTMF
funds identified in Section 1.1.3 of this Agreement and in the Handbook are the
maximum funds available for reimbursement to the Responsible Agency and
will not be exceeded by the Responsible Agency without an approved
amendment to this Agreement. If needed for that purpose, the Responsible
Agency shall make a written request to the Authority for an amendment to this
Agreement. Any such amendment shall constitute an effective modification of
this Agreement only if signed and approved by duly authorized representatives
of both the Authority and the Responsible Agency.

SECTION Il

Mutual Covenants

The Authority is released from any liability to Responsible Agency regarding the
Authority's administration and issuance of the Measure “C" and RTMF proceeds
except for any breach of Authority's fiduciary duty as set forth in the Expenditure Plan
and Handbook.

3.1  Effective Date and Term. This Agreement shall become effective as of the
date of its execution by the Authority and Responsible Agency and shall
remain in full force and effect through June 30, 2010, unless earlier terminated
as provided in Section 3.2 or in Section 3.4 of this Agreement.

3.2 Discharge. This Agreement shall be subject to discharge as follows:

3.2.1 Termination of Mutual Consent. This Agreement may be terminated at
any time by mutual consent of Responsible Agency and Authority. If
this Agreement is mutually terminated by the parties, Responsible
Agency will no longer receive Measure “C" or RTMF funds (as
applicable) unless a new agreement between Responsible Agency and
Authority is formed.

3.2.2 Discharge Upon Completion of Project. Except as to any rights or
obligations which survive discharge as specified herein below in
Section 3.14 (“Survival"), this Agreement shall be discharged, and the
parties shall have no further obligation to each other, upon completion
of the Project as certified by the Authority.
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3.2.3 Termination by Authority. The Authority reserves the right to terminate

the Agreement at any time by giving written notice to Responsible
Agency of such termination and specifying the effective date thereof,
provided that the effective date of termination shall be at least 10 days
after the date Authority sends written notice of termination. If this
Agreement is terminated by the Authority as provided herein,
Responsible Agency will be paid by the Authority for eligible Project
costs incurred prior to the effective date of termination of the
Agreement consistent with the funding program contained in Section
1.1.3 and in the Handbook. In that event, all finished or unfinished
documents and other materials shall, at the option of the Authority,
become its property subject to the terms and conditions of Section 1.11
of this Agreement.

3.3 Indemnity. It is mutually understood and agreed, relative to the reciprocal
indemnification of Authority and Responsible Agency:

3.3.1

3.3.2

Responsible Agency shall fully defend, indemnify and hold harmless
Authority, and any officer or employee of Authority, against any and all
damages, liabilities, claims and expenses, arising out of Responsible
Agency's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 895.4, Responsible Agency shall
fully defend, indemnify and hold the Authority harmless from any liability
imposed for injury as defined by Government Code Section 810.8
occurring by reason of anything done or omitted to be done by
Responsible Agency under this Agreement or in connection with any
work, authority, or jurisdiction delegated to Responsible Agency under
this Agreement.

Authority shall fully defend, indemnify and hold harmless Responsible
Agency, and any officer or employee of Responsible Agency, against
any and all damages, liabilities, claims and expenses, arising out of
Authority's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 895.4, Authority shall fully
defend, indemnify and hold the Responsible Agency harmless from any
liability imposed for injury as defined by Government Code Section
810.8 occurring by reason of anything done or omitted to be done by




3.4

3.5

Authority under this Agreement or in connection with any work,
authority, or jurisdiction delegated to Authority under this Agreement.

Limitation. All obligations of the Authority under the terms of this Agreement

are expressly subject to the Authority's continued authorization to collect and
expend the sales tax proceeds provided by Measure “C" and RTMF funds. |If
for any reason the Authority’s right to collect or expend such sales tax and
RTMF proceeds is terminated or suspended in whole or part, the Authority
shall promptly notify the Responsible Agency, and the parties shall consult on
a course of action. If, after twenty-five (25) working days, a course of action is
not agreed upon by the parties, this Agreement shall be deemed terminated by
mutual or joint consent; provided, that any future obligation to fund from the
date of the notice shall be expressly limited by and subject to (i) the lawful
ability of the Authority to expend sales tax or RTMF proceeds for the purposes
of the Agreement; and (i) the availability, taking into consideration all the
obligations of the Authority under all outstanding contracts, agreements to
other obligations of the Authority, of funds for such purposes.

Notices. Except as may be otherwise required by law, any notice to be given
shall be written and shall be either personally delivered, sent by facsimile
transmission or sent by first class mail, postage prepaid and addressed as
follows:

AUTHORITY: With A Copy To:

Mr, Ron Peterson, Executive Dir.
Fresno County Transportation Authority
2220 Tulare Street, Suite 411

Fresno, CA 83721

Ph: (559) 453-5023 Fax: (559) 488-3303

RESPONSIBLE AGENCY:

Mr. Patrick Wiemiller, Public Works Direclor
City of Fresno, Public Works Department
2600 Fresno Street, 4" Floor

Ph: (559) 621-8650 Fax: (559) 488-1045
FAX Number

3.5.1 Notice personally delivered is effective when delivered. Notice sent by
facsimile transmission is deemed to be received upon successful
transmission. Notice sent by first class mail shall be deemed received
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3.6

3.7

3.8

3.9

3.10

3.1

3.12

on the fifth day after the date of mailing. Either party may change the
above address by giving written notice pursuant to this paragraph.

Additional Acts and Documents. Each party agrees to do all such things
and take all actions, and to make, execute and deliver such other documents
and instruments, as shall be reasonably requested to carry out the provisions,
intent and purpose of the Agreement.

Integration. This Agreement represents the entire Agreement of the parties
with respect to the subject matter hereof, NO representations, warranties,
inducements or oral agreements have been made by any of the parties except
as expressly set forth herein, or in other contemporaneous written agreements.

Amendment. This Agreement may not be changed, modified, or rescinded
except in writing, signed by all parties hereto, and any attempt at oral
modification of this Agreement shall be void and of no effect.

Independent Agency. Responsible Agency renders services under this
Agreement as an independent agency under the Agreement. None of the
Responsible Agency's agents or employees shall be agents or employees of
the Authority and none of the Authority’s agents or employees shall be agents
or employees of Responsible Agency.

Assignment.  The Agreement may not be assigned, transferred,
hypothecated, or pledged by any party without the express written consent of
all parties hereto.

Binding on Successors. This Agreement shall be binding upon each of the
parties and their respective successor(s), assignee(s) or transferee(s).
Provided however that this provision shall not be construed as an authorization
to assign, transfer, hypothecate or pledge this Agreement, other than as
provided in the immediately preceding Section 3.10 of this Agreement.

Severability. Should any part of this Agreement be determined to be
unenforceable, invalid, or beyond the authority of either party to enter into or
carry out, such determination shall not affect the validity of the remainder of
this Agreement, which shall continue in full force and effect; provided that, the
remainder of this Agreement can, absent the excised portion, be reasonably
interpreted to give effect to the intentions of the parties.
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3.13 Counterparts. This Agreement may be executed in one or more counterparts
and shall become effective when one or more counterparts have been signed
by all of the parties; each counterpart shall be deemed an original but all
counterparts shall constitute a single document.

3.14 Survival. The following provisions in this Agreement shall survive discharge:

3.141 Responsible Agency. As to Responsible Agency, the following
sections of this Agreement shall survive discharge: Section 1.6
(“Invoices”) and Section 1.9 (“Project Management/Formation of
Project Development Team”),

3.14.2  Authority. As to Authority, the following sections of this Agreement
| shall survive discharge: Section 2.2 (“Right to Conduct Audit’).

3.15 Time. Time is and shall be of the essence of this Agreement and each and all
of its provisions in which performance is a factor.

3.16 Remedies Cumulative. No remedy or election of remedies provided for in this
Agreement shall be deemed exclusive, but shall be cumulative with all other
remedies at law or in equity. Each remedy shall be construed to give the
fullest effect allowed by law.

3.17 Applicable Law. This Agreement shall be governed by, and construed and
enforced in accordance with the laws of the State of California. The parties
agree that this contract is made in and shall be performed in Fresno County,
California.

3.18 Captions. The captions in this Agreement are for convenience only and are
not intended to and shall not in any way limit or amplify the provisions of this
Agreement and shall not affect the construction or interpretation of any of its
provisions.

3.19 No Continuing Waiver. The waiver by any party of any breach of any of the
provisions of this Agreement shall not constitute a continuing waiver or a
waiver of any subsequent breach of the same, or of any other provision of this
Agreement.

3.20 No Rights in Third Parties. Nothing in this Agreement, express or implied, is
intended to confer any rights or remedies under or by reason of this Agreement
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on any third party, nor is anything in this Agreement intended to relieve or
discharge the obligation or liability of any third party to any party to this
Agreement, nor shall any provision of this Agreement give any third party any
right of subrogation or action over or against any party to this Agreement,

3.21 Responsible Agency Legal Proceedings. The Responsible Agency shall
inform the Authority of all pending legal proceedings associated with the
Project to which Responsible Agency is a party, and allow Authority to
participate in such proceedings to the extent legally authorized.

3.22 Attorney’s Fees and Costs. Authority and Responsible Agency will bear their
own respective costs, including attorney's fees, in connection with any legal
proceedings related to the interpretation or enforcement of this Agreement or
any of the terms and conditions hereof.

3.23 Exhibits and Recitals. The Recitals and Exhibits to this Agreement are fully
incorporated into and are integral parts of this Agreement.

3.24 Signator's Warranty. Each signatory to this Agreement warrants to the other
party that he or she is fully authorized and competent to execute this
Agreement in the capacity indicated by his or her signature, and each party
agrees to be bound by this Agreement as of the day and year first mentioned
above upon the execution of this Agreement by each party's authorized
representatives.

3.25 Force Majuere. Any party shall be excused from performing its obligations
under this Agreement during the time and to the extent that it is prevented from
performing by an unforeseeable cause beyond its control, including but not
limited to: any incidence of fire, flood; acts of God; commandeering of material,
products, plants or facilities by federal, state or local government; national fuel
shortage; or a material act or omission by any party; when satisfactory
evidence of such cause is presented to that other party, and provided further
such nonperformance is unforeseeable, beyond the control and is not due to
the fault or negligence of the party not performing.

13



IN WITNESS WHEREOF, the undersigned parties have executed this Agreement on
the day and year first written above.

FRESNO COUNTY TRANSPORTATION AUTHORITY

ATTEST -
By By
(Signature)
Name . Name
(Typed) (Typed)
Tite  __Chair of the Authority Title Executive Director
APPROVED AS TO LEGHL FORM: £ APPROVED AS TO ACCOUNTING
KEVIN BRIGGS, INFER ggfy FORM: J
COUNSEL [ o A
By Yk AP

fSlgnature} / {Blgnaturej

Name | Name "mﬁ
(MICHAEL E ROWE) (VICKI CROW)
Title Senior Deputy County Counsel Title Auditor-Controller/Treasurer-Tax
Collector

City of Fresno
w (B flle s jymL yelss Depuly

(Signature) (/ (Signature)
Name Name ZEnner Hove los

(PATRICK N. WIEMILLER) (REBECCA E. KLISCH)

Title Public Works Director Title City Clerk

APPROVED AS TO FORM
JAMES SANCHEZ, City Attorney

BY: L $-0%}-oA
Deputy CJ.1[L
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' Measure 'C* Short-Range Regional Transportation Program | Project Scope - Exhibit A

EXHIBIT A - PROJECT SCOPE

Urban Project D-2A — Willow/Shepherd Intersection Improvements
e e

Hesponsibla Agency
City of Fresno

Project Limits
The project limits include the reconstruction of the Willow Avenue and Shepherd Intersection. The limits of construction extend 1300' west
and 1050’ east of the Intarsection an Shepherd Avenue and 2250' south and 750' north of the intersection on Willow Avenue.

Project Phase

a1 Phase 1 - Preliminary Engineering fincludes Preliminary Desigrn/Enginesnng (PS&E) and Emvironmental]
1 Phase 2 - Right-of-Way Acquisition

= Phase 3 - Construction (includes Project Construction & Construction Management)

Froject Phase(s) Scope
The ultimale project will reconstruct the intersection of Willow Avenue and Shepherd Avenue, Phase 3 involves construction of the Project,
Construction Management and traffic detours using Chestnut, Peach, Teague and Perin Avenuas.

Complete Project Scope

Phase 1 and Phase 2 have been completed. Phase 1 included development of PS&E and preparation of the environmental documents to
comply with NEPA and CEQA requirements. The NEPA determination for this project was a Programmatic Categorical Exclusion and the
CEQA determination was a Categorical Exemplion. Phase 2 included the appraisal, acquisition processing and purchase of 2 parcels
along the east side of Willow Avenue,

Froject Purpose
The purpose of this project is to reduce congestion, improve safety and improve traffic operations through the intersection of Willow and
Shepherd Avenuaes.

Transportation Benefit

The project is expected lo reduce traffic congestion thereby improving travel time and motorist safety.

implications of Not Doing the Project

It was datermined in vanious traffic studles that the existing number of travel lanes along Willow Avenue and Shepherd Avenue will not be
sufficient to accommodate the traffic demands in the Year 2025. According to the traffic study conducted by City of Fresno Traffic Division,
the expected volume along the Project in the Year 2025 will be 38,000 vehicles per day and 3,300 during the PM Peak Hour. Based on
the expected future volumes, without the Project, the Level of Service (LOS) is expected to be LOS *F". With the Project, the expected
LOS is projected to be LOS "D,

Communily Engagement

The project fimits are within a moderately populated residential area. Residents and property owners will be kept informed of the Project's
status and schedule through the local media. The improvements have been carefully coordinated with the adjacent business owner.

Construction Staging
Construction phasing has been implemented due to the potential impacts on adjacent residences and businesses, which use this facility to
access their property.

Datours

During construction of this Project, the east and west bound traffic will be routed south bound on Chestnut Avenue or Peach Avenue and
then east or west bound along Teague Avenue, The north and south bound traffic will be routed west bound on Teague Avenue or Perrin
Avenue and then north or south bound along Chestnut Avenus.

Currant Status

Phase 1 and 2 are complele and Phase 3 will be initiated. Funding for this Phase was programmed as of the date of execution of this
Agreement.

Contact
Faor inquiries, you may contact Scoft Mazier, PE., with the City of Fresno Public Works Dept. at (559) 621-8650.



Measure “C" Short-Range Regional Transportation Program | Project Schedule - Exhibit B

EXHIBIT B - PROJECT SCHEDULE

TR Urban Project D-2A — Willow/Shepherd Intersection Improvements

B o ~umw TR TS W —— i i B 4 & 32
-y 8 T ittt
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ponsible Agency
City of Fresno
Project Limits
The project limits include the reconstruction of the Willow Avenue and Shepherd Intersection. The limits of construction exiend 1300 west
and 1050' east of the inlersection on Shepherd Avenue and 2250' south and 750" north of the intersection on Willow Avenue.

Froject Phase

o1 Phase 1 - Preliminary Engineering [Includes Prefiminary Design/E ngineening (FS&E) and Environmental]
o Phase 2 - Right-of-Way Acquisition

m Phase 3 - Construction (includes Project Consiruchion & Canstruction Management)

For inquiries, you may contact Scolt Mazier, P.E., with the City of Fresno Public Works Dept, at (558) 621-8650.

rojecl Schodule

SHORT-TERM PROGRAM FY Z008/09 - 2009/10

PROJECT PHASE | START 2008/09 2008/M10

Prelim. Eng."1

. Prelim. Desi_g-n
. PSEE
. Enwiron. Doc.

. Dther (Explain)
Other (Explain)

Wids [ Ik =

Prior Prior

1. Parcel Research
2. Appraisal

3. Acquisition
4. Other (Explain)
5. Other (Explain)

2011/12| 2012713

1. Bid Devel.

2. Construction

3. Constr. Manage.
4. Detour Process

5. Other [Explain}

1 Erefimimay Enguoearig Mooy Desiondnginesirg (FE)L Emavamerds)
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¥ Propect Commrmaion & e ! AMarsrpevnent



SHORT-TERM PROGRAM FY 2008/09 - 2009/10

PROJECT PHASE | START 2009/10

Prelim. Eng.*1

. Prelim, Design
PSEE

. Environ. Doc.
. Other {Explain)
. Other (Explain)
C : Prior Prior
. Parcel Research
. Appraisal

. Acquisition

. Other (Explain)
Other {Explain)
0 . 2011/12| 2012/13
. Bid Devel.

. Construction

. Constr. Manage.
. Detour Process
. Other (Explain)

il ol E

Al - R I AR

[0 -9 IO D

T Prafmnay Engieenmg, Frofminae Desgn/Eagneenng (PSE), Emsronmantn
"2 Ragti-of Wry Acyuisition
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Measure "C” Short-Range Regional Transportation Program | Project F unding Program — Exhibit C

EXHIBIT C -
PROJECT FUNDING PROGRAM

Urban Project D-2A — Willow/Shepherd Intersection Improvements

B s e s e e e o S R R R S W N W SR S T M N T T T T a2

Hesy Sl Agenoy

City of Fresne

rogucl Limits

The project limits include the reconstruction of the Willow Avenue and Shepherd Intersection. The limits of construction extend 1300 wast
and 1050' east of the intersection on Shepherd Avenue and 2250' south and 750 north of the intersection on Willow Aveanue,

roject Phaso

o Phase 1 - Preliminary Engineering [includes Prefiminary DesigryEngineerng (PS&E) and Environmental]
1t Phase 2 - Right-of-Way Acquisition
m Phase 3 - Construction (Inclides Project Construction & Construction Management)

Contact

For inquiries, you may contact Scolt Mozier, P.E., with the City of Fresna Public Works Dept. at (559) 621-8650,
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CITY OF FREGND
City Clerk's Office {Qnigieal)

MEASURE “C”
COOPERATIVE PROJECT AGREEMENT
Short-Term Regional Transportation Program
(Project G Urban, Monterey Street Bridge
Rehabilitation)

This Cooperative Project Agreement (“Agreement”) is made and entered into
on June /= 2009, by and between the City of Fresno (“Responsible Agency”) and
the Fresno County Transportation Authority (“Authority”).

RECITALS

WHEREAS, Authority and Responsible Agency desire to enter into an
Agreement for funding of a transportation improvement project in Fresno County
pursuant to the Measure “C" Short-Term Regional Transportation Program Handbook
("Handbook’), and the Fresno County Measure “C" Expenditure Plan (“Expenditure
Plan”), which was approved by the voters of Fresno County in November 2006; and,

WHEREAS, Responsible Agency desires to receive eligible Measure “C”
Regional Transportation Program (‘Measure “C™) and Regional Transportation
Mitigation Fee (‘RTMF”) funding (as applicable) from the Authority for the G Urban,
Monterey Street Bridge Rehabilitation (“Project”) as specified in the Handbook and
consistent with the Tier 1 list of Regional Transportation Program projects referenced
in the Expenditure Plan; and

WHEREAS, Authority is authorized to approve Project funding for payment to
Responsible Agency in accordance with this Agreement, the Handbook and the
Expenditure Plan regarding the Project ; and,

WHEREAS, Authority shall provide funding to Responsible Agency for eligible
Project costs “not to exceed" $ 1,602,000 of Measure “C” funding.

NOW, THEREFORE, in consideration of the mutual promises and
undertakings herein made and the mutual benefits to be derived therefrom, the parties
hereto represent, covenant and agree as follows:



AGREEMENT

SECTION |

Covenants of Responsible Agency

Responsible Agency agrees to abide by the terms and conditions of this

Agreement for the receipt of Measure “C" and RTMF funds (as applicable) and to
comply with the Expenditure Plan, Handbook, and adopted Policies and Procedures,
as well as any subsequent amendments, updates, or other applicable plans.

1.1

1.2

Project Scope, Schedule and Funding Program. The Project scope of work,
schedule and funding program, as well as any change thereto may not be
implemented or initiated until it has been approved by the Authority in
accordance with the Handbook. For purposes of this Agreement, the Project
scope, schedule and funding program is as defined and described in the
Handbook and as further described below. The Responsible Agency must
demonstrate in the funding program that the Project or Project phase is fully
funded.

1.1.1 Project Scope. See Exhibit ‘A"

1.1.2 Project Schedule. See Exhibit “B”

1.1.3 Project Funding Program. See Exhibit “C"

Eligible Project Costs. Notwithstanding any provisions of Section 1.1 of this
Agreement, the Authority reserves the right to consider on a case by case
basis, eligible costs incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority. Eligible Project
costs shall be equal to or less than Measure “C” and RTMF funds (as
applicable) allocated to a Project as specified in Section 1.1.3 of this
Agreement and in the Handbook. State Transportation Improvement Program
(STIP) or other funding allocations (other than Measure “C" and RTMF)
identified in the Handbook are considered “other” contributions available to the
Project. The Responsible Agency must match Measure “C" funds with other
such funds consistent with the funding program referenced in Section 1.1.3 of
this Agreement and consistent with the Handbook and Expenditure Plan.



1.3

1.4
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NOTE: Expenses incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority for a currently active
project, are incurred at the risk of the Responsible Agency.

Compliance with California PUC Code 142257. Responsible Agency agrees
to the following:

1.3.1 Measure “C" funds will not be used to substitute for property tax funds,
which the Responsible Agency had previously used for regional or other
transportation purposes. It is hereby acknowledged by Responsible
Agency that such substitution of property tax funds is expressly
prohibited by California Public Utilities Code Section 142257,

1.3.2 The Responsible Agency has segregated property tax revenues from its
other general fund revenues used to support the Project so that
verification of non-substitution can be proved through audit or that the
non-substitution of funds shall apply to the Responsible Agency's entire
general fund.

1.3.3 Responsible Agency shall account for Project funds received pursuant
to Public Utilities Code Section 142257. Responsible Agency shall
maintain current records in accordance with generally accepted
accounting principles, and shall separately record expenditures for each
type of eligible purpose. Responsible Agency shall make such records
available to the Authority for inspection or audit at any time.

Compliance with Other Laws. In performance of its obligations relating to
administration and completion of the Project, Responsible Agency shall at all
times comply with all federal, state and local laws, ordinances and regulations
currently in force as well as those that are subsequently enacted, promulgated
or amended and thereby become applicable during the term of this Agreement.

Measure “C" Funds Defined. For purposes of this Agreement, eligible
Project Measure “C" and RTMF funds (as applicable) are deemed available as
of the effective date of this Agreement. Eligible Project costs shall be equal to
or less than the amount of funding available for the Project on a fiscal year
basis as specified in the Handbook and in Section 1.1.3 of this Agreement. In
no case shall the total amount of Measure “C" or RTMF funds for the Project in
the Handbook or referenced in Section 1.1.3 of this Agreement be exceeded
without written amendment to this Agreement and to the Handbook.




1.6

1.7

Invoices. The Responsible Agency shall submit invoices to the Authority no
more frequently than monthly for activities conducted over the prior unbilled
month. These documents shall include the following specified information:

1.6.1

1.6.2

1.6.3

1.6.4

1.6.5

166

Monitoring Expenditures and Progress Payments. The Responsible
Agency will monitor expenditures and progress payments against the
“not to exceed" limits specified in Section 1.1.3 of this Agreement.

Project Progress. If Project costs have not been invoiced for a six-
month period, Responsible Agency agrees to submit a written
explanation of the absence of the Project's progress to the Authority,
along with a target billing date and a target billing amount.

Direct and Indirect Costs. Responsible Agency may include in the
Project invoice, direct and indirect costs of the Project. Indirect costs (as
defined by OMB Circular A-87) will be considered an eligible expense.

Copies of Invoices. Responsible Agency shall provide the Authority
with one (1) copy of appropriate source documentation to substantiate
Project expenses or costs.

Eligible Project Cost Request Deadline. Invoices for eligible Project
costs incurred by the Responsible Agency shall be submitted to the
Authority on the approved form. The appropriation request will specify
the use of the funding and the manner in which local matching funds
were applied. The Authority's Executive Director will review invoices for
accuracy and sufficiency in terms of compliance with the foregoing
requirements. Unsatisfactory or inadequate invoices will be retumed to
the Responsible Agency for correction and resubmission. Upon receipt
of a proper invoice, eligible Measure *C" and RTMF funds (as
applicable) shall be provided to the Responsible Agency within 45 days.

Use of Funds. Responsible Agency shall use Measure “C" and RTMF
funds (as applicable) consistent with the Expenditure Plan, Handbook,
and Section 1.1.1 of this Agreement.

Reporting Form. Responsible Agency will indicate in the invoice form, its

intent to complete and return the Annual Reporting Form (reference Appendix
C in the Handbook) to the Authority no later than October 15 of each year. If

4



1.8

1.9

1.10

the Responsible Agency does not return the Annual Reporting Form to the
Authority by that deadline, the Authority will withhold Measure “C" and RTMF
funds (as applicable) until such time as the form is returned by the Responsible
Agency and reviewed for correctness by the Authority,

Cost Savings and Excess Costs.

1.8.1 Cost Savings. After the Project has been accepted by the Responsible
Agency as complete, any positive difference between the total Project
cost, as approved by the Authority pursuant to Section 1.1.3 and the
total amount invoiced to the Authority shall be considered Project cost
savings and shall be reprogrammed to other Tier 1 projects by Fresno
COG and the Authority as provided in the Handbook, as amended or
updated.

1.8.2 Excess Costs. In the event the actual total Project costs exceed the
estimate approved by the Authority, this amount will be considered an
Excess Cost.

1.8.3 Reconciliation of Excess Costs. In the event that costs to complete the
Project exceed the total amount of funds programmed, the Responsible
Agency will be fiscally responsible for the full amount of Excess Costs
associated with the Project, unless otherwise agreed by the parties
pursuant to Section 2.3 of this Agreement.

Project Management/Formation of Project Development Team (PDT). To
ensure that the Project is implemented in a timely manner and consistent with
the Handbook and Expenditure Plan, a Project Development Team (PDT) shall
be formed under the control of the Responsible Agency. The Responsible
Agency will form, notice, conduct and administer the PDT for the Project. The
PDT formed for the Project shall include a staff member from both the
Authority and Fresno COG.

Award of Project. The Responsible Agency shall administer the Project,
including but not limited to its advertisement and award of all contracts, in
accordance with applicable legal requirements as provided above in Section
1.4 and in full conformity with the standards applied by Responsible Agency in
the administration of its own road construction projects.
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1.12
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Maintenance of Project Records. Responsible Agency shall maintain

complete and accurate records with respect to costs addressed in Section
1.1.3 of this Agreement. All such records shall be maintained on a generally-
accepted accounting basis and be clearly identified and readily accessible.
Responsible Agency shall provide free access to the Authority at all times to
such books and records. Responsible Agency shall maintain all work data,
documents, and proceedings of this Agreement for a period of five (5) years
from the date of final audit from the Authority.

Project Groundbreaking and Ribbon Cutting Ceremonies. Responsible
Agency shall acknowledge Measure "C" funding contribution to the Project at
the groundbreaking and ribbon cutting ceremony should the Responsible
Agency conduct such a ceremony. Groundbreaking and ribbon cutting
ceremonies are encouraged, but not required. The costs of all ceremonies will
be considered a project construction expense.

Project Signage. Responsible Agency shall provide signage at construction
sites or on equipment, as appropriate, for the projects funded partially or wholly
by Measure “C" sales tax revenue included in the Handbook so that Fresno
County Taxpayers are informed as to how funds are being used. The signage
shall be in conformance with specifications approved by and on file with the
Authority, and included in Appendix D in the Handbook.




SECTION Il

Covenants of Authority

Authority agrees to provide Measure “C™ and RTMF funds to the Responsible Agency
for eligible Project costs in accordance with the terms and conditions set forth herein,
and in compliance with the Expenditure Plan, the Handbook, all Measure “C” Policies
and Procedures, as well as any subsequent amendments or updates, and to other
applicable plans and programs.

2.1  Eligible Project Cost Payments. The Authority shall make payments to
Responsible Agency for actual incurred eligible Project costs as specified in
Section 1.1.3 of this Agreement and consistent with the Handbook. To receive
payments for Project work completed, the Responsible Agency shall comply
with the following procedures:

2.1.1 Ineligible Costs. The Authority reserves the right to recover payment
made to the Responsible Agency if payment made on an invoice
includes ineligible Project costs.

2.1.2 Payment Amount. The amount of Project payments to the Responsible
Agency shall be made pursuant to the Handbook and this Agreement.

2.1.3 Suspension of Payment. Payments for eligible Project costs shall be
suspended without interest when a dispute arises as to whether or not a
cost item(s) is eligible for payment.

2.1.3.1Dispute Resolution. All disputes shall be settied in accordance
with the laws of the State of California. Once a dispute has
occurred, the Authority and Responsible Agency shall attempt to
resolve the dispute informally in a mutually agreeable manner.

22 Right to Conduct Audit. The Authority shall have the right to conduct an
audit of all Responsible Agency's records pertaining to the Project at any time
following completion of the Project.

2.2.1 Notice of Audit. The Authority shall provide at least 30 days' advance
notice to the Responsible Agency if an audit is to be conducted.




2.3

Reconciliation of Excess Costs. Excess project costs to complete a Project

are not eligible for reimbursement, The amount of Measure “C” and RTMF
funds identified in Section 1.1.3 of this Agreement and in the Handbook are the
maximum funds available for reimbursement to the Responsible Agency and
will not be exceeded by the Responsible Agency without an approved
amendment to this Agreement. If needed for that purpose, the Responsible
Agency shall make a written request to the Authority for an amendment to this
Agreement. Any such amendment shall constitute an effective modification of
this Agreement only if signed and approved by duly authorized representatives
of both the Authority and the Responsible Agency.

SECTION il

Mutual Covenants

The Authority is released from any liability to Responsible Agency regarding the
Authority's administration and issuance of the Measure “C” and RTMF proceeds
except for any breach of Authority’s fiduciary duty as set forth in the Expenditure Plan
and Handbook.

3.1

3.2

Effective Date and Term. This Agreement shall become effective as of the
date of its execution by the Authority and Responsible Agency and shall
remain in full force and effect through December 31, 2013, unless earlier
terminated as provided in Section 3.2 or in Section 3.4 of this Agreement.

Discharge. This Agreement shall be subject to discharge as follows:

3.2.1 Termination of Mutual Consent. This Agreement may be terminated at
any time by mutual consent of Responsible Agency and Authority. If
this Agreement is mutually terminated by the parties, Responsible
Agency will no longer receive Measure “C" or RTMF funds (as
applicable) unless a new agreement between Responsible Agency and
Authority is formed.

3.2.2 Discharge Upon Completion of Project. Except as to any rights or
obligations which survive discharge as specified herein below in
Section 3.14 (“Survival’), this Agreement shall be discharged, and the
parties shall have no further obligation to each other, upon completion
of the Project as certified by the Authority.




3.2.3 Termination by Authority. The Authority reserves the right to terminate
the Agreement at any time by giving written notice to Responsible
Agency of such termination and specifying the effective date thereof,
provided that the effective date of termination shall be at least 10 days
after the date Authority sends written notice of termination. If this
Agreement is terminated by the Authority as provided herein,
Responsible Agency will be paid by the Authority for eligible Project
costs incurred prior to the effective date of termination of the
Agreement consistent with the funding program contained in Section
1.1.3 and in the Handbook. In that event, all finished or unfinished
documents and other materials shall, at the option of the Authority,
become its property subject to the terms and conditions of Section 1.11
of this Agreement.

3.3 Indemnity. It is mutually understood and agreed, relative to the reciprocal
indemnification of Authority and Responsible Agency:

3.3.1 Responsible Agency shall fully defend, indemnify and hold harmless
Authority, and any officer or employee of Authority, against any and all
damages, liabilities, claims and expenses, arising out of Responsible
Agency's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 895.4, Responsible Agency shall
fully defend, indemnify and hold the Authority harmless from any liability
imposed for injury as defined by Government Code Section 810.8
occurring by reason of anything done or omitted to be done by
Responsible Agency under this Agreement or in connection with any
work, authority, or jurisdiction delegated to Responsible Agency under
this Agreement.

3.3.2 Authority shall fully defend, indemnify and hold harmless Responsible
Agency, and any officer or employee of Responsible Agency, against
any and all damages, liabilities, claims and expenses, arising out of
Authority's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 895.4, Authority shall fully
defend, indemnify and hold the Responsible Agency harmless from any
liability imposed for injury as defined by Government Code Section
810.8 occurring by reason of anything done or omitted to be done by

g
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Authority under this Agreement or in connection with any work,
authority, or jurisdiction delegated to Authority under this Agreement.

3.4  Limitation. All obligations of the Authority under the terms of this Agreement
are expressly subject to the Authority’s continued authorization to collect and
expend the sales tax proceeds provided by Measure “C" and RTMF funds. If
for any reason the Authority's right to collect or expend such sales tax and
RTMF proceeds is terminated or suspended in whole or part, the Authority
shall promptly notify the Responsible Agency, and the parties shall consult on
a course of action. If, after twenty-five (25) working days, a course of action is
not agreed upon by the parties, this Agreement shall be deemed terminated by
mutual or joint consent; provided, that any future obligation to fund from the
date of the notice shall be expressly limited by and subject to (i) the lawful
ability of the Authority to expend sales tax or RTMF proceeds for the purposes
of the Agreement; and (i) the availability, taking into consideration all the
obligations of the Authority under all outstanding contracts, agreements to
other obligations of the Authority, of funds for such purposes.

3.5  Notices. Except as may be otherwise required by law, any notice to be given
shall be written and shall be either personally delivered, sent by facsimile
transmission or sent by first class mail, postage prepaid and addressed as
follows:

AUTHORITY: With A Copy To:

Mr. Ron Peterson, Executive Dir.

Fresno County Transportation Authority
2220 Tulare Street, Suite 411

Fresno, CA 93721

Ph: (559) 453-5023 Fax: (559) 488-3303

RESPONSIBLE AGENCY:

Mr. Patrick Wiemiller, Public Works Director
City of Fresno, Public Works Department
2600 Fresno Street, 4" Floor

Ph: (559) 621-8650 Fax: (559) 488-1045
FAX Number

3.5.1 Notice personally delivered is effective when delivered. Notice sent by
facsimile transmission is deemed to be received upon successful
transmission. Notice sent by first class mail shall be deemed received

10




3.6

3.7

3.8

3.9

3.10

3.11

3.12

on the fifth day after the date of mailing. Either party may change the
above address by giving written notice pursuant to this paragraph.

Additional Acts and Documents. Each party agrees to do all such things
and take all actions, and to make, execute and deliver such other documents
and instruments, as shall be reasonably requested to carry out the provisions,
intent and purpose of the Agreement.

Integration. This Agreement represents the entire Agreement of the parties
with respect to the subject matter hereof. NO representations, warranties,
inducements or oral agreements have been made by any of the parties except
as expressly set forth herein, or in other contemporaneous written agreements.

Amendment. This Agreement may not be changed, modified, or rescinded
except in writing, signed by all parties hereto, and any attempt at oral
modification of this Agreement shall be void and of no effect.

Independent Agency. Responsible Agency renders services under this
Agreement as an independent agency under the Agreement. None of the
Responsible Agency’s agents or employees shall be agents or employees of
the Authority and none of the Authority’s agents or employees shall be agents
or employees of Responsible Agency.

Assignment.  The Agreement may not be assigned, transferred,
hypothecated, or pledged by any party without the express written consent of
all parties hereto.

Binding on Successors. This Agreement shall be binding upon each of the
parties and their respective successor(s), assignee(s) or transferee(s).
Provided however that this provision shall not be construed as an authorization
to assign, transfer, hypothecate or pledge this Agreement, other than as
provided in the immediately preceding Section 3.10 of this Agreement,

Severability. Should any part of this Agreement be determined to be
unentorceable, invalid, or beyond the authority of either party to enter into or
carry out, such determination shall not affect the validity of the remainder of
this Agreement, which shall continue in full force and effect; provided that, the
remainder of this Agreement can, absent the excised portion, be reasonably
interpreted to give effect to the intentions of the parties.
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3.13 Counterparts. This Agreement may be executed in one or more counterparts

and shall become effective when one or more counterparts have been signed
by all of the parties; each counterpart shall be deemed an original but all
counterparts shall constitute a single document.

3.14 Survival. The following provisions in this Agreement shall survive discharge:

3.15

3.16

3.7

3.18

3.141 Responsible Agency. As to Responsible Agency, the following
sections of this Agreement shall survive discharge: Section 1.6
(“Invoices”) and Section 1.9 (“Project Management/Formation of
Project Development Team"),

3.14.2 Authority. As to Authority, the following sections of this Agreement
shall survive discharge: Section 2.2 (“Right to Conduct Audit’).

Time. Time is and shall be of the essence of this Agreement and each and all
of its provisions in which performance is a factor.

Remedies Cumulative. No remedy or election of remedies provided for in this
Agreement shall be deemed exclusive, but shall be cumulative with all other
remedies at law or in equity. Each remedy shall be construed to give the
fullest effect allowed by law.

Applicable Law. This Agreement shall be governed by, and construed and
enforced in accordance with the laws of the State of California. The parties
agree that this contract is made in and shall be performed in Fresno County,
California.

Captions. The captions in this Agreement are for convenience only and are
not intended to and shall not in any way limit or amplify the provisions of this
Agreement and shall not affect the construction or interpretation of any of its
provisions.

3.19 No Continuing Waiver. The waiver by any party of any breach of any of the

3.20

provisions of this Agreement shall not constitute a continuing waiver or a
waiver of any subsequent breach of the same, or of any other provision of this
Agreement.

No Rights in Third Parties. Nothing in this Agreement, express or implied, is
intended to confer any rights or remedies under or by reason of this Agreement

12



3.21

3.22

3.23

3.24

3.25

on any third party, nor is anything in this Agreement intended to relieve or
discharge the obligation or liability of any third party to any party to this
Agreement, nor shall any provision of this Agreement give any third party any
right of subrogation or action over or against any party to this Agreement.

Responsible Agency Legal Proceedings. The Responsible Agency shall
inform the Authority of all pending legal proceedings associated with the
Project to which Responsible Agency is a party, and allow Authority to
participate in such proceedings to the extent legally authorized.

Attorney’s Fees and Costs. Authority and Responsible Agency will bear their
own respective costs, including attorney's fees, in connection with any legal
proceedings related to the interpretation or enforcement of this Agreement or
any of the terms and conditions hereof.

Exhibits and Recitals. The Recitals and Exhibits to this Agreement are fully
incorporated into and are integral parts of this Agreement.

Signator's Warranty. Each signatory to this Agreement warrants to the other
party that he or she is fully authorized and competent to execute this
Agreement in the capacity indicated by his or her signature, and each party
agrees to be bound by this Agreement as of the day and year first mentioned
above upon the execution of this Agreement by each party’s authorized
representatives.

Force Majuere. Any party shall be excused from performing its obligations
under this Agreement during the time and to the extent that it is prevented from
performing by an unforeseeable cause beyond its control, including but not
limited to: any incidence of fire, flood; acts of God; commandeering of material,
products, plants or facilities by federal, state or local government; national fuel
shortage; or a material act or omission by any party; when satisfactory
evidence of such cause is presented to that other party, and provided further
such nonperformance is unforeseeable, beyond the control and is not due to
the fault or negligence of the party not performing.
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IN WITNESS WHEREOF, the undersigned parties have executed this Agreement on
the day and year first written above.
FRESNO COUNTY TRANSPORTATION AUTHORITY
ATrESTﬂé ‘Q
{Srgnature]l
Name
(Typed) (Typed)
Title Chair of the Authority Title Executive Director
APPROVED AS TO LEGAL FORM: APPROVED AS TO ACCOUNTING
KEVIN BHIGGS/INT C NTY FORM: J
i 5 S

COUNSEL sy Al A & e

{Srgnéftura} " (Signature)
Name Name

(MICHAEL E ROWE) (VICKI CROW)
Title Senior Deputy County Counsel Title Auditor-Controller/Treasurer-Tax
Collector

City of Fresno
By LW By by

(Signature) (Signature)
Name Name jggn%l;;_ﬂgcd@a

(PATRICK N. WIEMILLER) (REBECCA E. KLISCH)

Title Public Works Director Title City Clerk

APPROVED AS TO FORM
JAMES SANCHEZ, City Attorney

BY: (Z $-03-09
Deputy Loy la
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Measure "C" Short-Range Regional Transportation Program | Project Scope - Exhibit A

EXHIBIT A - PROJECT SCOPE

Urban Project G — Monterey Street Bridge Rehabilitation

Roesponsible Agency

City of Fresno

Froject Limits

The project limits include the Monterey Street Bridge between Golden State Boulevard and Broadway Street.

Projecl Phaseg [ oo (e f WCEREE FEE s A e/

(2 Phase 1- Preliminary Engrwng fmmdesﬁmmﬂbﬁgrrf@nemng (PS&E) and Emaronmentalf
O Phase 2 - Right-of-Way Acquisition

[ Phase 3 - Construction (chides Profect Construction & Construction Management)

Project Phasels)] Scope (Frovi i f et e ifvs Agreement as checked above)

The project scope mrts:sls of ma I'Bi'IBblFII:EIIIDI'I uf lha &msung bmga whu:h pamhls 1he SR-41 rrm&y waduct spmnlng Muntm Streel
and the Union Pacific Railroad, connecting Golden State Boulevard to downlown Fresno at Broadway Stresl Phase 1 includes
development of PS&E and preparation of the emvironmental documents ta comply with NEPA and CEQA requirements. Phase 3 involves
construction of the Project and Construction Management. Measure C funds are providing the local match funds on Federal HBF granl
funding for the rehabilitation of the exsting bridge.

Complate F‘rG.l- cl E’“Dpt’. eder et o plesetadie g piases of the Proyece s ampeetaed foe i Aultonty i irdersisyd e

TR e Py it et I st Mo s s f'ar e

Phasa 1 will mvnlva praiimhary da:mgn angumw and 111& ptaparahun nf PS&E. This phase will also include the preparation of
environmental documents in compliance with NEPA and CEQA requirements. Il is nol necessary to obtain right of way for this project,
therefore Phase 2 will not be included with this project, Phase 3 will involve the construction of the rehabiiitation measures necessary lo
re-cpen the bridge, including inspection, lesting and construction contract administration.

Project Furpose
The purposa of this project is to rehabilitate the Monterey Street Bridge fo allow it to re-open Yo traffic.

Fransportation Benefit
The project will open an important link to connect traffic from Golden State Boulevard to the downtown core.

Implications of Not Doing the Project
The bridge is currently closed to traffic. If this project is not compleled, the bridge will remain closed.

Community Engagement
The City held a workshop and public hearing In 2005 to discuss the options for the bridge — closure or rehabilitation. It was decided lo
rehabilitate the bridge.

Construction Staging
Construction phasing has been implemented due fo the potential impacts on adjacent residences and businesses, which use this faciiity to
access their property.

“H_' 1CITS

The bridge is currently closed lo traffic. Detours will not be required.

rent Status
Phase 1 is beginning and Phase 3 will be initialed upon receipl of funding approval of the HBP funds. The E-T6 authorization for
Preliminary Engineering has been received by the City. The engineering consultant will be issued a Notice to Proceed upon execution aof
the Agreement.

Contact

For inquiries, you may contact Scott Mozier, P.E., with the City of Fresno Public Works Dept. al (559) 621-8650.




Measure "C" Short-Range Regional Transportation Program [ Project Schedule - Exhibit B
EXHIBIT B - PROJECT SCHEDULE

% Urban Project G — Monterey Street Bridge Rehabilitation
R

R S 1sibile J"ln.|_.'1r'-."|l: ¥

City of Fresno

Frojoct Limiis

The project fimils include the Monterey Street Bridge between Golden State Boulevard and Broadway Street.

a] alect Phase hese o e e this Arriysrii

[ Phase 1 - Praliminary Engineering Inciudes Prefiminary DesigrvEngineering (PSEE) and Environmera]
[0 Phase 2 —Right-ol-Way Acquisition

O Phase 3 - Construction {fncludes Project Construction & Construction Management)

LON1acl

For Inquinies, you may contact Scolt Mozier, P.E., with the City of Fresno Public Works Depl at (559) 621-8650.

F‘|r|:.._.|;__|; Schedule X Nk e Fadalo Bealiie i T e R Gl ol L e
A s Fr s I }

.-I AL e S e e T -.l'-, WOl phases o g Fir |:,.. fl

o o g C J
n 2009410
1. Prelim, DESJ!I'I Apil D
2. PSAE Jan Ot
3. Emvwiron. Do, April Dt
M. Other |Cuplain)
5. Other [Explain}

2004/10] 2010/11
1. Parcel Research
2. Appraisal
3 Acquisitian
4. Otter [Explain)

. ther [Explain]

2010011 201112
|1 d Dewel Now lan
[2. Construction Feb Feb
3 Congtr. Manage. Feb Feb
M Detour Process

Othyer [Explasn]

+ e | Ty Py e mpm—g T | | e —
M e TR




Measure "C” Short-Range Regional Transportation Program | Project Funding Program - Exhibit C

EXHIBIT C -
PROJECT FUNDING PROGRAM

Urban Frﬂjact G- Hnnt&my Street Brldga Rehabilitation

el & & & & 3 & _a & _& 4§ & & & _E i@ & & & .4 & 2 & 3 & & 3 & B K & & & & kel i

Responsible Agency

'ICit‘_u'ufFrﬁnu

Project Limits
The project fimils include the Monleray Street Bridge between Golden State Boulevard and Broadway Street.

Pro jacl Phaso [ fake 4 ACNCRNE I TS A rpdrrigardd o Sl O IR pee S8 el B Sty Raesdeat O I e IR TR e
VR e fe B S e _' M -.-'-."“'.' R it '.I|II vy

[@ Phase 1 - Praliminary Engineering [inchades Predminary Design/Engineering (PS&E) and Emaronmentai
O Phase 2 — Right-ol-Way Acquisition _
O Phase 3 - Construction (fnoludes Project Construction & Construction Management)

Contact

For inquiries, you may contact Scott Mozier, P.E., with the City of Fresno Public Works Dept. at (559) 621-8650.

I uniehing Frooeatn (8 i mahiris)
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NEW ALLOCATION

PRIOR

PROJECT PHASE START | END | cnery SHORT-TERM PROGRAM FY 2007/08 - 2013/14 '
YEAR YEAR FUNDING ] | 1
200810 | 2010011 201112 | BT L2034 FUNDING
Prelimimary Engineuring 1 [ | [ soooo | 50000 | 0773 | $0.000 | 50000 | sp0o0 | s$0.000 |soo00]  $0.773
FUNDING PROGRAM
Measure "C” Original Program 50000
|Measure "C* Extension $0.155 $0.155)
[amear $0.000)
5TIF $0.0008
ITLRP $0.0008
Local Development Fees $0.0008
Federal Aid 50618 S0618
|Other State [Specify} $0.000
[Other Local {Spechy] 50.000{
Local {Specify) 50.000)
er Local | i S0
C 0 2 3 cilg b 1 i PR { U &) Al A
) o
o
L . S L L
oK -
L 1] JO g Lo i J U L A
50,000 S0.000 50,000 50.000 000 50,000 50,000 50.000 50,
O DROGR
easure "C Original Program 30,000
[Measure "C* Extension $0.000}
[rreae 50.000)
STIF $0.000)
[TCRP E0.000
Lixcal Developmaent Fees $0.000)
[Federal Aid $0.000
jOther State |Specify) 500008
[Gther Local {specity] 50
jOther Local (Specify] $0.000]
jOther Local {Specify) $0.
» [l = 0 oo o Ehs 00 0 000 G 0 .0 0 M 0.000
ol C)
I8
;- 2 o RO oa7r/o i ‘
. : i
(H] i f GOOMo I J 0 ¥
| . 011712 | 2012713 | 50.000 50.000 £0.000 50,000 57.234 S0.000 £0.000 S0.000 57.234
L) (s FFRTMaH
pasure “C" Original Program $0.000
|Muasure “C* Extension 1.447 $1.447
[rTear 50.000
STIP S0.000
TCRP $0.000
Lol Development Fees $0.000
Federal Akd 5,T8T §5.787
[Ciiher State (speciiy) §0.000
[Crther Local (Specify) $0.000
[ther Local (Specify) $0.000
Drthet Local |5p | $0.000

TOTAL FUNDING PHASE 3:] | sooop | S0.000 | $0.000 | sooc0 | so0.000 |so.000
TOTAL FUNDING ALL PHASES | §0.000 80,774 §7.234 | sb.ooD 50.000 | S0.000
i Pyematy Capennny Pl PR
Vo Wity A
o P § i —
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AT L
.-
CITY OF FRESND
City Ceeri’s Olfice {Onigrnl)

MEASURE “C”

COOPERATIVE PROJECT AGREEMENT
Short-Term Regional Transportation Program
(Project H-1 Urban, California Avenue Widening from
West Avenue to Fruit Avenue)

This Cooperative Project Agreement (“Agreement”) is made and entered into
on June [ 2009, by and between the City of Fresno (‘Responsible Agency”) and
the Fresno County Transportation Authority (“‘Authority”).

RECITALS

WHEREAS, Authority and Responsible Agency desire to enter into an
Agreement for funding of a transportation improvement project in Fresno County
pursuant to the Measure “C" Short-Term Regional Transportation Program Handbook
("Handbook’), and the Fresno County Measure “C" Expenditure Plan (“Expenditure
Plan”), which was approved by the voters of Fresno County in November 2006; and,

WHEREAS, Responsible Agency desires to receive eligible Measure “C"
Regional Transportation Program (“Measure “C"™") and Regional Transportation
Mitigation Fee ("RTMF") funding (as applicable) from the Authority for the H-1 Urban
California Avenue Widening from West Avenue to Fruit Avenue (‘Project’) as
specified in the Handbook and consistent with the Tier 1 list of Regional
Transportation Program projects referenced in the Expenditure Plan; and

WHEREAS, Authority is authorized to approve Project funding for payment to
Responsible Agency in accordance with this Agreement, the Handbook and the
Expenditure Plan regarding the Project ; and,

WHEREAS, Authority shall provide funding to Responsible Agency for eligible
Project costs “not to exceed" $ 2,200,000 of Measure “C” funding.

NOW, THEREFORE, in consideration of the mutual promises and
undertakings herein made and the mutual benefits to be derived therefrom, the parties
hereto represent, covenant and agree as follows:
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AGREEMENT

SECTION |

Covenants of Responsible Agency

Responsible Agency agrees fo abide by the terms and conditions of this

Agreement for the receipt of Measure “C" and RTMF funds (as applicable) and to
comply with the Expenditure Plan, Handbook, and adopted Policies and Procedures,
as well as any subsequent amendments, updates, or other applicable plans.

11
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Project Scope, Schedule and Funding Program. The Project scope of work,

schedule and funding program, as well as any change thereto may not be
implemented or initiated until it has been approved by the Authority in
accordance with the Handbook. For purposes of this Agreement, the Project
scope, schedule and funding program is as defined and described in the
Handbook and as further described below. The Responsible Agency must
demonstrate in the funding program that the Project or Project phase is fully
funded.

1.1.1 Project Scope. See Exhibit "A"

1.1.2 Project Schedule. See Exhibit “B"

1.1.3 Project Funding Program. See Exhibit "C"

Eligible Project Costs. Notwithstanding any provisions of Section 1.1 of this
Agreement, the Authority reserves the right to consider on a case by case
basis, eligible costs incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority, Eligible Project
costs shall be equal to or less than Measure “C" and RTMF funds (as
applicable) allocated to a Project as specified in Section 1.1.3 of this
Agreement and in the Handbook. State Transportation Improvement Program
(STIP) or other funding allocations (other than Measure ‘C" and RTMF)
identified in the Handbook are considered “other” contributions available to the
Project. The Responsible Agency must match Measure “C" funds with other
such funds consistent with the funding program referenced in Section 1.1.3 of
this Agreement and consistent with the Handbook and Expenditure Plan.

Ry De-08-08 gty 2



1.3

1.4

1.5

NOTE: Expenses incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority for a currently active
project, are incurred at the risk of the Responsible Agency.

Compliance with California PUC Code 142257. Responsible Agency agrees
to the following:

1.3.1 Measure “C" funds will not be used to substitute for property tax funds,
which the Responsible Agency had previously used for regional or other
transportation purposes. It is hereby acknowledged by Responsible
Agency that such substitution of property tax funds is expressly
prohibited by California Public Utilities Code Section 142257,

1.3.2 The Responsible Agency has segregated property tax revenues from its
other general fund revenues used to support the Project so that
verification of non-substitution can be proved through audit or that the
non-substitution of funds shall apply to the Responsible Agency's entire
general fund.

1.3.3 Responsible Agency shall account for Project funds received pursuant
to Public Utilities Code Section 142257. Responsible Agency shall
maintain current records in accordance with generally accepted
accounting principles, and shall separately record expenditures for each
type of eligible purpose, Responsible Agency shall make such records
available to the Authority for inspection or audit at any time.

Compliance with Other Laws. In performance of its obligations relating to
administration and completion of the Project, Responsible Agency shall at all
times comply with all federal, state and local laws, ordinances and regulations
currently in force as well as those that are subsequently enacted, promulgated
or amended and thereby become applicable during the term of this Agreement.

Measure “C" Funds Defined. For purposes of this Agreement, eligible

Project Measure “C" and RTMF funds (as applicable) are deemed available as
of the effective date of this Agreement. Eligible Project costs shall be equal to
or less than the amount of funding available for the Project on a fiscal year
basis as specified in the Handbook and in Section 1.1.3 of this Agreement. In
no case shall the total amount of Measure “C" or RTMF funds for the Project in
the Handbook or referenced in Section 1.1.3 of this Agreement be exceeded
without written amendment to this Agreement and to the Handbook.
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1.6

1.7

Invoices. The Responsible Agency shall submit invoices to the Authority no
more frequently than monthly for activities conducted over the prior unbilled
month. These documents shall include the following specified information:

1.6.1 Monitoring Expenditures and Progress Payments. The Responsible
Agency will monitor expenditures and progress payments against the
“not to exceed" limits specified in Section 1.1.3 of this Agreement.

16.2 Project Progress. If Project costs have not been invoiced for a six-
month period, Responsible Agency agrees to submit a written
explanation of the absence of the Project's progress to the Authority,
along with a target billing date and a target billing amount.

1.6.3 Direct and Indirect Costs. Responsible Agency may include in the
Project invoice, direct and indirect costs of the Project. Indirect costs (as
defined by OMB Circular A-87) will be considered an eligible expense.

1.6.4 Copies of Invoices. Responsible Agency shall provide the Authority
with one (1) copy of appropriate source documentation to substantiate
Project expenses or costs.

1.6.5 Eligible Project Cost Request Deadline. Invoices for eligible Project
costs incurred by the Responsible Agency shall be submitted to the
Authority on the approved form. The appropriation request will specify
the use of the funding and the manner in which local matching funds
were applied. The Authority's Executive Director will review invoices for
accuracy and sufficiency in terms of compliance with the foregoing
requirements. Unsatisfactory or inadequate invoices will be returned to
the Responsible Agency for correction and resubmission. Upon receipt
of a proper invoice, eligible Measure “C" and RTMF funds (as
applicable) shall be provided to the Responsible Agency within 45 days.

1.6.6 Use of Funds. Responsible Agency shall use Measure “C" and RTMF
funds (as applicable) consistent with the Expenditure Plan, Handbook,
and Section 1.1.1 of this Agreement.

Reporting Form. Responsible Agency will indicate in the invoice form, its
intent to complete and return the Annual Reporting Form (reference Appendix
C in the Handbook) to the Authority no later than October 15" of each year. If

4



1.8

1.9

1.10

the Responsible Agency does not return the Annual Reporting Form to the
Authority by that deadline, the Authority will withhold Measure "C" and RTMF
funds (as applicable) until such time as the form is returned by the Responsible
Agency and reviewed for correctness by the Authority.

Cost Savings and Excess Costs.

1.8.1 Cost Savings. After the Project has been accepted by the Responsible
Agency as complete, any positive difference between the total Project
cost, as approved by the Authority pursuant to Section 1.1.3 and the
total amount invoiced to the Authority shall be considered Project cost
savings and shall be reprogrammed to other Tier 1 projects by Fresno
COG and the Authority as provided in the Handbook, as amended or
updated.

1.8.2 Excess Costs. In the event the actual total Project costs exceed the
estimate approved by the Authority, this amount will be considered an
Excess Cost.

1.8.3 Reconciliation of Excess Costs. In the event that costs to complete the
Project exceed the total amount of funds programmed, the Responsible
Agency will be fiscally responsible for the full amount of Excess Costs
associated with the Project, unless otherwise agreed by the parties
pursuant to Section 2.3 of this Agreement.

Project Management/Formation of Project Development Team (PDT). To
ensure that the Project is implemented in a timely manner and consistent with
the Handbook and Expenditure Plan, a Project Development Team (PDT) shall
be formed under the control of the Responsible Agency. The Responsible
Agency will form, notice, conduct and administer the PDT for the Project. The
PDT formed for the Project shall include a staff member from both the
Authority and Fresno COG,

Award of Project. The Responsible Agency shall administer the Project,
including but not limited to its advertisement and award of all contracts, in
accordance with applicable legal requirements as provided above in Section
1.4 and in full conformity with the standards applied by Responsible Agency in
the administration of its own road construction projects.
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1.1

1.12

1.13

Maintenance of Project Records. Responsible Agency shall maintain
complete and accurate records with respect to costs addressed in Section
1.1.3 of this Agreement. All such records shall be maintained on a generally-
accepted accounting basis and be clearly identified and readily accessible.
Responsible Agency shall provide free access to the Authority at all times to
such books and records. Responsible Agency shall maintain all work data,
documents, and proceedings of this Agreement for a period of five (5) years
from the date of final audit from the Authority.

Project Groundbreaking and Ribbon Cutting Ceremonies. Responsible

Agency shall acknowledge Measure “C" funding contribution to the Project at
the groundbreaking and ribbon cutting ceremony should the Responsible
Agency conduct such a ceremony. Groundbreaking and ribbon cutting
ceremonies are encouraged, but not required. The costs of all ceremonies will
be considered a project construction expense.

Project Signage. Responsible Agency shall provide signage at construction
sites or on equipment, as appropriate, for the projects funded partially or wholly
by Measure "C" sales tax revenue included in the Handbook so that Fresno
County Taxpayers are informed as to how funds are being used. The signage
shall be in conformance with specifications approved by and on file with the
Authority, and included in Appendix D in the Handbook.
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SECTION Il

Covenants of Authority

Authority agrees to provide Measure “C" and RTMF funds to the Responsible Agency
for eligible Project costs in accordance with the terms and conditions set forth herein,
and in compliance with the Expenditure Plan, the Handbook, all Measure “C" Policies
and Procedures, as well as any subsequent amendments or updates, and to other
applicable plans and programs.

2.1

2.2

Eligible Project Cost Payments. The Authority shall make payments to
Responsible Agency for actual incurred eligible Project costs as specified in
Section 1.1.3 of this Agreement and consistent with the Handbook. To receive
payments for Project work completed, the Responsible Agency shall comply
with the following procedures:

2.1.1 Ineligible Costs. The Authority reserves the right to recover payment
made to the Responsible Agency if payment made on an invoice
includes ineligible Project costs.

2.1.2 Payment Amount. The amount of Project payments to the Responsible
Agency shall be made pursuant to the Handbook and this Agreement.

2.1.3 Suspension of Payment. Payments for eligible Project costs shall be
suspended without interest when a dispute arises as to whether or not a
cost item(s) is eligible for payment.

2.1.3.1Dispute Resolution. All disputes shall be settled in accordance
with the laws of the State of California. Once a dispute has
occurred, the Authority and Responsible Agency shall attempt to
resolve the dispute informally in a mutually agreeable manner.

Right to Conduct Audit. The Authority shall have the right to conduct an
audit of all Responsible Agency'’s records pertaining to the Project at any time
following completion of the Project.

2.2.1 Notice of Audit. The Authority shall provide at least 30 days' advance
notice to the Responsible Agency if an audit is to be conducted.
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2.3  Reconciliation of Excess Costs. Excess project costs to complete a Project
are not eligible for reimbursement. The amount of Measure “C" and RTMF
funds identified in Section 1.1.3 of this Agreement and in the Handbook are the
maximum funds available for reimbursement to the Responsible Agency and
will not be exceeded by the Responsible Agency without an approved
amendment to this Agreement. If needed for that purpose, the Responsible
Agency shall make a written request to the Authority for an amendment to this
Agreement. Any such amendment shall constitute an effective modification of
this Agreement only if signed and approved by duly authorized representatives
of both the Authority and the Responsible Agency.

SECTION il
Mutual Covenants

The Authority is released from any liability to Responsible Agency regarding the
Authority's administration and issuance of the Measure “C" and RTMF proceeds
except for any breach of Authority's fiduciary duty as set forth in the Expenditure Plan
and Handbook.

3.1  Effective Date and Term. This Agreement shall become effective as of the
date of its execution by the Authority and Responsible Agency and shall
remain in full force and effect through December 31, 2010, unless earlier
terminated as provided in Section 3.2 or in Section 3.4 of this Agreement.

3.2 Discharge. This Agreement shall be subject to discharge as follows:

3.2.1 Termination of Mutual Consent. This Agreement may be terminated at
any time by mutual consent of Responsible Agency and Authority. |f
‘ this Agreement is mutually terminated by the parties, Responsible

Agency will no longer receive Measure “C" or RTMF funds (as
applicable) unless a new agreement between Responsible Agency and
‘ Authority is formed.

3.2.2 Discharge Upon Completion of Project. Except as to any rights or
obligations which survive discharge as specified herein below in
Section 3.14 (*Survival®), this Agreement shall be discharged, and the
parties shall have no further obligation to each other, upon completion
of the Project as certified by the Authority.
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3.3

3.2.3 Termination by Authorty. The Authority reserves the right to terminate

the Agreement at any time by giving written notice to Responsible
Agency of such termination and specifying the effective date thereof,
provided that the effective date of termination shall be at least 10 days
after the date Authority sends written notice of termination. If this
Agreement is terminated by the Authority as provided herein,
Responsible Agency will be paid by the Authority for eligible Project
costs incurred prior to the effective date of termination of the
Agreement consistent with the funding program contained in Section
1.1.3 and in the Handbook. In that event, all finished or unfinished
documents and other materials shall, at the option of the Authority,
become its property subject to the terms and conditions of Section 1.11
of this Agreement.

Indemnity. It is mutually understood and agreed, relative to the reciprocal
indemnification of Authority and Responsible Agency:

3.3.1

3.3.2

Responsible Agency shall fully defend, indemnify and hold harmless
Authority, and any officer or employee of Authority, against any and all
damages, liabilities, claims and expenses, arising out of Responsible
Agency's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 895 4, Responsible Agency shall
fully defend, indemnify and hold the Authority harmless from any liability
imposed for injury as defined by Government Code Section 810.8
occurring by reason of anything done or omitted to be done by
Responsible Agency under this Agreement or in connection with any
work, authority, or jurisdiction delegated to Responsible Agency under
this Agreement.

Authority shall fully defend, indemnify and hold harmiess Responsible
Agency, and any officer or employee of Responsible Agency, against
any and all damages, liabilities, claims and expenses, arising out of
Authority's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 8954, Authority shall fully
defend, indemnify and hold the Responsible Agency harmless from any
liability imposed for injury as defined by Government Code Section
810.8 occurring by reason of anything done or omitted to be done by
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3.5

Authority under this Agreement or in connection with any work,
authority, or jurisdiction delegated to Authority under this Agreement.

Limitation, All obligations of the Authority under the terms of this Agreement
are expressly subject to the Authority's continued authorization to collect and
expend the sales tax proceeds provided by Measure “C" and RTMF funds. If
for any reason the Authority's right to collect or expend such sales tax and
RTMF proceeds Is terminated or suspended in whale or pari, the Authority
shall promptly notify the Responsible Agency, and the parties shall consult on
a course of action. If, after twenty-five (25) working days, a course of action is
not agreed upon by the parties, this Agreement shall be deemed terminated by
mutual or joint consent; provided, that any future obligation to fund from the
date of the notice shall be expressly limited by and subject to (i) the lawful
ability of the Authority to expend sales tax or RTMF proceeds for the purposes
of the Agreement; and (ii) the availability, taking into consideration all the
obligations of the Authority under all outstanding contracts, agreements to
other obligations of the Authority, of funds for such purposes.

Notices. Except as may be otherwise required by law, any notice to be given
shall be written and shall be either personally delivered, sent by facsimile
transmission or sent by first class mail, postage prepaid and addressed as
follows:

AUTHORITY: With A Copy To:

Mr. Ron Peterson, Executive Dir,
Fresno County Transportation Authority
2220 Tulare Streel, Suile 411

Fresng, CA 93721

Ph; (559) 453-5023 Fax: (559) 488-3302

RESPONSIBLE AGENCY:

Mr. Patrick Wiemiller, Public Works Direclor
City of Fresno, Public Works Department
2600 Fresno Street, 4% Floor

Ph: (559) 621-8650 Fax: (559) 488-1045
FAX Number

3.5.1 Notice personally delivered is effective when delivered. Notice sent by
facsimile transmission is deemed to be received upon successful
transmission. Notice sent by first class mail shall be deemed received

10




3.6

3.7

3.8

3.9

3.10

3N

3.12

on the fifth day after the date of mailing. Either party may change the
above address by giving written notice pursuant to this paragraph.

Additional Acts and Documents. Each party agrees to do all such things
and take all actions, and to make, execute and deliver such other documents
and instruments, as shall be reasonably requested to carry out the provisions,
intent and purpose of the Agreement,

Integration. This Agreement represents the entire Agreement of the parties
with respect to the subject matter hereof. NO representations, warranties,
inducements or oral agreements have been made by any of the parties except
as expressly set forth herein, or in other contemporaneous written agreements,

Amendment. This Agreement may not be changed, modified, or rescinded
except in writing, signed by all parties hereto, and any attempt at oral
modification of this Agreement shall be void and of no effect.

Independent Agency. Responsible Agency renders services under this
Agreement as an independent agency under the Agreement. None of the
Responsible Agency's agents or employees shall be agents or employees of
the Authority and none of the Authority’s agents or employees shall be agents
or employees of Responsible Agency.

Assignment. The Agreement may nol be assigned, transferred,
hypothecated, or pledged by any party without the express written consent of
all parties hereto.

Binding on Successors. This Agreement shall be binding upon each of the
parties and their respective successor(s), assignee(s) or transferee(s).
Provided however that this provision shall not be construed as an authorization
to assign, transfer, hypothecate or pledge this Agreement, other than as
provided in the immediately preceding Section 3.10 of this Agreement.

Severability. Should any part of this Agreement be determined to be
unenforceable, invalid, or beyond the authority of either party to enter into or
carry out, such determination shall not affect the validity of the remainder of
this Agreement, which shall continue in full force and effect; provided that, the
remainder of this Agreement can, absent the excised portion, be reasonably
interpreted to give effect to the intentions of the parties.
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3.13

Counterparts. This Agreement may be executed in one or more counterparts

and shall become effective when one or more counterparts have been signed
by all of the parties; each counterpart shall be deemed an original but all
counterparts shall constitute a single document.

3.14 Survival. The following provisions in this Agreement shall survive discharge:

3.15

3.16

347

3.18

3.19

3.20

3.14.1 Responsible Agency. As to Responsible Agency, the following
sections of this Agreement shall survive discharge: Section 1.6
("Invoices”) and Section 1.9 ("Project Management/Formation of
Project Development Team"),

3.14.2  Authority. As to Authority, the following sections of this Agreement
shall survive discharge: Section 2.2 (“Right to Conduct Audit”).

Time. Time is and shall be of the essence of this Agreement and each and all
of its provisions in which performance is a factor.

Remedies Cumulative. No remedy or election of remedies provided for in this
Agreement shall be deemed exclusive, but shall be cumulative with all other
remedies at law or in equity. Each remedy shall be construed to give the
fullest effect allowed by law.

Applicable Law. This Agreement shall be governed by, and construed and
enforced in accordance with the laws of the State of California. The parties
agree that this contract is made in and shall be performed in Fresno County,
California.

Captions. The captions in this Agreement are for convenience only and are
not intended to and shall not in any way limit or amplify the provisions of this
Agreement and shall not affect the construction or interpretation of any of its
provisions,

No Continuing Waiver. The waiver by any party of any breach of any of the

provisions of this Agreement shall not constitute a continuing waiver or a
waiver of any subsequent breach of the same, or of any other provision of this
Agreement.

No Rights in Third Parties. Nothing in this Agreement, express or implied, is
intended to confer any rights or remedies under or by reason of this Agreement
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3.21

3.22

3.23

3.24

3.25

on any third party, nor is anything in this Agreement intended to relieve or
discharge the obligation or liability of any third party to any party to this
Agreement, nor shall any provision of this Agreement give any third party any
right of subrogation or action cver or against any party to this Agreement.

Responsible Agency Legal Proceedings. The Responsible Agency shall
inform the Authority of all pending legal proceedings associated with the
Project to which Responsible Agency is a party, and allow Authority to
participate in such proceedings to the extent legally authorized.

Attorney's Fees and Costs. Authority and Responsible Agency will bear their
own respective costs, including attorney’s fees, in connection with any legal
proceedings related to the interpretation or enforcement of this Agreement or
any of the terms and conditions hereof.

Exhibits and Recitals. The Recitals and Exhibits to this Agreement are fully

incorporated into and are integral parts of this Agreement.

Signator's Warranty. Each signatory to this Agreement warrants to the other
party that he or she is fully authorized and competent to execute this
Agreement in the capacity indicated by his or her signature, and each party
agrees to be bound by this Agreement as of the day and year first mentioned
above upon the execution of this Agreement by each party's authorized
representatives.

Force Majuere. Any party shall be excused from performing its obligations
under this Agreement during the time and to the extent that it is prevented from
performing by an unforeseeable cause beyond its control, including but not
limited to: any incidence of fire, flood; acts of God; commandeering of material,
products, plants or facilities by federal, state or local government; national fuel
shortage; or a material act or omission by any party; when satisfactory
evidence of such cause is presented to that other party, and provided further
such nonperformance is unforeseeable, beyond the control and is not due to
the fault or negligence of the party not performing.
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IN WITNESS WHEREOF, the undersigned parties have executed this Agreement on
the day and year first written above.

FRESNO COUNTY TRANSPORTATION AUTHORITY

ATTESTDL ';é
B |

By
' ignature) (Signature)
Name Name
(Typed) (Typed)
Title Chair of the Authority Title Executive Director
APPROVED AS TO LEGAL FOR APPROVED AS TO ACCOUNTING
KEVIN BRIGGS TER FORM: .
COUNSEL ud ‘ (f |
By Leede (hguw
{S|gnature} (Signature)
Name Name
(MICHAEL E ROWE) (VICKI CROW)
Titie Senior Deputy County Counsel Title Auditor-Controller/Treasurer-Tax
Collector
City of Fresno
By ( éé;% J‘ , = By I::-m @h , ]lp
(Signature) {Sngnature} fj
Name Name . iém'ég_ﬁu&Lus
{PATRICK N. WIEMILLER) (REBECCA E. KLISCH)
Title Public Works Director Title City Clerk

APPROVED AS TO FORM
JAMES SANCHEZ, City Attorney

BY: 14 $-03}.-29

Deputy c’fﬂ\{[_;




" Measure "C" Short-Range Regional Transportation Program | Project Scape - Exhibit A

EXHIBIT A - PROJECT SCOPE

Urban Project H-1 — California Avenue Widening,
West Avenue to Fruit Avenue
b e

Respansible Agency
City of Fresno

Project Limins
The project himits include 2 miles of added travel lanes on California Avenue between West Avenue and Fruit Avenue, and eastbound
transition paving along the westem approach to the project.

Project Phasa

O Phase 1- Preliminary Engineering finchudes Frefiminary Design/Engineering (PS&E) and Environmental]
O Phase 2 - Right-of-Way Acquisition

B Phase 3 - Construction {Includes Profect Construction & Construction Management)

Froject Phase(s) Scope

This project is to widen California Avenue to an arterial street with four lanes and a landscaped median. Scope of the project involves
reconstruction of California Avenue betwsen Wesl and Fruit Avenues and the westery approach transition to the project. This project also
includes bike lanes, streetlights, street trees, curb, gutter, sidewalks, flood control facilities and ADA curb ramps.

Complete Project Scope

Fhase 1 and Phase 2 have been completed and no Federal funds were ulilized for any of the phases, Phase 1 involved preparation of
FS&E and CEQA comphance. A Finding of Conformity with the adopted City of Fresno 2025 General Plan was filed with the County Clerk
in August 2008. All Phase 1 work which involves PS& E was finalized in March 2009 using local funds. Phase 2 involved the processing
and partial acquisition of 12 parcels along the north and south side of California Avenue between West and Fruit Avenues. Two partial right
of way acquisitions wesl ol West Avenue were acquired for the transitions. Of the 14 parfial right of way acquisitions, 3 parcels were
dedicated by the Housing Authorily for street right of way purposes. Phase 2 was fully funded with local doffars.

Project Purpose

The purpase of this project Is to provide strest improvements to improve mobility, improve safety and to address both existing and future
raffic demands along Califonia Avenue. The road improvements complement the Hope VI housing project under construction by the
Housing Authority using a $25 million federal granl.

Transpartation Benefit

The California Avenue project is expected to reduce traffic congestion thereby improving air quality, fravel time and motorist safety,

Implications of Not Doing the Projecl

Euxisting California Avenue is a former two lane County road thal is in @ poor condition and requires total reconstruction. In addition lo the
poor condition of the road surfacing, the existing roadway is inadequate o serve existing and fulure traffic. The existing facility lacks
adequale accommodations for cyclists and pedesirians.

Cammunity Engagemeant
The project limits are within a moderalely populated residential and industrial area. Residents and property owners will be kepl informed of
the Project’s stalus by the by distributing leaflets prior to commencement of construction.

Construction Staging

Construction will be cantinuous and during construction adjacent residences and businesses will be provided access al all times

Lrploiirs

During construction of this Project, traffic: will be routed through the construction site in a safe manner.

Currant Status
Phase 1 and 2 were compleled with City funds. Phase 3 is ready to be implemented and funding for this Phase was programmed as of the
date of execution of this Agreement.

Contact

For inguinies, you may contact Scolt Mazier, P.E., City Engineer with the City of Fresno Public Works Dept. at (559) 621-8650.
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Meastire "C* Short-Range Regional Transportation Program | Project Schedule - Exhibit B

EXHIBIT B - PROJECT SCHEDULE

e Urban Project H-1 — California Avenue Widening,
T‘M West Avenue to Fruit Avenue

Responsible Agency

City of Fresno

Project Limits
The project fimits include 2 miles of added travel lanes on California Ave. between West Avenue and Fruil Avenue, and eastbound
transition to the western approach (o the project.

Projecl Phase

O Phase 1 - Preliminary Engineering [inchudes Predminary Design/Engineering (PS&E) and Environmentai]
[ Phase 2 - Right-of-Way Acquisition

& Phase 3 - Construction (Includes Project Construction & Construction Management)

Contacl

For inquinies, you may contacl Scolt Mozier, P.E.. City Engineer, with the City of Fresno Public Works Dept. at (558) 621-8650.

Project Schedula

PROJECT PHASE | START 2008/09 2008/10

Prelim. Eng."7

. Prelim. Design
PSEE

. Environ, Doc.

. Other (Explain)
. Other (Explain)

B D el e

Prior Prior

. Parcel Research
. Appralsal

. Acqulisition

. Other (Explain)
. Other (Explain)

() -9 POR 1

2008/09] 2009/10

1. Bid Devel.
2. Construction
3. Constr. Manage.

e
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Measure 'C" Short-Range Regional Transportation Program | Project Funding Program — Exhibit C

EXHIBIT C -
PROJECT FUNDING PROGRAM

Urban Project H-1 - California Avenue Widening,
West Avenue to Fruit Avenue

L TR T T W W T N T T ] I T T T
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Responsible Agency
City of Fresno

Project Limils
The project limits include 2 miles of added travel lanes on Califomia Ave, between West Ave. and Fruit Avenue, and eastbound transition
to the westem approach to the project.

Frojoct Phase

(] Phase 1 - Preliminary Engineering flncludes Preliminary Design/Engineering (PS&E) and Environmental]
O Phase 2 - Right-ol-Way Acquisition

[ Phase 3 - Construction (Includes Project Construction & Construction Management)

Contact

For inquiries, you may contact Scott Mozier, P E., City Engineer, with the City of Fresno Public Works Department at (558) 621-8650,
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NEW ALLOCATHON

| PRIOA
PROJECT PHASE 5::;‘;‘ l TE:AHH COST A& SHORT-TERM PRCGRAM FY 2007/08 - 2013/14

[FuNDING | '
ZOGT/ON | 20OMDY | oD@ | Towodnt | 2001032 201213 [1010014] FUNDING

Preliminacy Enginearing 1 [T 50000 | o000 | 50000 | 50.000 | $0000 | $0.000 | $0000 |s0000]  30.000)

FURDING PROGRAM

Measure "C* Original Program
ﬁealum "C" Extension 50.000
| 30.000
=TI 0,000
CAP 80, 000
lLocal Development Fees 50,000
Federal Ald 50.0040
Other Siate [Specify] §0.000
[Other Local (Specify] §0:000
Other Local (Specify] £0.000
Diher Local (Speell §0.000

TOTAL FUNDING PHASE 1| | swo000 | so.000 | Sewce | soooe | seode | SUaoed | seoon | am

KEW ALLOCATION

PHRIOR
PROJECT PHASE START | END | poera SHORT.-TEAM PAOGRAM FY 2007/08-2013/14 | 1oqay

A
TRAR TEAR | inpiNG | | COST &

I0OTION | IG0NAS | 2008010 | HOT0M4 FoRR IR T 0023 ja01ind] FUNDING

Right-of-Way 2 L || so000 | $0.000 | 50000 | 0000 | $0.000 | s0.000 | so.000 |socea] 0000

FUNDING PROGRAM

Measure "C" Original Pragram §0.000
[Measure “c* Entensian §0.000
RTME §0.000
5TIP §0.000
TCRP §0.000
Local Development Fees §0.000
Federal Aid §0.000
lOther State (Specily) Eo.opo
IEHhH Local [Spocity] §0.000
h)'lhﬂr Local [539:1!‘9] 50,000

TOTAL rUNﬂIHGFHl$E1| 00 | 8 | sondn | M0.000 | S$oo@e | SO0000 | 0000 | S0.0000

MEW ALLO L]

| P

PROJECT PHASE stary | eno | FRER | SHORT-TERM PROGRAM FY 2007/08 - 2013/14 Ty
YEAR | YEAR .—'—* = o LI LR A8 LN |
FUNRDING | COBT &
| ‘200700 00013 | 08t | mIN | 001842 20¥2111 [II!IH.'H_ FUNDIKG
Eonstriction '3 [ s0.000 | 2200 | so.000 | ¢o.000 | sn.000 [ $0.000 [so.000 | 53300
FUNDING PROGRAM
Measure "C" Original Program $0.000
|ME aiure “C° Extension i1 §2.200
[rTME 50.000
5TIF §0.000
TCRF $0.000
Logal Development Fees §0.000
Federal Ald 50.000
[Other State [Specify] §0.000
Other Local (Specify) 50.004
Other Local (Specily) §0.000
Other Local Specl! 50,000

TOTAL FUNDING PHASE 1| | Sbh.oop | Sogon | szoaeg s0.000 | saocde | $o.000 | %4600 $0.089 |
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CITY OF FRESKO
Gity Cleti’s Crtice (Criginal)

MEASURE “C”

COOPERATIVE PROJECT AGREEMENT
Short-Term Regional Transportation Program
(Project I-3 Urban, Peach Avenue SR-180 to Butler
Avenue)

This:tpocperative Project Agreement ("Agreement”) is made and entered into
on June [~ 2009, by and between the City of Fresno (“Responsible Agency’) and
the Fresno County Transportation Authority {*Authority”).

RECITALS

WHEREAS, Authority and Responsible Agency desire to enter into an
Agreement for funding of a transportation improvement project in Fresno County
pursuant to the Measure “C" Short-Term Regional Transportation Program Handbook
(*Handbook’), and the Fresno County Measure “C" Expenditure Plan (“Expenditure
Plan”), which was approved by the voters of Fresno County in November 2006; and,

WHEREAS, Responsible Agency desires to receive eligible Measure “C"
Regional Transportation Program (‘Measure “C™) and Regional Transportation
Mitigation Fee (“RTMF") funding (as applicable) from the Authority for the /-3 Urban,
Peach Avenue SR-180 to Butler Avenue ("Project’) as specified in the Handbook
and consistent with the Tier 1 list of Regional Transportation Program projects
referenced in the Expenditure Plan; and

WHEREAS, Authority is authorized to approve Project funding for payment to
Responsible Agency in accordance with this Agreement, the Handbook and the
Expenditure Plan regarding the Project ; and,

WHEREAS, Authority shall provide funding to Responsible Agency for eligible
Project costs “not to exceed” § 5,685,000 of Measure “C” funding.

NOW, THEREFORE, in consideration of the mutual promises and
undertakings herein made and the mutual benefits to be derived therefrom, the parties
hereto represent, covenant and agree as follows:



AGREEMENT

SECTION |

Covenants of Responsible Agency

Responsible Agency agrees to abide by the terms and conditions of this

Agreement for the receipt of Measure “C" and RTMF funds (as applicable) and to
comply with the Expenditure Plan, Handbook, and adopted Policies and Procedures,
as well as any subsequent amendments, updates, or other applicable plans.

1.1

1.2

Project Scope, Schedule and Funding Program. The Project scope of work,
schedule and funding program, as well as any change thereto may not be
implemented or initiated until it has been approved by the Authority in
accordance with the Handbook. For purposes of this Agreement, the Project
scope, schedule and funding program is as defined and described in the
Handbook and as further described below. The Responsible Agency must
demonstrate in the funding program that the Project or Project phase is fully
funded,

1.1.1 Project Scope. See Exhibit “A”

1.1.2 Project Schedule. See Exhibit “B"

1.1.3 Project Funding Program. See Exhibit “C"

Eligible Project Costs. Notwithstanding any provisions of Section 1.1 of this
Agreement, the Authority reserves the right to consider on a case by case
basis, eligible costs incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority. Eligible Project
costs shall be equal to or less than Measure “C" and RTMF funds (as
applicable) allocated to a Project as specified in Section 1.1.3 of this
Agreement and in the Handbook. State Transportation Improvement Program
(STIP) or other funding allocations (other than Measure “C" and RTMF)
identified in the Handbook are considered “other” contributions available to the
Project. The Responsible Agency must match Measure "C" funds with other
such funds consistent with the funding program referenced in Section 1.1.3 of
this Agreement and consistent with the Handbook and Expenditure Plan.
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1.4

1.5

NOTE: Expenses incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority for a currently active
project, are incurred at the risk of the Responsible Agency.

Compliance with California PUC Code 142257, Responsible Agency agrees
to the following:

1.3.1 Measure “C" funds will not be used to substitute for property tax funds,
which the Responsible Agency had previously used for regional or other
transportation purposes. It is hereby acknowledged by Responsible
Agency that such substitution of property tax funds is expressly
prohibited by California Public Utilities Code Section 142257.

1.3.2 The Responsible Agency has segregated property tax revenues from its
other general fund revenues used to support the Project so that
verification of non-substitution can be proved through audit or that the
non-substitution of funds shall apply to the Responsible Agency's entire
general fund.

1.3.3 Responsible Agency shall account for Project funds received pursuant
to Public Utilities Code Section 142257. Responsible Agency shall
maintain current records in accordance with generally accepted
accounting principles, and shall separately record expenditures for each
type of eligible purpose. Responsible Agency shall make such records
available to the Authority for inspection or audit at any time.

Compliance with Other Laws. In performance of its obligations relating to
administration and completion of the Project, Responsible Agency shall at all
times comply with all federal, state and local laws, ordinances and regulations
currently in force as well as those that are subsequently enacted, promulgated
or amended and thereby become applicable during the term of this Agreement.

Measure “C” Funds Defined. For purposes of this Agreement, eligible

Project Measure “C" and RTMF funds (as applicable) are deemed available as
of the effective date of this Agreement. Eligible Project costs shall be equal to
or less than the amount of funding available for the Project on a fiscal year
basis as specified in the Handbook and in Section 1.1.3 of this Agreement. In
no case shall the total amount of Measure “C" or RTMF funds for the Project in
the Handbook or referenced in Section 1.1.3 of this Agreement be exceeded
without written amendment to this Agreement and to the Handbook.




1.6  Invoices. The Responsible Agency shall submit invoices to the Authority no
more frequently than monthly for activities conducted over the prior unbilled
month. These documents shall include the following specified information:

1.6.1 Monitoring Expenditures and Progress Payments. The Responsible
Agency will monitor expenditures and progress payments against the
“not to exceed” limits specified in Section 1.1.3 of this Agreement.

1.6.2 Project Progress. If Project costs have not been invoiced for a six-
month period, Responsible Agency agrees to submit a written
explanation of the absence of the Project's progress to the Authority,
along with a target billing date and a target billing amount.

1.6.3 Direct and Indirect Costs. Responsible Agency may include in the
Project invoice, direct and indirect costs of the Project. Indirect costs (as
defined by OMB Circular A-87) will be considered an eligible expense.

1.6.4 Copies of Invoices. Responsible Agency shall provide the Authority
with one (1) copy of appropriate source documentation to substantiate
Project expenses or costs.

1.6.5 Eligible Project Cost Reguest Deadline. Invoices for eligible Project
costs incurred by the Responsible Agency shall be submitted to the
Authority on the approved form. The appropriation request will specify
the use of the funding and the manner in which local matching funds
were applied. The Authority's Executive Director will review invoices for
accuracy and sufficiency in terms of compliance with the foregoing
requirements. Unsatisfactory or inadequate invoices will be returned to
the Responsible Agency for correction and resubmission. Upon receipt
of a proper invoice, eligible Measure “C" and RTMF funds (as
applicable) shall be provided to the Responsible Agency within 45 days.

1.6.6 Use of Funds. Responsible Agency shall use Measure “C" and RTMF
funds (as applicable) consistent with the Expenditure Plan, Handbook,
and Section 1.1.1 of this Agreement.

1.7 Reporting Form. Responsible Agency will indicate in the invoice form, its
intent to complete and return the Annual Reporting Form (reference Appendix
C in the Handbook) to the Authority no later than October 15" of each year, If
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1.8

19

1.10

the Responsible Agency does not return the Annual Reporting Form to the
Authority by that deadline, the Authority will withhold Measure “C" and RTMF
funds (as applicable} until such time as the form is returned by the Responsible
Agency and reviewed for correctness by the Authority.

Cost Savings and Excess Costs.

1.8.1 Cost Savings. After the Project has been accepted by the Responsible
Agency as complete, any positive difference between the total Project
cost, as approved by the Authority pursuant to Section 1.1.3 and the
total amount invoiced to the Authority shall be considered Project cost
savings and shall be reprogrammed to other Tier 1 projects by Fresno
COG and the Authority as provided in the Handbook, as amended or
updated.

1.8.2 Excess Costs. In the event the actual total Project costs exceed the
estimate approved by the Authority, this amount will be considered an
Excess Cost,

1.8.3 Reconciliation of Excess Costs. In the event that costs to complete the
Project exceed the total amount of funds programmed, the Responsible
Agency will be fiscally responsible for the full amount of Excess Costs
associated with the Project, unless otherwise agreed by the parties
pursuant to Section 2.3 of this Agreement.

Project Management/Formation of Project Development Team (PDT). To
ensure that the Project is implemented in a timely manner and consistent with
the Handbook and Expenditure Plan, a Project Development Team (PDT) shall
be formed under the control of the Responsible Agency. The Responsible
Agency will form, notice, conduct and administer the PDT for the Project. The
PDT formed for the Project shall include a staff member from both the
Authority and Fresno COG.

Award of Project. The Responsible Agency shall administer the Project,

including but not limited to its advertisement and award of all contracts, in
accordance with applicable legal requirements as provided above in Section
1.4 and in full conformity with the standards applied by Responsible Agency in
the administration of its own road construction projects.




111 Maintenance of Project Records. Responsible Agency shall maintain
complete and accurate records with respect to costs addressed in Section
1.1.3 of this Agreement. All such records shall be maintained on a generally-
accepted accounting basis and be clearly identified and readily accessible.
Responsible Agency shall provide free access to the Authority at all times to
such books and records. Responsible Agency shall maintain all work data,
documents, and proceedings of this Agreement for a period of five (5) years
from the date of final audit from the Authority.

112 Project Groundbreaking and Ribbon Cutting Ceremonies. Responsible
Agency shall acknowledge Measure "C" funding contribution to the Project at
the groundbreaking and ribbon cutting ceremony should the Responsible
Agency conduct such a ceremony. Groundbreaking and ribbon cutting
ceremonies are encouraged, but not required. The costs of all ceremonies will
be considered a project construction expense.

1.13 Project Signage. Responsible Agency shall provide signage at construction
sites or on equipment, as appropriate, for the projects funded partially or wholly
by Measure “C" sales tax revenue included in the Handbook so that Fresno
County Taxpayers are informed as to how funds are being used. The signage
shall be in conformance with specifications approved by and on file with the
Authority, and included in Appendix D in the Handbook.
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SECTION Il

Covenants of Authority

Authority agrees to provide Measure “C" and RTMF funds to the Responsible Agency
for eligible Project costs in accordance with the terms and conditions set forth herein,
and in compliance with the Expenditure Plan, the Handbook, all Measure *C" Policies
and Procedures, as well as any subsequent amendments or updates, and to other
applicable plans and programs.

2.1

2.2

Eligible Project Cost Payments. The Authority shall make payments to
Responsible Agency for actual incurred eligible Project costs as specified in
Section 1.1.3 of this Agreement and consistent with the Handbook. To receive
payments for Project work completed, the Responsible Agency shall comply
with the following procedures:

2.1.1 Ineligible Costs. The Authority reserves the right to recover payment
made to the Responsible Agency if payment made on an invoice
includes ineligible Project costs.

2,1.2 Payment Amount. The amount of Project payments to the Responsible
Agency shall be made pursuant to the Handbook and this Agreement.

2.1.3 Suspension of Payment. Payments for eligible Project costs shall be
suspended without interest when a dispute arises as to whether or not a
cost item(s) is eligible for payment.

2.1.3.1Dispute Resolution. All disputes shall be settled in accordance
with the laws of the State of California. Once a dispute has
occurred, the Authority and Responsible Agency shall attempt to
resolve the dispute informally in a mutually agreeable manner.

Right to Conduct Audit. The Authority shall have the right to conduct an
audit of all Responsible Agency's records pertaining to the Project at any time
following completion of the Project.

2.2.1 Notice of Audit. The Authority shall provide at least 30 days' advance
notice to the Responsible Agency if an audit is to be conducted.




2.3  Reconciliation of Excess Costs. Excess project costs to complete a Project
are not eligible for reimbursement. The amount of Measure “C" and RTMF
funds identified in Section 1.1.3 of this Agreement and in the Handbook are the
maximum funds available for reimbursement to the Responsible Agency and
will not be exceeded by the Responsible Agency without an approved
amendment to this Agreement. [f needed for that purpose, the Responsible
Agency shall make a written request to the Authority for an amendment to this
Agreement. Any such amendment shall constitute an effective modification of
this Agreement only if signed and approved by duly authorized representatives
of both the Authority and the Responsible Agency.

SECTION Ill

Mutual Covenants

The Authority is released from any liability to Responsible Agency regarding the
Authority's administration and issuance of the Measure "C" and RTMF proceeds
except for any breach of Authority's fiduciary duty as set forth in the Expenditure Plan
and Handbook.

3.1  Effective Date and Term. This Agreement shall become effective as of the
date of its execution by the Authority and Responsible Agency and shall
remain in full force and effect through December 31, 2014, unless earlier
terminated as provided in Section 3.2 or in Section 3.4 of this Agreement.

3.2 Discharge. This Agreement shall be subject to discharge as follows:

3.2.1 Termination of Mutual Consent. This Agreement may be terminated at
any time by mutual consent of Responsible Agency and Authority. If
| this Agreement is mutually terminated by the parties, Responsible
Agency will no longer receive Measure “C" or RTMF funds (as
applicable) unless a new agreement between Responsible Agency and
Authority is formed.

3.2.2 Discharge Upon Completion of Project. Except as to any rights or
obligations which survive discharge as specified herein below in
Section 3.14 (“Survival”), this Agreement shall be discharged, and the
parties shall have no further obligation to each other, upon completion
of the Project as certified by the Authority.
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3.2.3 Termination by Authority. The Authority reserves the right to terminate
the Agreement at any time by giving written notice to Responsible
Agency of such termination and specifying the effective date thereof,
provided that the effective date of termination shall be at least 10 days
after the date Authority sends written notice of termination. |If this
Agreement is terminated by the Authority as provided herein,
Responsible Agency will be paid by the Authority for eligible Project
costs incurred prior to the effective date of termination of the
Agreement consistent with the funding program contained in Section
1.1.3 and in the Handbook. In that event, all finished or unfinished
documents and other materials shall, at the option of the Authority,
become its property subject to the terms and conditions of Section 1.11
of this Agreement.

3.3 Indemnity. It is mutually understood and agreed, relative to the reciprocal
indemnification of Authority and Responsible Agency:

3.3.1 Responsible Agency shall fully defend, indemnify and hold harmless
Authority, and any officer or employee of Authority, against any and all
damages, liabilities, claims and expenses, arising out of Responsible
Agency's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 895.4, Responsible Agency shall
fully defend, indemnify and hold the Authority harmiess from any liability
imposed for injury as defined by Government Code Section 810.8
occurring by reason of anything done or omitted to be done by
Responsible Agency under this Agreement or in connection with any
work, authority, or jurisdiction delegated to Responsible Agency under
this Agreement.

3.3.2 Authority shall fully defend, indemnify and hold harmless Responsible
Agency, and any officer or employee of Responsible Agency, against
any and all damages, liabllities, claims and expenses, arising out of
Authority's errors, omissions, negligent acts or willful misconduct during

| the term of this Agreement. It is also fully understood and agreed that,

pursuant to Government Code Section 895.4, Authority shall fully
defend, indemnify and hold the Responsible Agency harmless from any
liability imposed for injury as defined by Government Code Section

810.8 occurring by reason of anything done or omitted to be done by
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Authority under this Agreement or in connection with any work,
authority, or jurisdiction delegated to Authority under this Agreement.

3.4  Limitation. All obligations of the Authority under the terms of this Agreement
are expressly subject to the Authority’s continued authorization to collect and
expend the sales tax proceeds provided by Measure “C" and RTMF funds. If
for any reason the Authority's right to collect or expend such sales tax and
RTMF proceeds is terminated or suspended in whole or part, the Authority
shall promptly notify the Responsible Agency, and the parties shall consult on
a course of action. If, after twenty-five (25) working days, a course of action is
not agreed upon by the parties, this Agreement shall be deemed terminated by
mutual or joint consent; provided, that any future obligation to fund from the
date of the notice shall be expressly limited by and subject to (i} the lawful
ability of the Authority to expend sales tax or RTMF proceeds for the purposes
of the Agreement; and (ii) the availability, taking into consideration all the
obligations of the Authority under all outstanding contracts, agreements to
other obligations of the Authority, of funds for such purposes,

3.5 Notices. Except as may be otherwise required by law, any notice to be given
shall be written and shall be either personally delivered, sent by facsimile
transmission or sent by first class mail, postage prepaid and addressed as
follows:

AUTHORITY: With A Copy To:

Mr. Ran Peterson, Executive Dir,
Fresno County Transportation Authority
2220 Tulare Street, Suite 411

Fresno, CA 9371

Ph: (559) 453-5023 Fax; (559) 488-3303

RESPONSIBLE AGENCY:

Mr. Patrick Wiemiller, Public Works Director
City of Fresno, Public Works Department
2600 Fresno Street, 4" Floor

Ph; (559) 621-8850 Fax (559) 488-1045
FAX Number

3.5.1 Notice personally delivered is effective when delivered. Notice sent by
facsimile transmission is deemed to be received upon successful
transmission. Notice sent by first class mail shall be deemed received
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on the fifth day after the date of mailing. Either party may change the
above address by giving written notice pursuant to this paragraph.

3.6  Additional Acts and Documents. Each party agrees to do all such things
and take all actions, and to make, execute and deliver such other documents
and instruments, as shall be reasonably requested to carry out the provisions,
intent and purpose of the Agreement.

3.7 Integration. This Agreement represents the entire Agreement of the parties
with respect to the subject matter hereof. NO representations, warranties,
inducements or oral agreements have been made by any of the parties except
as expressly set forth herein, or in other contemporaneous written agreements.

3.8 Amendment. This Agreement may not be changed, modified, or rescinded
except in writing, signed by all parties hereto, and any attempt at oral
modification of this Agreement shall be void and of no effect.

3.9 |Independent Agency. Responsible Agency renders services under this
Agreement as an independent agency under the Agreement. None of the
Responsible Agency’s agents or employees shall be agents or employees of
the Authority and none of the Authority's agents or employees shall be agents
or employees of Responsible Agency.

3.10 Assignment. The Agreement may not be assigned, transferred,
hypothecated, or pledged by any party without the express written consent of
all parties hereto.

3.11 Binding on Successors. This Agreement shall be binding upon each of the
parties and their respective successor(s), assignee(s) or transferee(s).
Provided however that this provision shall not be construed as an authorization
to assign, transfer, hypothecate or pledge this Agreement, other than as
provided in the immediately preceding Section 3.10 of this Agreement.

3.12 Severability. Should any part of this Agreement be determined to be
unenforceable, invalid, or beyond the authority of either party to enter into or
carry out, such determination shall not affect the validity of the remainder of
this Agreement, which shall continue in full force and effect; provided that, the
remainder of this Agreement can, absent the excised portion, be reasonably
interpreted to give effect to the intentions of the parties.
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3.13 Counterparts. This Agreement may be executed in one or more counterparts

and shall become effective when one or more counterparts have been signed
by all of the parties; each counterpart shall be deemed an original but all
counterparts shall constitute a single document.

3.14 Survival. The following provisions in this Agreement shall survive discharge:

3.18

3.16

317

3.18

3.19

3.20

3.14.1 Responsible Agency. As to Responsible Agency, the following
sections of this Agreement shall survive discharge: Section 1.6
(“Invoices”) and Section 1.9 (“Project Management/Formation of
Project Development Team"),

3.14.2 Authority. As to Authority, the following sections of this Agreement
shall survive discharge: Section 2.2 (“Right to Conduct Audit").

Time. Time is and shall be of the essence of this Agreement and each and all
of its provisions in which performance is a factor.

Remedies Cumulative. No remedy or election of remedies provided for in this
Agreement shall be deemed exclusive, but shall be cumulative with all other
remedies at law or in equity. Each remedy shall be construed to give the
fullest effect allowed by law.

Applicable Law. This Agreement shall be governed by, and construed and
enforced in accordance with the laws of the State of California. The parties
agree that this contract is made in and shall be performed in Fresno County,
California.

Captions. The captions in this Agreement are for convenience only and are
not intended to and shall not in any way limit or amplify the provisions of this
Agreement and shall not affect the construction or interpretation of any of its
provisions.

No Continuing Waiver. The waiver by any party of any breach of any of the

provisions of this Agreement shall not constitute a continuing waiver or a
waiver of any subsequent breach of the same, or of any other provision of this
Agreement,

No Rights in Third Parties. Nothing in this Agreement, express or implied, is
intended to confer any rights or remedies under or by reason of this Agreement

o 12




3.21

3.22

3.23

3.24

3.25

on any third party, nor is anything in this Agreement intended tfo relieve or
discharge the obligation or liability of any third party to any party to this
Agreement, nor shall any provision of this Agreement give any third party any
right of subrogation or action over or against any party to this Agreement,

Responsible Agency Legal Proceedings. The Responsible Agency shall
inform the Authority of all pending legal proceedings associated with the
Project to which Responsible Agency is a party, and allow Authority to
participate in such proceedings to the extent legally authorized.

Attorney's Fees and Costs. Authority and Responsible Agency will bear their
own respective costs, including attorney's fees, in connection with any legal
proceedings related to the interpretation or enforcement of this Agreement or
any of the terms and conditions hereof,

Exhibits and Recitals. The Recitals and Exhibits to this Agreement are fully

Incorporated into and are integral parts of this Agreement.

Signator's Warranty. Each signatory to this Agreement warrants to the other
party that he or she is fully authorized and competent to execute this
Agreement in the capacity indicated by his or her signature, and each party
agrees to be bound by this Agreement as of the day and year first mentioned
above upon the execution of this Agreement by each party's authorized
representatives,

Force Majuere. Any party shall be excused from performing its obligations
under this Agreement during the time and to the extent that it is prevented from
performing by an unforeseeable cause beyond its control, including but not
limited to: any incidence of fire, flood; acts of God; commandeering of material,
products, plants or facilities by federal, state or local government; national fuel
shortage; or a material act or omission by any party; when satisfactory
evidence of such cause is presented to that other party, and provided further
such nonperformance is unforeseeable, beyond the control and is not due to
the fault or negligence of the party not performing.

13



IN WITNESS WHEREOF, the undersigned parties have executed this Agreement on

the day and year first written above.

FRESNO COUNTY TRANSPORTATION AUTHORITY

(Typed)

Title Chair of the Authority

APPROVED AS TO LEGAL FOR :
KEVIN BRIGGS, | ERIM
COUNSE

§ gnatur&f — 'V s

Name

(MICHAEL E ROWE)

Title Senior Deputy County Counsel

City of Fresno

By j%//,{aﬁ % e
(Signature)

Name

(PATRICK N. WIEMILLER)

Title Public Works Director

APPROVED AS TO FORM
JAMES SANCHEZ, City Atorney

BY: (L

| Lo 1 f_ﬂ4
Deputy La *\IL

By (4-06.09 e

ATTEST
By
(Signature)
Name
(Typed)
Title Executive Director

APPROVED AS TO ACCOUNTING
FORM:

By J LC,-L*‘- (/MELT“

{Signature)

Name

(VICKI CROW)

Title Auditor-Controller/Treasurer-Tax
Collector

By ( : ‘ ¢

(Signature)

Name ;Em&ﬂ: ijlﬂrﬂﬂs

(REBECCA E. KLISCH)

Title City Clerk
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Measure "C" Short-Range Regional Transportation Program | Project Scope - Exhibit A

EXHIBIT A - PROJECT SCOPE

Urban Project I-3 — Peach Ave. Widening, SR 180 to

Butler Ave,
=ttt

Responsible Agency

City of Fresno

Froject Limits

The project limits include 1.5 miles of added travel lanes on Peach Ave. between State Route 180 and Butler Ave,

Projoct Phase (Choos e Paogee! Froasifs] sobcatie it Aghodimony)
B Phase 1 - Preliminary Engineering [lncludes Pradi Deswgr/Engmeering (PS&E) and Enviranmental]
B Phase 2 - Right-of-Way Acquisition

0 Phase 3 - Canstruction (includes Project Construction & Construction Management)

Project Phasels) Scope (o did il e diverd FU e B O el ot ey Agrenment ds chocked sty

The ultimale project will widen Peach Ave. from two lanes to a divided four-lane arlerial with median landscaping, prolected-lef-um-anes,
bike lanes, curb and gutter, sidewalk, landscaping, streetlights, modifications of existing traffic signal facilities and a installation of new
traffic signal at Peach Ave. and Huntington Bivd., relocation and restoration of property fence lines, and relocation and replacement of
existing palm and olive trees. Phase 1 includes preparation of the environmental document to comply with CEQA requirements. No
federal funds are involved wilh this project; therefore NEPA processing is nol required. Phase 1 also involves the preparation of
contraction construction documents including engineer’s estimates for construction. Phase 2 involves the appraisal, acquisition processing
and purchase of property for street right-ol-way purposes involving 40 parcels, of which 10 are full-take acquisitions. Phase 3 involves
construction of the Project, traffic detours using major cross streets and providing access lo residences and businesses adiacent lo Peach
Ave. in the Project area, and Construction Management activities associated with the Project.  This agreement encompasses Phase 1 & 2
only.

;,_'_:_\'.r;““[,:.'“_. F'FILI[ECT SL'C"]JL' Pl ol B0 olver b o pfrases of fhe Frageet - 0 imporkan S dhe Attty T arkarstaned the
SOEUE L W) et Provieel s ekt the 2 W J Wit L e s s o)

Phase 1 involved development and completion of an Initial Study and a Mitigaled Negative Declaration and received discretionary approval
al the January 2009 CTC meeting, Phase 1 is currently in the 60% design phase and consists of preparation of PS&E. Phase 2 includes
the processing and acquisition of ROW for 40 parcels along Peach Ave. between Kings Canyon Rd. and Belmont Ave. Phase 3 will be
initiated after completion of Phase 2 and relocation of existing utilities by PGAE. Phase 3 involves construction of the Project, the
associate traffic control operations and construction management activities.

Project Purpose

The purpose of this project is to provide for improved mobility by increasing capacity along Peach Avenue between Butler Ave. and Stale
Route 180,

Iranaporiation Benelil
The project Is expected lo improve air quality, reduce Iraffic congestion thereby improving travel time, and molorist and pedestrian safety.

implications of Notl Doing the Project

It was determined in various traffic studies that the existing number of travel lanes along Peach Avernue will not be sufficient to
accommodate the traffic demands in the Year 2025. According to the traffic study conducted by URS Corporation, the expected volume
along the Project in the Year 2025 will be 28,000 vehicles per day and 1,200 during the PM Peak Hour, Based on the expecied future
volumes, withoul the Project, the Level of Service (LOS) is expected to be LOS *F". With the Project, the expected LOS is projected to be
LOS D"

Community Engagement
The project limits are within a moderately populated residential and commercial area, Residents and property owners will be kept informed
of the Project’'s slatus and schedule through Project newsletters, the City's wabsite and local media.

Canstruction Staging
Construction phasing may be implemented due fo the patential impacts on adjacent residences, businesses, schools, which use this strest
to access (heir property.

Page | of 2
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Detours
During construction of this Project, traffic will be routed to north/south arterials Willow and Minnewawa Avenues, and eastiwest arterials

Kings Canyon Road, Tulare and Belmont Avenues. Access to residences, businesses, and schools adjacent to Peach Avenue will be
pravidad and maintained throughout construction,

Current Status

The Environmental partion of Phase 1 is complete and we are curently into the 50% design phase for this project. Application for approval
of the Phase 2 allocation along with a Letter of No Prejudice (s being prepared for the May 2009 Califomia Transportation Commission
agenda, Funding for this Phase was programmed as of the date of execution of this Agreement. Phase 3 construction will be initiated after
completion of Phase 2 and relocation of existing utilities by PGAE and will involve a separate agreemen.

Contact

For inguiries, you may contact Scott Mazier, P E., City Engineer, with the City of Fresno Public Works Depl. at (559) 621-8650.
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Measure "C” Short-Range Regional Transportation Program | Project Schedule — Exhibit B

EXHIBIT B - PROJECT SCHEDULE

Urban Project I-3 — Peach Ave. Widening, SR 180 to

Butler Ave.
=ttt

i 10 T kR TN d T T

Responsible Agency
City of Fresna
Project Limits

The project limits include 1.5 miles of added travel lanes on Peach Ave. between Slate Route 180 and Butler Ave.

r'~1r1 t Phase | T Mg

E Phase 1 - F'raim-unaryr Englnaaring j’-‘nch:abs Hﬂ.ﬁmhary Besigr/Engineering (PS&E] and Envirormental]
& Phase 2 - Right-of-Way Acquisition
O Phase 3 - Construction {includes Project Construction & Construction Management)

Contact

For inquiries, you may conlact Scolt Mazier, P.E., City Engineer, with the City of Fresno Public Works Depl. at (559) 621-8650.

Project Scheduls

FHUAT-TERM PROGRAN Fr 208754 - B4V

PROJECT PHASE | START| END

. Otk fExplain|
5., Dtber [xplain]
Dot 7 01113] 2213
1. Hod Dol
D {ominxtion
B. Coma. Marage.
8. Dietonr Frocens

. Dbt [PGEE Lhil )

T P — Mt g — | ——
g iy
T s o i o Me—



ks ety ERLaT) | ST D [,

Lo o FEVICT T

i | {4 Bt ] lemany, Asmveky Dmsms |,

1180 IF0d) Fipo 5

WEaHl g NOl]

‘Fleuey Asuc

wopEanEssy

ET/ET0T

TT/1I02

“[aha0 P

fuieydag) sagin

[upeidag] Jygin

uoIEnb Ty gl

|Gy 7]

TT/0T0E

OL/B00T

GLURFSY [P ]

i | B "

ZLLLOZ

. . - .
DGz
HEOMd WM HOH

QBT

(upepng | sEgn

Ot/6002

a0iig

200 “UoaA gl

3F5d T

uBreag wipg T




Measure 'C* Shont-Range Regional Transportation Program | Project Funding Program - Extibit C

EXHIBIT C -
PROJECT FUNDING PROGRAM

Urban Project I-3 — Peach Ave. Widening, SR 180 to
Butler Ave.

W WA TR W W R W W W T W S U

Responsible Agency

City of Fresno

Project Limits

The project limits include 1.5 miles of added travel lanes on Peach Ave. between State Route 180 and Butler Ave.

gt iy e Agtticnty e e Responsitie ool

@ Phase 1 - Preliminary Engineering [Includes Prefiminary DesigriEngmeenng (PS&E) and Emvironmental]
B Phase 2 - Right-ol-Way Acquisition

O Phase 3 - Construction (Includes Profect Canstruction & Construction Management)

Contact

For inquiries, you may contact Scott Mozier, P.E., City Engineer, with the City of Fresno Public Works Depl. at (559} 621-8650,

Funding Program j5 o0 mioes
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MEASURE “C”

COOPERATIVE PROJECT AGREEMENT
Short-Term Regional Transportation Program
(Project N-1 Urban, Veterans Boulevard SR- 99

Interchange and Grade Separation)

This Cmperatwe Project Agreement (“Agreement”) is made and entered into
on June |- 2009, by and between the City of Fresno (“Responsible Agency®) and
the Fresno County Transportation Authority (“‘Authority”).

RECITALS

WHEREAS, Authority and Responsible Agency desire to enter into an
Agreement for funding of a transportation improvement project in Fresno County
pursuant to the Measure “C" Short-Term Regional Transportation Program Handbook
("Handbook’), and the Fresno County Measure “C" Expenditure Plan (“Expenditure
Plan”), which was approved by the voters of Fresno County in November 2006; and,

WHEREAS, Responsible Agency desires to receive eligible Measure “C”
Regional Transportation Program (“Measure “C™) and Regional Transportation
Mitigation Fee (*RTMF") funding (as applicable) from the Authority for the N-1 Urban,
Veterans Boulevard SR-99 Interchanqge and Grade Separation (‘Project”) as
specified in the Handbook and consistent with the Tier 1 list of Regional
Transportation Program projects referenced in the Expenditure Plan; and

WHEREAS, Authority is authorized to approve Project funding for payment to
Responsible Agency in accordance with this Agreement, the Handbook and the
Expenditure Plan regarding the Project ; and,

WHEREAS, Authority shall provide funding to Responsible Agency for eligible
Project costs “not to exceed" $ 1,500,000 of Measure “C" funding.

NOW, THEREFORE, in consideration of the mutual promises and
undertakings herein made and the mutual benefits to be derived therefrom, the parties
hereto represent, covenant and agree as follows:
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AGREEMENT

SECTION |

Covenants of Responsible Agency

Responsible Agency agrees to abide by the terms and conditions of this
Agreement for the receipt of Measure “C" and RTMF funds (as applicable) and to
comply with the Expenditure Plan, Handbook, and adopted Policies and Procedures,
as well as any subsequent amendments, updates, or other applicable plans.

1.1 Project Scope, Schedule and Funding Program. The Project scope of work,
schedule and funding program, as well as any change thereto may not be
implemented or initiated until it has been approved by the Authority in
accordance with the Handbook. For purposes of this Agreement, the Project
scope, schedule and funding program is as defined and described in the
Handbook and as further described below. The Responsible Agency must
demonstrate in the funding program that the Project or Project phase is fully
funded.

1.1.1 Project Scope. See Exhibit “A”

1.1.2 Project Schedule. See Exhibit “B"

1.1.3 Project Funding Program. See Exhibit “C”

1.2 Eligible Project Costs. Notwithstanding any provisions of Section 1.1 of this
Agreement, the Authority reserves the right to consider on a case by case
basis, eligible costs incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority. Eligible Project
costs shall be equal to or less than Measure “C" and RTMF funds (as
applicable) allocated to a Project as specified in Section 1.1.3 of this
Agreement and in the Handbook. State Transportation Improvement Program
(STIP) or other funding allocations (other than Measure “C” and RTMF)
identified in the Handbook are considered “other” contributions available to the
Project. The Responsible Agency must match Measure “C” funds with other
such funds consistent with the funding program referenced in Section 1.1.3 of
this Agreement and consistent with the Handbook and Expenditure Plan.
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1.3

1.4

1.5

NOTE: Expenses incurred after July 1, 2007, but before a Responsible
Agency has entered into an Agreement with the Authority for a currently active
project, are incurred at the risk of the Responsible Agency.

Compliance with California PUC Code 142257, Responsible Agency agrees
to the following:

1.3.1 Measure “C" funds will not be used to substitute for property tax funds,
which the Responsible Agency had previously used for regional or other
transportation purposes. It is hereby acknowledged by Responsible
Agency that such substitution of property tax funds is expressly
prohibited by California Public Utilities Code Section 142257.

1.3.2 The Responsible Agency has segregated property tax revenues from its
other general fund revenues used to support the Project so that
verification of non-substitution can be proved through audit or that the
non-substitution of funds shall apply to the Responsible Agency's entire
general fund.

1.3.3 Responsible Agency shall account for Project funds received pursuant
to Public Utilities Code Section 142257. Responsible Agency shall
maintain current records in accordance with generally accepted
accounting principles, and shall separately record expenditures for each
type of eligible purpose. Responsible Agency shall make such records
available to the Authority for inspection or audit at any time.

Compliance with Other Laws. In performance of its obligations relating to
administration and completion of the Project, Responsible Agency shall at all
times comply with all federal, state and local laws, ordinances and requlations
currently in force as well as those that are subsequently enacted, promulgated
or amended and thereby become applicable during the term of this Agreement.

Measure “C" Funds Defined. For purposes of this Agreement, eligible
Project Measure “C" and RTMF funds (as applicable) are deemed available as
of the effective date of this Agreement. Eligible Project costs shall be equal to
or less than the amount of funding available for the Project on a fiscal year
basis as specified in the Handbook and in Section 1.1.3 of this Agreement. In
no case shall the total amount of Measure “C" or RTMF funds for the Project in
the Handbook or referenced in Section 1.1.3 of this Agreement be exceeded
without written amendment to this Agreement and to the Handbook.




1.6  Invoices. The Responsible Agency shall submit invoices to the Authority no
more frequently than monthly for activities conducted over the prior unbilled
month. These documents shall include the following specified information:

1.6.1 Monitoring Expenditures and Progress Payments. The Responsible
Agency will monitor expenditures and progress payments against the
“not to exceed" limits specified in Section 1.1.3 of this Agreement.

1.6.2 Project Progress. If Project costs have not been invoiced for a six-
month period, Responsible Agency agrees to submit a written
explanation of the absence of the Project's progress to the Authority,
along with a target billing date and a target billing amount.

1.6.3 Direct and Indirect Costs. Responsible Agency may include in the
Project invoice, direct and indirect costs of the Project. Indirect costs (as
defined by OMB Circular A-87) will be considered an eligible expense.

1.6.4 Copies of Invoices. Responsible Agency shall provide the Authority
with one (1) copy of appropriate source documentation to substantiate
Project expenses or costs.

16.5 Eligible Project Cost Request Deadline. Invoices for eligible Project
costs incurred by the Responsible Agency shall be submitted to the
Authority on the approved form. The appropriation request will specify
the use of the funding and the manner in which local matching funds
were applied. The Authority’s Executive Director will review invoices for
accuracy and sufficiency in terms of compliance with the foregoing
requirements. Unsatisfactory or inadequate invoices will be returned to
the Responsible Agency for correction and resubmission. Upon receipt
of a proper invoice, eligible Measure “C" and RTMF funds (as
applicable) shall be provided to the Responsible Agency within 45 days.

1.6.6 Use of Funds. Responsible Agency shall use Measure “C" and RTMF
funds (as applicable) consistent with the Expenditure Plan, Handbook,
and Section 1.1.1 of this Agreement.

1.7 Reporting Form. Responsible Agency will indicate in the invoice form, its
intent to complete and return the Annual Reporting Form (reference Appendix
C in the Handbook) to the Authority no later than October 15t of each year. If

i
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the Responsible Agency does not return the Annual Reporting Form to the
Authority by that deadline, the Authority will withhold Measure “C" and RTMF
funds (as applicable) until such time as the form is retumed by the Responsible
Agency and reviewed for correctness by the Authority.

1.8 Cost Savings and Excess Costs.

1.8.1 Cost Savings. After the Project has been accepted by the Responsible
Agency as complete, any positive difference between the total Project
cost, as approved by the Authority pursuant to Section 1.1.3 and the
total amount invoiced to the Authority shall be considered Project cost
savings and shall be reprogrammed to other Tier 1 projects by Fresno
COG and the Authority as provided in the Handbook, as amended or
updated.

1.8.2 Excess Costs. In the event the actual total Project costs exceed the
estimate approved by the Authority, this amount will be considered an
Excess Cost.

1.8.3 Reconciliation of Excess Costs. In the event that costs to complete the
Project exceed the total amount of funds programmed, the Responsible
Agency will be fiscally responsible for the full amount of Excess Costs
associated with the Project, unless otherwise agreed by the parties
pursuant to Section 2.3 of this Agreement.

1.9  Project Management/Formation of Project Development Team (PDT). To
ensure that the Project is implemented in a timely manner and consistent with
the Handbook and Expenditure Plan, a Project Development Team (PDT) shall
be formed under the control of the Responsible Agency. The Responsible
Agency will form, notice, conduct and administer the PDT for the Project. The
PDT formed for the Project shall include a staff member from both the
Authority and Fresno COG.

1.10 Award of Project. The Responsible Agency shall administer the Project,
including but not limited to its advertisement and award of all contracts, in
accordance with applicable legal requirements as provided above in Section
1.4 and in full conformity with the standards applied by Responsible Agency in
the administration of its own road construction projects.

5
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1.11

1.12

1.13

Maintenance of Project Records. Responsible Agency shall maintain
complete and accurate records with respect to costs addressed in Section
1.1.3 of this Agreement. All such records shall be maintained on a generally-
accepted accounting basis and be clearly identified and readily accessible.
Responsible Agency shall provide free access to the Authority at all times to
such books and records. Responsible Agency shall maintain all work data,
documents, and proceedings of this Agreement for a period of five (5) years
from the date of final audit from the Authority.

Project Groundbreaking and Ribbon Cutting Ceremonies. Responsible
Agency shall acknowledge Measure “C” funding contribution to the Project at
the groundbreaking and ribbon cutting ceremony should the Responsible
Agency conduct such a ceremony. Groundbreaking and ribbon cutting
ceremonies are encouraged, but not required. The costs of all ceremonies will
be considered a project construction expense.

Project Signage. Responsible Agency shall provide signage at construction
sites or on equipment, as appropriate, for the projects funded partially or wholly
by Measure “C" sales tax revenue included in the Handbook so that Fresno
County Taxpayers are informed as to how funds are being used. The signage
shall be in conformance with specifications approved by and on file with the
Authority, and included in Appendix D in the Handbook.




SECTION Il

Covenants of Authority

Authority agrees to provide Measure “C" and RTMF funds to the Responsible Agency
for eligible Project costs in accordance with the terms and conditions set forth herein,
and in compliance with the Expenditure Plan, the Handbook, all Measure “C” Policies
and Procedures, as well as any subsequent amendments or updates, and to other
applicable plans and programs.

2.1

2.2

Eligible Project Cost Payments. The Authority shall make payments to
Responsible Agency for actual incurred eligible Project costs as specified in
Section 1.1.3 of this Agreement and consistent with the Handbook. To receive
payments for Project work completed, the Responsible Agency shall comply
with the following procedures:

2.1.1 Ineligible Costs. The Authority reserves the right to recover payment
made to the Responsible Agency if payment made on an invoice
includes ineligible Project costs.

2.1.2 Payment Amount. The amount of Project payments to the Responsible
Agency shall be made pursuant to the Handbook and this Agreement.

2.1.3 Suspension of Payment. Payments for eligible Project costs shall be
suspended without interest when a dispute arises as to whether or not a
cost item(s) is eligible for payment,

2.1.3.1Dispute Resolution. All disputes shall be settled in accordance
with the laws of the State of Califoia. Once a dispute has
occurred, the Authority and Responsible Agency shall attempt to
resolve the dispute informally in a mutually agreeable manner.

Right to Conduct Audit. The Authority shall have the right to conduct an
audit of all Responsible Agency'’s records pertaining to the Project at any time
following completion of the Project.

2.2.1 Notice of Audit. The Authority shall provide at least 30 days' advance
notice to the Responsible Agency if an audit is to be conducted.




2.3

Reconciliation of Excess Costs. Excess project costs to complete a Project
are not eligible for reimbursement. The amount of Measure “C" and RTMF
funds identified in Section 1.1.3 of this Agreement and in the Handbook are the
maximum funds available for reimbursement to the Responsible Agency and
will not be exceeded by the Responsible Agency without an approved
amendment fo this Agreement. If needed for that purpose, the Responsible
Agency shall make a written request to the Authority for an amendment to this
Agreement. Any such amendment shall constitute an effective modification of
this Agreement only if signed and approved by duly authorized representatives
of both the Authority and the Responsible Agency.

SECTION Il

Mutual Covenants

The Authority is released from any liability o Responsible Agency regarding the
Authority’s administration and issuance of the Measure “C" and RTMF proceeds
except for any breach of Authority's fiduciary duty as set forth in the Expenditure Plan

and Handbook.
3.1  Effective Date and Term. This Agreement shall become effective as of the

3.2

date of its execution by the Authority and Responsible Agency and shall
remain in full force and effect through June 30, 2012, unless earlier terminated
as provided in Section 3.2 or in Section 3.4 of this Agreement.

Discharge. This Agreement shall be subject to discharge as follows:

3.2.1 Termination of Mutual Consent. This Agreement may be terminated at
any time by mutual consent of Responsible Agency and Authority. If
this Agreement is mutually terminated by the parties, Responsible
Agency will no longer receive Measure “C" or RTMF funds (as
applicable) unless a new agreement between Responsible Agency and
Authority is formed.

3.2.2 Discharge Upon Completion of Project. Except as to any rights or

obligations which survive discharge as specified herein below in
Section 3.14 (“Survival”), this Agreement shall be discharged, and the
parties shall have no further obligation to each other, upon completion
of the Project as certified by the Authority.




3.3.1

3.3.2

3.2.3 Termination by Authority. The Authority reserves the right to terminate

the Agreement at any time by giving written notice to Responsible
Agency of such termination and specifying the effective date thereof,
provided that the effective date of termination shall be at least 10 days
after the date Authority sends written notice of termination. If this
Agreement is terminated by the Authority as provided herein,
Responsible Agency will be paid by the Authority for eligible Project
costs incurred prior to the effective date of termination of the
Agreement consistent with the funding program contained in Section
1.1.3 and in the Handbook. In that event, all finished or unfinished
documents and other materials shall, at the option of the Authority,
become its property subject to the terms and conditions of Section 1.11
of this Agreement.

3.3 Indemnity. It is mutually understood and agreed, relative to the reciprocal
indemnification of Authority and Responsible Agency:

Responsible Agency shall fully defend, indemnify and hold harmless
Authority, and any officer or employee of Authority, against any and all
damages, liabilities, claims and expenses, arising out of Responsible
Agency's errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Government Code Section 895.4, Responsible Agency shall
fully defend, indemnify and hold the Authority harmiess from any liability
imposed for injury as defined by Government Code Section 810.8
occurring by reason of anything done or omitted to be done by
Responsible Agency under this Agreement or in connection with any
work, authority, or jurisdiction delegated to Responsible Agency under
this Agreement.

Authority shall fully defend, indemnify and hold harmless Responsible
Agency, and any officer or employee of Responsible Agency, against
any and all damages, liabilities, claims and expenses, arising out of
Authority’s errors, omissions, negligent acts or willful misconduct during
the term of this Agreement. It is also fully understood and agreed that,
pursuant to Govemment Code Section 895.4, Authority shall fully
defend, indemnify and hold the Responsible Agency harmless from any
liability imposed for injury as defined by Government Code Section
810.8 occurring by reason of anything done or omitted to be done by




3.4

3.5

Authority under this Agreement or in connection with any work,
authority, or jurisdiction delegated to Authority under this Agreement.

Limitation. All obligations of the Authority under the terms of this Agreement
are expressly subject to the Authority's continued authorization to collect and
expend the sales tax proceeds provided by Measure “C" and RTMF funds. If
for any reason the Authority's right to collect or expend such sales tax and
RTMF proceeds is terminated or suspended in whole or part, the Authority
shall promptly notify the Responsible Agency, and the parties shall consult on
a course of action. If, after twenty-five (25) working days, a course of action is
not agreed upon by the parties, this Agreement shall be deemed terminated by
mutual or joint consent; provided, that any future obligation to fund from the
date of the notice shall be expressly limited by and subject to (i) the lawful
ability of the Authority to expend sales tax or RTMF proceeds for the purposes
of the Agreement; and (ii) the availability, taking into consideration all the
obligations of the Authority under all outstanding contracts, agreements to
other obligations of the Authority, of funds for such purposes.

Notices. Except as may be otherwise required by law, any notice to be given
shall be written and shall be either personally delivered, sent by facsimile
transmission or sent by first class mail, postage prepaid and addressed as
follows:

AUTHORITY: With A Copy To:

Mr. Ron Peterson, Executive Dir.

Fresno County Transportation Authority
2220 Tulare Street, Suite 411

Fresno, CA 93721

Ph: (559) 453-5023 Fax: (559) 488-3303

RESPONSIBLE AGENCY:

Mr. Patrick Wiemiller, Public Works Director
City of Fresno, Public Works Department
2600 Fresno Street, 4™ Floor

Ph: (559) 621-8650 Fax: (559) 488-1045
FAX Number

3.5.1 Notice personally delivered is effective when delivered. Notice sent by
facsimile transmission is deemed to be received upon successful
transmission. Notice sent by first class mail shall be deemed received

10




3.6

3.7

3.8

3.9

3.10

3N

3.12

on the fifth day after the date of mailing. Either party may change the
above address by giving written notice pursuant to this paragraph.

Additional Acts and Documents. Each party agrees to do all such things
and take all actions, and to make, execute and deliver such other documents
and instruments, as shall be reasonably requested to carry out the provisions,
intent and purpose of the Agreement.

Integration. This Agreement represents the entire Agreement of the parties
with respect to the subject matter hereof. NO representations, warranties,
inducements or oral agreements have been made by any of the parties except
as expressly set forth herein, or in other contemporaneous written agreements.

Amendment. This Agreement may not be changed, modified, or rescinded
except in writing, signed by all parties hereto, and any attempt at oral
modification of this Agreement shall be void and of no effect.

Independent Agency. Responsible Agency renders services under this
Agreement as an independent agency under the Agreement. None of the
Responsible Agency's agents or employees shall be agents or employees of
the Authority and none of the Authority's agents or employees shall be agents
or employees of Responsible Agency.

Assignment.  The Agreement may not be assigned, transferred,
hypothecated, or pledged by any party without the express written consent of
all parties hereto.

Binding on Successors. This Agreement shall be binding upon each of the
parties and their respective successor(s), assignee(s) or transferee(s).
Provided however that this provision shall not be construed as an authorization
to assign, transfer, hypothecate or pledge this Agreement, other than as
provided in the immediately preceding Section 3.10 of this Agreement.

Severability. Should any part of this Agreement be determined to be
unenforceable, invalid, or beyond the authority of either party to enter into or
carry out, such determination shall not affect the validity of the remainder of
this Agreement, which shall continue in full force and effect; provided that, the
remainder of this Agreement can, absent the excised portion, be reasonably
interpreted to give effect to the intentions of the parties.

L%



3.13 Counterparts. This Agreement may be executed in one or more counterparts
and shall become effective when one or more counterparts have been signed
by all of the parties; each counterpart shall be deemed an original but all
counterparts shall constitute a single document.

3.14 Survival. The following provisions in this Agreement shall survive discharge:

3.14.1 Responsible Agency. As to Responsible Agency, the following
sections of this Agreement shall survive discharge: Section 1.6
(“Invoices”) and Section 1.9 (“Project Management/Formation of
Project Development Team”),

3.14.2  Authority. As to Authority, the following sections of this Agreement
| shall survive discharge: Section 2.2 (“Right to Conduct Audit).

3.15 Time. Time is and shall be of the essence of this Agreement and each and all
of its provisions in which performance is a factor.

3.16 Remedies Cumulative. No remedy or election of remedies provided for in this
Agreement shall be deemed exclusive, but shall be cumulative with all other
remedies at law or in equity. Each remedy shall be construed to give the
fullest effect allowed by law.

3.17 Applicable Law. This Agreement shall be governed by, and construed and
enforced in accordance with the laws of the State of California. The parties
agree that this contract is made in and shall be performed in Fresno County,
California.

3.18 Captions. The captions in this Agreement are for convenience only and are
not intended to and shall not in any way limit or amplify the provisions of this
Agreement and shall not affect the construction or interpretation of any of its
provisions.

3.19  No Continuing Waiver. The waiver by any party of any breach of any of the
provisions of this Agreement shall not constitute a continuing waiver or a
waiver of any subsequent breach of the same, or of any other provision of this
Agreement.

3.20 No Rights in Third Parties. Nothing in this Agreement, express or implied, is
intended to confer any rights or remedies under or by reason of this Agreement

12
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3.21

3.22

3.23

3.24

3.25

on any third party, nor is anything in this Agreement intended to relieve or
discharge the obligation or liability of any third party to any party to this
Agreement, nor shall any provision of this Agreement give any third party any
right of subrogation or action over or against any party to this Agreement.

Responsible Agency Legal Proceedings. The Responsible Agency shall
inform the Authority of all pending legal proceedings associated with the
Project to which Responsible Agency is a party, and allow Authority to
participate in such proceedings to the extent legally authorized.

Attorney’s Fees and Costs. Authority and Responsible Agency will bear their
own respective costs, including attomey's fees, in connection with any legal
proceedings related to the interpretation or enforcement of this Agreement or
any of the terms and conditions hereof.

Exhibits and Recitals. The Recitals and Exhibits to this Agreement are fully

incorporated into and are integral parts of this Agreement,

Signator's Warranty. Each signatory to this Agreement warrants to the other
party that he or she is fully authorized and competent to execute this
Agreement in the capacity indicated by his or her signature, and each party
agrees to be bound by this Agreement as of the day and year first mentioned
above upon the execution of this Agreement by each party's authorized
representatives.

Force Majuere. Any party shall be excused from performing its obligations
under this Agreement during the time and to the extent that it is prevented from
performing by an unforeseeable cause beyond its control, including but not
limited to: any incidence of fire, flood; acts of God; commandeering of material,
products, plants or facilities by federal, state or local government; national fuel
shortage; or a material act or omission by any party; when satisfactory
evidence of such cause is presented to that other party, and provided further
such nonperformance is unforeseeable, beyond the control and is not due to
the fault or negligence of the party not performing.
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IN WITNESS WHEREOF, the undersigned parties have executed this Agreement on

the day and year first written above.

FRESNO COUNTY TRANSPORTATION AUTHORITY

- /%357‘

Sngnature}

Name

(Typed)
Title Chair of the Authority

APPROVED AS TO LEGAL FORM: ,
KEVIN BRIGGS, RIM COUNTY
COUNSEL / / fE

By

i

(Signature)/

Name

(MICHAEL E ROWE)

Title Senior Deputy County Counsel

City of Fresno

By f’M
(Signature)

Name

(PATRICK N. WIEMILLER)

Title Public Works Director

APPROVED AS TO FORM
JAMES SANCHEZ, City Attorney

BY: g

Deputy Lovle

T -9

Fie Tl 00006 rpafew

A/

ATTEST

ey DL

(Signature)

Name

(Typed)

Title Executive Director

APPROVED AS TO ACCOUNTING
FORM: J

By ‘“‘ifl,.«tc.ﬁ Uy

(Signature)

Name

(VICKI CROW)

Title Auditor-Controller/Treasurer-Tax

Collector
B}’ J: L"fh&./{/ﬁ - I»"P“y
(Signature)
Name
(REBECCA E. KLISCH)
Title City Clerk
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Measure "C” Shor-Range Regional Transportation Program | Project Scape - Exhibit A

EXHIBIT A - PROJECT SCOPE

Urban Project N-1 — Veterans Blvd/SR-99 Interchange and Grade
Separation

.......................................

sHoponsinle - Agency

C.iﬁr of Fresno

Fredect Limits
The project limits for Urban Project N-1 are from Shaw Avenus to Hemdon Avenue.

rajecl Phase
E] Phase 1* - Preliminary Engineering {Includes Preliminary Design/Engineering (PS4E) and Emaronmenta]
[0 Phase 2 - Right-of-Way Acquisition
[0 Phase 3 - Construction (Includes Profect Construction & Construction Management)

*Project Approval / Environmental Document (PA/ED) only. Right-of-way and construction phases are to be scheduled in the Measurs C
Mid-Term and Long-Term Programs.

Project Phase(s) Scope

This phase of the project includes the preparation and completion of a Caltrans Project Report and a CEQA/NEFA environmenial
document for the project. Measure C funds are addressing the project limits of Barstow Avenue to Bullard Avenue, specifically consisting
of the Veterans Boulsvard [ State Route 99 interchange, conneclion to Golden State Boulevard and Velerans Boulevard { Union Pacific
Railrad grade separation. To address logical termini requirements of the NEPA process, focal development impact fees are augmenting
this phase of the project to provide prefiminary engineering and CEQANEPA clearance for a 4-lane Vieterans Boulevard on the ulimale 6-
fane Official Pian Line alignment between Shaw Avenue and Barstow Avenue, and also from Bullard Avenue to Hemdan Avenue,
representing a lotal project limit of Shaw Avenue to Hamdon Avenue for the PAED phase of the project.

Complaete Project Scope

A Project Sludy Report has been prepared by the City of Fresno and is being circulated for final comections and Caltrans Distric Director
signature. The next phase (PA/ED) has been included In the FY2008/09 and 2009/10 fiscal years of the Measure C Short-Term program.
Future phases will be final design including Plans, Specifications and Estimates (PS&E), right-of-way acquisition and utility relocation,
concluding with Construction and associated Construction Management services, The project scope is the construction of Veterans
Boulevard to its ultimate six-ane configuration between Barstow Avenue and Bullard Avenue, with a new overcrossing of State Route 99,
on- and offramps, the connection to Golden State Boulevard, a bridge spanning Golden State Boulevard and a grade separalion at the
Union Pacific Railroad crossing; the project proposes a four-ane facility from Bullard Avenue north to Hemndan Avenue and from Barstow
Avenue south to Shaw Avenue. The praject is consistent with the recarded Official Plan Line approved by the City and County in 1996 for
the planned superartenal roadway alignment. The project will include traffic signals at the freeway interchange off-ramps and signalized
intersections at Shaw Avenue, Barstow Avenue, Golden State Boulevard conneclor roadway, Bullard Avenue and Hemdon Avenue.

Projec! Purpose

As described in the Caltrans PSR, the purpose of the project is fo provide improved traffic circulation and access to lands adjacent o and
surrounding the interchange; provide congestion relief to improve traffic flow on the existing local and regional transporialion system; to
accommodate local development and comesponding increases in traffic volumes: and to be consistant with existing and planned local and
regional development.

Mransportation Benefit

The project will provide an east-west connection from west Fresno o north Fresno and a greatly improved freeway inlerchange access for
norhwest Fresno. The project will also provide a grade-separated crossing of the Union Pacific Raliroad facilitating access to SR-99 for
the Hemdon Avenue comidor. The project will relieve congestion at the adjacent SR-99 interchanges al Hemdon Avenue and Shaw
Awvenue which are inadequate to serve existing and future traffic demands.

Implications of Mot Doing the Project

Veterans Boulevard is an integral component of the City of Fresno 2025 General Plan and the regional road network. The traffic
operational analysis that has been prepared for the PSR shows level of senvics *F* at intersections and interchanges in the project vicinity,
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Urban Project N-1 — Veterans Blvd/SR-99 Interchange and Grade Separation
Page Two

Cormmunity Engagement

The project limits are within a populated residential and industrial area. Residents and property owners will be kept informed of the
Project's stalus by a newsletter thal will be available on a web site as well as through a project e-mail distribution list. The environmental
document approval procass will include community meetings and a public hearing process,

Construction Staging
Construction will be continuous and during construction adjacent residences and businesses will be provided access al all fimes.
Falsework will be erected over SR-89 1o maintain freeway traffic.

éhm‘l;!errﬁ limited detours will be necessary for Golden State Boulevard and a very short nighttime freeway detour will be required for
falsework placement. Otherwise existing transportation facilities will be unaffected by the project

Current Status

ThaPERisdusetus@umwnm#amumlsmadywwmdwﬂhmePNEDﬁma_

Contact

For inquiries, you may contact Scott Mazier, P.E., City Engineer with the City of Fresno Public Works Dept. at (559) 621-B650,
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Measure 'C" Short-Range Regional Transportation Program [ Project Schedule — Exhibit B

EXHIBIT B - PROJECT SCHEDULE

sl T Urban Project N-1 — Veterans Blvd/SR-99 Interchange and Grade
Separation

Responsible Agency
City of Fresno

roject Limits
The project imits for Urban Project N-1 are from Shaw Avenue to Herndan Avenue.

Project Phase

& Phase 1° - Preliminary Engineering fincludes Preliminary Design/Engineering (PS&E) and Environmentall
O Phase 2 - Right-of-Way Acquisition
O Phase 3 - Construction (includes Froject Construction & Construction Managemen)

*Phase 1 - Project Approval { Environmental Document (PA/ED) only. Right-of-way and construction phases are o be scheduled in the
Measure € Mid-Term and Long-Term Programs

T |

For inquirf-&s. you may contact Scott Mozier, P.E., City Engineer, with the City of Fresno Public Works Dept. at (559) 621-8650.

Froject Scheadule

1. PSR Priar |2

1. Project Report IOO8SES] 301011

3. Emviran. Doc. 2008,/09] 2010/11

. Oty ‘fqpl-in}

5 Oither [Explain| O A 0 D I O O

Future | Fubure

1. Parcel Research
2. Appialsal

1 Acquisitian

4. Othes (Explakn)

5. Dther {Euplain
Future | Future

A Bid vl
4 Construction
1. Constr. Manags
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Measure "C” Short-Range Regional Transportation Program | Project Funding Program - Extibit C

EXHIBIT C - PROJECT FUNDING
— g PROGRAM

Urban Project N-1 — Veterans Bivd/SR-99 Interchange and Grade
Separation

City of Fresno

Froject Limits

The project limits for Urban Project N-1 are from Shaw Avenue to Hemdon Avenue.

Project Phase

& Phase 1* - Preliminary Engineering fincludes Prefiminary Design/Engineering (PS&E) and Environmental]

O Phase 2 - Right-ol-Way Acquisition

] Phase 3 - Construction (Includes Project Construction & Construction Management)

"Phase 1 - Project Approval | Environmental Document (PA/ED) only. Right-of-way and construction phases are io be schaduled in the
Measure C Mid-Term and Long-Term Programs

~ontact

Fur inquiries, you may conlact Scott Mozier, P.E., City Engineer, with the City of Fresno Public Works Depariment &t (559) 621-8650,

Funihing Program (8w miflfons- See Aftached)
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