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DEVELOPMENT AGREEMENT
By and Between
THE CITY OF FRESNO
and
FANCHER CREEK PROPERTIES, LLC.

THIS DEVELOPMENT AGREEMENT ("Agreement") is entered into thisZ/®day of
J_gj’ ;; , 2010 (the "Effective Date") by and between the Cit y of Fresno, a municipal

corpordtion (the "City"), and Fancher Creek Properties, LLC ("Developer"), pursuant to the
authority of Section 65864 et seq. of the Government Code of the State of California.

RECITALS

A, Legal Authority. To strengthen the public planning process, encourage private
participation in comprehensive planning and reduce the economic risk of development, the
Legislature of the State of California adopted Sections 65864 et seq. of the Government Code
("Development Agreement Law") authorizing any city, county or city and county to enter
into a binding development agreement with an applicant for a development project,
establishing certain development rights in the property which is the subject of the development
project application. As a charter city, while the City is not limited to the Development
Agreement Law to enter into development agreements, the City has elected to enter this
Agreement under the Development Agreement Law,

B.  Project Description. On May 17, 2005, the City certified the Final
Environmental Impact Report No. 10133 for the Fancher Creek Project (Resolution No. 2005-
183). The Fancher Creek Project is located in the southeast ares of the City and consists of
approximately 476 acres controlled by Developer. The Fancher Creek Project is a mixed use,
master-planned project that will include residential communities, a town center, retail, and a
village center with senior housing, a business park, and park space. This Agreement governs
only the town center portion of the Fancher Creek Project ("Town Center"). Attached hereto
as Exhibit B and incorporated herein by this reference is a diagram showing the Town Center
portion of the Fancher Creek Project that is governed by this Agreement.

C. Developer's Interest in Land. The Developer is a California limited liability
company, the members of which are Kashian Enterprises, a California limited partnership, and
Alrical Development, LLC, a California limited liability company, The real property which is
the subject of this Agreement ("Subject Property") is located in the City of Fresno and is
owned in fee by the Developer. The Subject Property is described in Exhibit A (attached
hereto and incorporated by reference). Developer seeks to develop the Subject Property
consistent with the 2025 Fresno General Plan ("General Plan") adopted by the City on
November 19, 2002 (Resolution No. 2002-379) and the Roosevelt Community Plan (as
amended by the adoption of the General Plan).

D.  Development Approvals. The following development approvals ("Development
Approvals") affecting the Subject Property have been previously approved by the City or will
be approved concurrently with this Agreement:
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1. Certification of a Final Environmental Impact Report ("EIR"), including
project-specific mitigation measures adopted by the City. (Resolution
2005-183).

2) General Plan text amendments approved by the City Council. (Resolution
No. 2002-379).

3. Zoning Ordinance text and map amendments adopted by the City
Council. (Ordinance No. 2005-51).

4, This Development Agreement approved by the City Council (Ordinance
No. 2010-08, adopted on March 25, 2010).

5, Official Plan Line Amendment approved by the City Council (Ordinance
No. 2010-09, adopted on March 25, 2010).

i

Vesting Tentative Parcel Map No. 2007-41 approved by the Planning and
Development Director on March 25, 2010 (* Vesting Tentative Parcel

Map™) (Exhibit J).

E. Certainty Desired. Developer desires to carry out the development of the
Subject Property as a mixed use development consistent with the General Plan, the Development
Approvals, and this Agreement. The complexity, magnitude and long term build-out of the
Subject Property would be difficult for Developer to undertake if the City had not determined,
through this Development Agreement, to inject a sufficient degree of certainty in the land use
regulatory process to justify the substantial financial investment associated with development of
the Subject Property. In order to obtain the housing, tax and other benefits the development of
the Subject Property will provide and to assure that the impacts of the Town Center project will
be adequately addressed, City desires certainty as to the scope of development, including the
Town Center's design standards, and in particular that needed infrastructure, facilities and
services related to the Town Center will be provided in a timely fashion. Developer desires
certainty regarding the type and amount of development fees and exactions that it will be
charged by the City and to define the design review and permitting process. Both Parties desire
to determine which Party will be responsible for particular infrastructure improvements,
including financing of the Town Center's public facilities and improvements, and the timeline for
constructing these improvements. As a result of the execution of this Agreement, both Parties
can be assured that the development of the Subject Property can proceed without disruption
caused by a change in City planning and development policies and requirements.

F. Subsequent Development Approvals. In addition to the Development
Approvals, the development of the Subject Property will require various additional future land
use and construction approvals from the City to implement the Development Approvals
("Subsequent Development Approvals"). Subsequent Development Approvals may include
but are not limited to: parcel maps (vesting or otherwise), conditional use permits, site plans and
building permits.
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G. Consistent with General Plan. The City hereby finds and determines that
execution of this Agreement is in the best interests of the public health, safety and general
welfare and is consistent with the General Plan and the Roosevelt Community Plan.

H. Voluntary Agreement. This Agreement is voluntarily entered into by the
Developer in order to implement the General Plan and in consideration of the rights conferred
and the procedures specified herein for the development of the Subject Property. This
Agreement is voluntarily entered into by the City in the exercise of its legislative discretion in
order to implement the General Plan and the Roosevelt Community Plan and in consideration of
the agreements and undertakings of the Developer hereunder.

L. Project Provides Substantial Benefits. This Agreement furthers the public
health, safety and general welfare, and the provisions of this Agreement are consistent with the
General Plan. For the reasons recited herein, the City and Developer have determined that the
Town Center is a development for which this Agreement is appropriate. This Agreement will
eliminate uncertainty regarding Development  Approvals and Subsequent Development
Approvals, thereby encouraging planning for, investment in and commitment to use and develop
the Subject Property. Continued use and development of the Subject Property is anticipated to,
in turn, provide the following substantial benefits and contribute to the provision of needed
infrastructure for area prowth, thereby achieving the goals and purposes for which the
Development Agreement Law was enacted:

1. Provide for the development of unused agricultural land.

2 Provide increased tax revenues for the City.
3 Provide for jobs and economic development in the City.
4. Provide infrastructure improvements that can be utilized by regional users

and future users,

5. Meet the goals of the General Plan to put activity centers in areas that will
reduce vehicle trips and serve all segments of the City.

J. CEQA. The City Council, in its independent Judgment, at a public hearing on
March 25, 2010, after consideration of the EIR and an addendum to the EIR, found that no
subsequent or supplemental environmental impact report or environmental document in addition
to the previously certified EIR (as identified in Paragraph D) is necessary for the approval of this
Agreement. The City Council found that there have been no changes proposed to the
development of the Subject Property by the adoption of this Agreement which relate to new
significant environmental impacts not previously considered. No subsequent changes are
anticipated to occur with respect to circumstances under which the project will be undertaken,
and no information has become, or is anticipated to become available which will relate to
significant effects not previously discussed, nor will any significant effect previously analyzed in
the EIR become more severe, nor will mitigation measures or alternatives not found to be
feasible or not previously considered have any significant effect.




K. This Agreement was reviewed at a duly noticed public hearing before the
Planning Commission of the City.

L. The City Council, after a duly noticed public hearing, found that the provisions of
this Agreement are consistent with the City's General Plan, the Roosevelt Community Plan, and
other applicable plans and policies of the City.

M.  On March 25, 2010, the City Council adopted Ordinance No. 2010-08
approving this Agreement, A copy of the Ordinance is attached hereto as Exhibit I and
incorporated herein by this reference.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
hereinafter set forth, and for other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, City and Developer (each herein sometimes called a "Party"
and jointly the "Parties") hereby agree as follows:

AGREEMENT

ARTICLE 1

GENERAL PROVISIONS

- 100.  Property Description and Binding Covenants. The Subject Property is that property
described in Exhibit A. The Developer represents that it has a legal or equitable interest in the
Subject Property and that all other persons holding legal or equitable interests in the Subject
Property (excepting owners or claimants in easements) are bound by this Agreement. It is
intended and determined that the provisions of this Agreement shall constitute covenants which
shall run with the Subject Property, and the burdens and benefits hereof shall bind and inure to
all successors in interest to the Parties. The Developer hereby warrants that any and all parties
having record title interest at the time of execution of this Agreement in the Subject Property
which may ripen into a fee have subordinated to this Agreement and that all such instruments of
subordination, if any, are attached hereto and made a part of this Agreement. To the extent there
exists any area of the Subject Property that has not yet been annexed to the City, said property
shall be so annexed prior to expiration of the term of this Agreement as the same may be
amended and the duration extended pursuant to the terms of Section 700.

101.  Vested Rights. Developer shall have a vested right to develop the Subject Property for
the period this Agreement is in effect in accordance with the Development Approvals,
Subsequent Development Approvals, the provisions of this Agreement and Applicable Rules (as
defined in Section 102.1). The Parties have negotiated and agreed upon the development impact
fees, permit processing fees, dedications, and exactions that will be required in connection with
the development of the Subject Property. The off-site improvements, dedications, and exactions
applicable to the Subject Property are set forth in Exhibit F. The Parties intend that these shall
be the only off-site improvements, dedications, and exactions applicable to the development of
the Subject Property during the period this Agreement is in effect. The development impact fees
applicable to the development of the Subject Property during the first eight (8) years the
Agreement is in effect are also set forth in Exhibit F, Except for the “Transit Fee,” the Master
Fee Schedule in effect as of the Effective Date of this Agreement shall provide the amount of the



fees to be paid during the first eight (8) years this Agreement is in effect. After the first eight (8)
years of this Agreement, the development impact fees applicable to the development of the
Subject Property shall be all applicable fees. as reasonably determined by the City, adopted by
the City and in effect at the time payment of the fees is required, including any new fees the City
adopted at any time the Agreement is in effect. The amount of the fees applicable to the
development of the Subject Property afier the first eight (8) years the agreement is in effect shall
be as set forth in the most current adopted Master Fee Schedule at the time payment is required,
The amounts of permit processing fees shall be those provided in Exhibit C. Nothing provided
in this Agreement shall limit the Developer from exercising vesting rights obtained before or
after execution of this Agreement through other means, including Vesting Parcel Map No. 2007-
41.

To the extent not otherwise provided in this Agreement, the conditions of approval and
mitigation measures in the Development Approvals related to dedications and reservation of
easements are intended to meet the requirements of Government Code section 65865.2 related to
a development agreement providing a provision for the reservation or dedication of land for a
public purpose.

102, Rules, Regulations and Official Policies.

102.1 Applicable Rules, Regulations and Official Policies. For the term of this
Agreement, the rules, regulations, ordinances and official policies governing the permitted uses
of land, density, design, improvement and construction standards and specifications applicable to
the development of the Subject Property shall be the Applicable Rules as defined in this Section
102.1. The Applicable Rules are defined as those rules, regulations, and official policies set
forth in (i) the Development Approvals; (ii) this Agreement (including Exhibits); and (iii) with
respect 1o matters not addressed by these documents, those rules regulations, official policies,
standards and specifications in force on the date of this Agreement. to the extent not inconsistent
with the Development Approvals and this Agreement. The Applicable Rules shall also include,
any changes in the General Plan, City of Fresno Zoning Ordinance ("Zoning Ordinance") or
any future rules, ordinances, regulations or policies adopted by the City which are made
applicable by the provisions of Section 102.2.

Except as otherwise provided in this Agreement, to the extent any future changes in the General
Plan, Zoning Ordinance or any future rules, ordinances, regulations or policies adopted by the
City purport to be applicable to the development of the Subject Property but are inconsistent with
the terms and conditions of this Agreement, the terms of this Agreement shall prevail, unless the
parties mutually agree to amend or modify this Agreement pursuant to Section 700,

To the extent not otherwise provided in this Agreement, the requirements of the Applicable
Rules shall fulfill the requirements of Government Code section 65865.2 related to the
agreement specifying allowed uses, allowed density and intensity of uses and maximum height
and size of proposed buildings,

102.2 Changes in State or Federal Law. This Section shall not preclude the
application to the development of the Subject Property of changes in City laws, regulations,
plans or policies, the terms of which are specifically mandated and required by changes in state



or federal laws or regulations. In the event state or federal laws or regulations enacted after the
date of this Agreement, or action by any governmental jurisdiction other than the City required
by state or federal laws, prevent or preclude compliance with one or more provisions of this
Agreement or require changes in plans, maps or permits approved by the City, then the Parties
shall meet and confer in good faith to determine the feasibility of modifying, extending or
suspending one or more provisions of this Agreement as may be necessary to comply with such
state or federal laws or regulations or the regulations of such other governmental jurisdiction
required by state or federal laws. The Developer shall provide a reasonable number of options to
the City and demonstrate the feasibili ty of modifying, extending or suspending the Agreement in
part. Developer is required to provide all engineering and analysis (which shall meet industry
and City standards) to support its position,

To the extent that any actions of federal or state agencies (or actions of regional and local
agencies, including the City, required by federal or state laws) have the effect of preventing,
delaying or modifying development of the Subject Property, the City shall not in any manner be
liable for any such prevention, delay or modification of said development. The Developer is
required, at its cost and without cost to or obligation on the part of the City, to participate in such
regional or local programs and to be subject to such development restrictions as may be
necessary or appropriate by reason of such actions of federal or state agencies required by federal
or state laws (or such actions of regional and local agencies, including the City, required by
federal or state laws).

103.  City's Reservation of Authority. The Parties acknowledge that the intent of the Parties
is that this Agreement be construed in a manner that protects the vested rights granted to
Developer herein to the maximum extent allowed by law, The Parties further acknowledge and
agree, however, that the City is restricted in its authority to limit its police power by contract and
that the limitations, reservations and exceptions contained in this Agreement are intended to
reserve to the City all of its police power and/or statutory or other legal powers or responsibilities
that cannot be so limited. This Agreement shall be construed to reserve to the City all such
power and authority which cannot be restricted by contract, including compliance with the
California Environmental Quality Act (CEQA). Nor shall this Agreement be construed to limit
the authority or obligation of the City to hold necessary public hearings, to limit the discretion of
the City or any of its officers or officials with regard to rules, regulations, ordinances, laws, and
entitlement of use which require the exercise of discretion by the City or any of its officers or
officials.

104. Term; Recordation. The term of this Agreement shall commence upon the recordation of
this Agreement with the County Recorder and shall extend for a period of twenty (20) years.
Thereafter, unless said term is modified or extended by mutual consent of the Parties, subject to
the provisions of Section 700 hereof, upon expiration of said term, this Agreement shall be
deemed terminated and of no further force and effect and the Parties shall, upon request of the
City, execute an appropriate certificate of termination which shall be recorded in the official
records of the County, subject, however, to the provisions of Section 307 hereof. The Director of
Planning and Development shall record the Agreement within 10 days of final approval by
Council.



105.  Sale or Assignment; Release. This Agreement, its rights, duties or obligations may be
assigned, sold, exchanged or transferred. in whole or in part, in connection with a transfer by
Developer of all or a portion of its interests in the Subject Property, subject to the terms of this
Section.

105.1 A sale, transfer or assignment of all or a portion of Developer's interest in this
Agreement shall not require the approval of the City if:

é. The Developer has paid all impact fees then due as required in Exhibit F
and all processing fees then due as required in Exhibit C by the terms of
this Agreement and all public improvements and facilities required to be
constructed or installed by Developer in connection with the development
of the Subject Property, or applicable portion thereof, have been
constructed and installed, or Developer or the proposed assignee have
provided security adequate, in the reasonable discretion of the City, to
assure construction and installation of such public improvements and
facilities and the City receives a copy of the assignment that meets the
requirements of Section 105.3; or

b. The sale, transfer or assignment is to an entity controlled by or in common
control with Developer; or

c; The transfer or assignments results from the death or mental or physical
incapacity of an individual who is a controlling member of the Developer
limited liability company; or

d. The transfer or assignment is in trust for the benefit of a spouse, children,
grandchildren or other family members of a controlling member of the
Developer limited liability company; or

c. The transfer or assignment consists of the granting of a security interest in
this Agreement and the enforcement or use of such security interest in
accordance with the remedies available thereunder.

1052 Any other sale, transfer or assignment of all or a portion of Developer's interest in
this Agreement shall require the prior written approval of the City, which approval shall not be
unreasonably withheld, conditioned or delayed.

105.3 Any proposed assignee or transferee shall agree to assume and be bound by all
applicable duties, obligations and covenants of the Developer under this Agreement. The
assumption must be set forth in an assumption agreement in a form reasonably acceptable to and
approved in writing by the City. Any assumption agreement shall include a Notice to the
assignee that they may be subject to fees for development of the property, as limited by the terms
of this Agreement.

105.4 1f the Developer transfers the Subject Property and assigns this Agreement in
violation of the terms of this Section, the City may terminate the Agreemenlt at its discretion with
fifteen (15) days written notice.



106.  City Costs of Agreement. Developer shall pay a one time processing fee as established
in Exhibit C for the City's costs to prepare and administer this Agreement. Developer shall
remit payment to the City within thirty (30) days after approval of this Agreement.

ARTICLE 2
DEVELOPMENT OF THE SUBJECT PROPERTY

200. Permitted Uses and Development Standards. In accordance with and subject to the
terms and conditions of this Agreement, the Developer may develop the Subject Property for
the uses and in accordance with the Applicable Rules, including the standards, uses and
processes contained in the "Permitted Uses and Development Standards," and the Site Plan,
both of which are attached as Exhibit D,

201. Approvals.
201.1. Processing Subsequent Development Approvals.

201.1.1 Timely Submittals By Developer. Developer acknowledges that
City cannot begin processing Subsequent Development Approvals until Developer submits
complete applications. Developer shall use its best efforts to (1} provide to City in a timely
manner any and all documents, applications, plans, and other information necessary for City to
carry out its obligations hereunder; and (ii) cause Developer's planners. engineers, and all other
consultants to provide to City in a timely manner all such documents, applications, plans and
other required materials as set forth in the Applicable Rules, Developer shall use all reasonable
efforts to submit or cause to be submitted documents, applications, plans and other information
necessary for City to carry out its obligations hereunder that are in a final form, not subject to
unreasonable changes by the Developer and that comply with this Agreement and all Applicable
Rules. Plan changes made after submittal pursuant to this Section will be subject to such
additional charges as provided in Exhibit C. The City reserves the right to reject any incomplete
or non-conforming submittals,

201.1.2 Timely Processing By City. Upon submission by Developer of
all appropriate applications and applicable processing fees for any Subsequent Development
Approval, City shall promptly and diligently, subject to the reasonable availability of City
resources and City's procedural requirements, commence and complete all steps necessary to act
on Developer's Subsequent Development Approval applications. Upon Developer's request and
at the City's discretion, the City may provide, at Developer's expense, additional staff and/or staff
consultants for concurrent, expedited planning and processing of each Subsequent Development
Approval application.

201.1.3 Effect of Legal Proceedings. Notwithstanding any pending
administrative or judicial proceedings, initiative or referendum concerning the Development
Approvals or Subsequent Development Approvals, and provided that such actions by City or
Developer are not proscribed by law or court order, City shall process the Developer's
applications for Subsequent Development Approvals as provided for herein to the fullest extent
allowed by law and Developer may proceed with development pursuant to the Development
Approvals or Subsequent Development Approvals to the fullest extent allowed by law.
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201.2. Certificates of Occupancy. Subject to any requirements in this Agreement for
issuance of certificates of occupancy, the City shall use all reasonable efforts to diligently and
promptly provide a certificate of occupancy for any portion of the Subject Property when applied
for by the Developer and upon completion of all necessary requirements to obtain a certificate of
occupancy.

201.3. Non-Development Entitlement Plan Review. Nothing provided in this Section
201 is intended to include the submission and review by the City of plans for off-site
improvement (as required under Exhibit F), including but not limited to, construction plans for
streets, sewer lines and traffic signals. Procedures to be used for review of off-site
improvements shall be pursuant to then existing City policies, ordinances and standards. Plan
submittals for off-site improvements will not be given priority status over any other submittals
but will be reviewed on a "first in first out" basis,

202. Public Facilities,

202.1. Financing and Construction. Developer is responsible for financing and
constructing the following public facilities in conjunction with the development of the Subject
Property, all as set forth in the mitigation measures of the EIR for the Project (Exhibit D of
Resolution No. 2005-18) and the Development Approvals:

202.1.1 On-Site Improvements. Developer shall construct the On-Site
Improvements as provided in Exhibit E. All On-Site Improvements will be the responsibility of
the Developer without any right to reimbursement or credits from the City except as follows: (a),
Developer shall construct the Transit Station, as described in Exhibit L, for which it shall
receive credits for the cost of said construction from the Transit Fee {as described at ltem A.10 of
Exhibit F) if said fee is adopted by the City and Developer pays the fee in accordance with ltem
A.10 of Exhibit F; and (b)_The Transit Station shall be constructed either on the Subject
Property or Off-Site but contiguous to the Subject Property, at a location approved by the City in
its sole and reasonable discretion. Developer shall maintain those certain on-site streets,
Fancher Creek Drive and Tulare Avenue, as the same are depicted in Exhibit E, pursuant to the
terms and conditions set forth in that certain Easement for Public Access Over Internal Roads at
Exhibit K (attached hereto and incorporated by reference) as the same shall be recorded against
the Subject Property concurrently with the recording of this A greement.

202.1.2 Ofi-Site Improvements. Developer will construct all Off-Site
Improvements as provided in Exhibit F pursuant to the description and timing provided in that
exhibit.

202.1.3 Financing of Off-Site Improvements. Developer is responsible
tor financing the construction of the Off-Site Improvements described in Exhibit F (including
the Transit Station, as described in Exhibit L, if built Off-Site and contiguous to the Subject
Property, as opposed to on the Subject Property. The Developer will only receive
reimbursements and credits from the City for off-site improvements to the extent that they are
expressly provided for in Exhibit F, it being understood that Developer shall receive credits for
the cost of construction of the Transit Station from the Transit Fee (as described at Item A.10 of



Exhibit F) if said fee is adopted by the City and Developer pays the fee in accordance with ltem
A.10 of Exhibit F.

202.2. Community Facilities District.

202.2.1 Funding of Improvements. Developer may request and City shall
use its good faith efforts to form a community facilities district(s) ("CFD"), for the purpose of
funding all or a portion of the On-Site or Off-Site Improvements, including without limitation,
design, acquisition and construction costs, and public facility maintenance costs or public
services. Upon request from the Developer, City shall diligently and expeditiously initiate CFD
proceedings utilizing the special tax mechanisms authorized under the law of the State of
California or the Fresno Municipal Code where the property subject to special taxes provides
primary security for payment of the special taxes, provided, however, any such CFD shall be in
conformance with City policies regarding land-based financing. City's obligations under this
section are contingent upon the Developer providing adequate security to cover the costs of
formation of the district and issuance of the bonds and upon the Developer providing the
information or documents within the Developer's control which are necessary to form the district
and issue the bonds (e. g., the list of infrastructure intended to be funded by the District and the
area to be included in the District). Developer may recover costs of formation and issuance from
bond proceeds to the extent permitted by law. Nothing provided herein is intended to create a
legal duty of the City to form a CFD.

202.2.2 Funding of Maintenance Costs. Developer shall agree to have
the Subject Property either annexed into an existing CFD or included in a special CFD for the
overall Fancher Creek Project, the creation of which shall be subject to City approval, for the
purpose of covering maintenance costs as set forth in Exhibit F. The Subject Property shall be
included in the applicable CFD only with respect to maintenance of the median island
landscaping in Clovis Avenue along the frontage of the Subject Property as said maintenance
obligations are more particularly described in Exhibit F. To the extent the Subject Property is
included in a CFD together with other assessed entities and properties, Developer and City agree
to cooperate to obtain an apportionment of any assessments pavable pursuant to inclusion in said
CFD and attributable to the Subject Property specifically. As set forth in Exhibit F. Developer
shall be entitled to reimbursement of costs related to annexation into or formation of the
applicable CFD to the extent permitted by law.

202.3. Public Works Development Standards: Specifications. In completing the
construction of the On-Site and Off-Site Improvements described in Exhibits E and F
Developer shall comply with (a) the conditions and terms of the Development Approvals and
Subsequent Development Approvals, (b) all approved construction plans, (c) all applicable laws,
ordinances, and resolutions in effect at the time of construction not inconsistent with this
Agreement, and (d) the construction standards contained in the City's Standard Specifications in
effect at the time of construction. If the City does not have standard specifications for any
construction to be performed, the Developer will complete construction in accordance with the
standards and specification of the State of California, Department of Transportation. Developer
will complete all construction to the satisfaction of, and use materials satisfactory to, the City
Engineer. The City Engineer may inspect all construction and materials.
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202.4. Acceptance and Warranty of Public Facilities. The € ity's final written
acceptance of any Off-Site Improvements will constitute a finding that it complies with the plans
and specifications required above. The City may not unreasonably condition, delay or withhold
acceptance of Off-Site Improvements. The Off-Site Improvements shall be owned by the City
upon their completion and acceptance. Developer shall provide a warranty for any defects
(whether latent or patent) in work or material or design in the Off-Site Improvements that occur
or appear within one year after the date of written acceptance. The warranty shall provide that
the City may give written notice to repair or correct any defect within (7) seven calendar days of
notice, occurring or appearing within one vear, and Developer and/or its warrantor will repair or
correct the defect without additional cost to the City. After a failure of the Off-Site
Improvements requiring an emergency repair by City crews, the Developer or its warrantor shall
reimburse all reasonable costs for labor and materials within forty-five (45) days of invoice.
Failure to repair or cormrect any defect may result in an offset o, or suspension of,
reimbursements, if any, or may be considered a default of this Agreement, until the repair or
correction is completed to the reasonable satisfaction of the City. Developer shall include the
City as a named beneficiary to any subcontract for or warranty of the public facilities. This
subsection will survive termination of this Agreement.

202.5. Prevailing Wages. As the Off-Site Improvements identified in Exhibit F as
being subject to Prevailing Wages constitute public works, under State law Developer is required
to pay and Lo cause its contractor and subcontractors to pay prevailing wages for the construction
of the Off-Site Improvements as those wages are determined pursuant to Labor Code Sections
1720 et seq. and implementing regulations of the Department of Industrial Relations and comply
with the other applicable provisions of Labor Code Sections 1720 et seq, and implementing
regulations of the Department of Industrial Relations. Developer shall or shall cause its
contractor and subcontractors to keep and retain such records as are necessary to determine that
prevailing wages have been paid as required by law. During the construction of the Off-Site
Improvements, Developer shall or shall cause its contractor to post at the Town Center the
applicable prevailing rates of per diem wages. Developer shall indemnify, hold harmless and
defend (with counsel reasonably acceptable to the City) the City against any claim for damages,
compensation, fines, penalties or other amounts arising out of the failure or alleged failure of any
person or entity (including Developer, its contractors and subcontractors) to pay prevailing
wages as required by law or to comply with the other applicable provisions of Labor Code
Sections 1720 et seq. and implementing regulations of the Department of Industrial Relations in
connection with construction of the Off-Site Improvements identified in Exhibit F as being
subject to Prevailing Wages.

202.6.  Grant Funds. As the Developer’s State grant requires location of a transit
station (as described in Exhibit L) at the Town Center, City shall ensure that a Transit Station as
defined in Exhibit L. that meets at least the level of a Bus Hub (as specifically described in the
grant program guidelines attached as Exhibit L) and is consistent with any findings of the Transit
Study prepared pursuant to the Fancher Creek settlement agreement by and among Medical
Advocates for Healthy Air, the City, the Developer and Centex Homes, dated April 1, 2006, is
located on the Subject Property or immediately contiguous thereto at a location approved by the
City in its sole and reasonable discretion. City shall cooperate with Developer to ensure that all
permits necessary to Developer’s infrastructure construction are processed in a timely manner,
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202.7. Parking Structure(s). Notwithstanding any other requirement in this
Agreement, including the Exhibits (and specifically, without limitation Exhibit F, which
expressly requires Off-Site improvements before building permits), the City may issue grading
and building permits for the construction of parking structure(s) and various Off-Site
Improvements as necessary prior to completion of any Off-Site Improvements under Exhibit F,
provided (1) the Directors of Public Utilities and Public Works Departments find that
construction of the parking structure(s) will not interfere with the Developer performing its
obligations to construct Off-Site Improvements under Exhibit F. (2) Developer is in compliance
with the terms of the Agreement, and (3) at the time Developer or its appropriate subcontractor
applies for the required building permits, or at such other time as may be required in connection
with the recording of the final Parcel Map, and the Developer, or its appropriate subcontractor,
submits payment and performance bonds (consistent with the requirements under FMC Section
12-1016) for the Clovis Avenue improvements required in Condition B.1 of Exhibit F. The
bonds required under this section shall only be released upon the City acceptance of the
improvements required under Condition B.1 of Exhibit F. Developer and City agree that
construction of any improvements on-site, including parking structure(s), prior to completion of
the Off-Site Improvements in Exhibit F may result in increased difficulties, complexities and
costs to construct the Off-Site Improvements. Developer agrees that Off-Site Improvements in
Exhibit F will be constructed to meet all City standards regardless of costs, and specifically,
regardless if costs are increased because the Developer constructed parking structure(s) or any
other improvement on-site before completing the Off-Site Improvements described in Exhibit F.,

203. Dedications and Other Exactions. Developer shall be responsible for only those
dedications and other exactions provided in Exhibit F.

204. Reimbursements and Credits. For the first eight (8) vears this Agreement is in effect,
Developer shall be responsible for paying only those fees provided in Exhibits C and F. The
Developer shall be entitled to only those reimbursements and credits for the Off-Site
Improvements required under Section 202.1.3 as provided in Exhibit F. Notwithstanding the
above, Developer shall be responsible for paying any fees the City collects for other agencies
pursuant to (i) state or federal law or (ii) any City agreement or City ordinance adopted or
entered into to comply with state or federal law or judgment of a court of law, provided that
Developer docs not hereby waive any right it may have to contest the validity or amount of any
such fee.

205. Conditions to and Formula for Reimbursement for Off-Site Improvements,
Reimbursement and/or credits that the Developer is expressly allowed under Exhibit F, shall
be given from appropriate fee programs as provided in the Fresno Municipal Code and/or
adopted City policies for those fee programs in effect at the time this Agreement is executed
unless the Parties mutually agree to use the Fresno Municipal Code and/or City policies for the
applicable fee programs as they exist at the time reimbursement is sought, Developer being
under no obligation to consider any such alternative reimbursement formula.

206. Books and Records. Developer shall establish and maintain throughout the term of this
Agreement, and for a four (4) year period following the date of the last reimbursement, records
and accounts on the Subject Property and its development, in accordance with normal business
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practices, any reasonable request of the City, and applicable laws, rules and regulations, Al the
times and in the forms as the City may reasonably request, Developer shall furnish City with
statements, records, reports, data and information related to the costs to be reimbursed. The
City at its cost, has the right during reasonable business hours to inspect and copy Developer's
records, books, and documents related to the reimbursable costs. Not more frequently than
annually, the City at its cost has the right, but not the obligation, to audit the Developer's books
and records.

207. Project Timing. The Parties acknowledge that Developer cannot at this time predict
when, or the order in which, individual buildings on the Subject Property will be developed.
Such decisions with respect to phasing of development of the Subject Property will depend
upon a number of circumstances not within the control of Developer, including, without
limitation, market conditions and demand for the use or uses of the Subject Property, the
condition of capital markets and availability of appropriate financing for the development of
the Subject Property (such as construction or interim and permanent loans, and/or equity
capital) and other similar factors. In order to retain the flexibility necessary to respond to such
market conditions, Developer shall have the right to develop the Subject Property in phases, in
such order, and at such times as Developer deems appropriate within the exercise of its
subjective business analysis of those factors determining, in Developer's judgment, the
appropnate course of development of the Subject Property. However, in connection with each
phase, Developer shall be required to: (i) comply with the Development Standards set forth in
Exhibit D; (i1) pay all applicable processing fees provided in Exhibit C; (iii) pay all applicable
development impact fees and provide all applicable exactions provided in Exhibit F; and (iv)
construct applicable Off-Site Improvements as provided in Exhibit F.

208. Amendments to Development Approvals. Given the long-term build-out of the Town
Center, the Parties acknowledge that development of the Subject Property may require
amendments lo Development Approvals or Subsequent Development Approvals. Amendments
to the Development Approvals or Subsequent Development Approvals shall be processed as
follows:

208.1. Administrative Amendments. Upon the written request of Developer for an
amendment or modification to a Development Approval or Subsequent Development Approval,
the Planning Director or his/her designee shall determine: (i) whether the requested amendment
or modification is minor; and (ii) whether the requested amendment or modification is consistent
with the Applicable Rules. If the Planning Director or his/her designee finds that the proposed
amendment or modification is minor, consistent with the Applicable Rules, and is not subject to
further environmental review under CEQA (See CEQA Guidelines §§ 15162, 15163), the
amendment shall be determined to be an "Administrative Amendment” and the Planning
Director or his’her designee may approve, or may approve with appropriate conditions, the
Administrative Amendment consistent with the procedures described in Exhibit D. The
determination of whether a requested amendment or modification is an Administrative
Amendment shall be within the reasonable discretion of the Planning Director.

Examples of amendments or modifications which may, depending on particular circumstances,
be treated as Administrative Amendments, include, but are not limited to, the following: (1) lot
line adjustments that do not alter the concepts of the project design; (2) alterations in vehicle
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circulation patterns or vehicle access points which do not adversely affect capacity or service
levels; (3) changes in trail alignments: (4) substitutions of comparable landscaping for any
landscaping shown on any final development plan or landscape plan; (5) variations in the
location of structures that do not substantially alter the design concepts of the project; (6)
variations in the location or installation of utilities and other infrastructure connections or
tacilities that do not substantially alter the desi gn concepts of the project; (7) minor alterations in
design or configuration of buildings that are consistent with the Development Standards set forth
in Exhibit D; and (8) minor adjustments to the Subject Property legal description.
Administrative Amendments are subject to a processing fee as provided in Exhibit C.
Administrative Amendments that would be a Minor DOP as defined in Exhibit C will pay the
Minor DOP fee. Administrative Amendments that are not a Minor DOP will pay the applicable
fee provided for in Exhibit C. In no event shall an Administrative Amendment be deemed a
new cntitlement or otherwise subject the development of the Subject Property to any new or
increased fees or exactions, any provisions of the Fresno Municipal Code or City policies or
procedures to the contrary notwithstanding,

208.2 Material Amendments. Any request of Developer for an amendment or
modification to a Development Approval or Subsequent Development Approval that is
reasonably determined by the Planning Director or his/her designee to be a material amendment
("Material Amendment"), as opposed to an Administrative Amendment, shall be subject to
review, consideration and action pursuant to the laws in effect at the time the Material
Amendment is considered for approval. Notwithstanding any provision in the Agreement to the
contrary, the City may impose mitigation measures necessary to comply with CEQA for Material
Amendments. Material Amendments are subject to processing fees as provided in Exhibit C.

208.3 Future Amendments. Any future amendment or modification to a Development
Approval or Subsequent Development Approval shall be incorporated in this Agreement without
the need to amend this Agreement.

209.  Encumbrances and Lender's Rights.

209.1 Permitted Encumbrances. This Agreement shall be superior and senior to any
lien placed upon the Subject Property. The Parties agree that this Agreement shall not prevent or
limit any owner of an interest in the Subject Property from encumbering the Subject Property
with any deed of trust or other security device securing financin g with respect to the Subject
Property.

209.2 Lender's Rights. The holder of any mortgage, deed of trust, or other security
arrangement ("Lender") with respect to the Subject Property, or any portion thereof, that has
requested, in writing, receipt of notice of any event of default under this Agreement shall be
entitled to receive a copy of any notice of default and shall be allowed an opportunity to cure
such default. The Lender shall receive a second default notice thirty (30) days before the City
institutes legal proceedings and the Lender shall again be allowed an opportunity to cure such
default.

The holder of any mortgage, deed of trust, or other security arrangement with respect to the
Subject Property, or any portion thereof, shall not be obligated under this Agreement to construct
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or complete improvements or to guarantee such construction or completion, but shall otherwise
be bound by all the terms and conditions of this Agreement. Nothing in this Agreement shall be
deemed to construe, permit or authorize any such holder to devote the Subject Property, or any
portion thereof, to any uses, or to construct any improvements thereon, other than those uses and
improvements provided for or authorized by this Agreement, subject to all of the terms and
conditions of this Agreement.

ARTICLE 3
DEFAULT, REMEDIES, TERMINATION

300. General Provisions. Subject 1o extensions of time by mutual consent in writing, failure
or unreasonable delay by either Party to perform any term or provision of this Agreement shall
constitute a default. In the event of default or breach of any terms or conditions of this
Agreement, the Party alleging such default or breach shall give the other Party not less than
thirty (30) days notice in writing specitying the nature of the alleged default and the manner in
which said default may be satisfactorily cured, During any such thirty (30) day period, the
Party charged with being in default shall not be considered in default for purposes of
termination or institution of legal proceedings.

After notice and expiration of the thirty (30) day period, if such default has not been cured or is
not being diligently cured in the manner set forth in the notice, the other Party to this Agreement
may at its option:

1. Terminate this Agreement, in which event neither Party shall have any further
rights against or liability to the other with respect to this Agreement or the Subject Property;
provided, however, if portions of the Subject Property are held in separate ownership at the time
such event of default occurs and such event of default is related only to one portion, this
Agreement may be terminaled only as to such portion and no such termination shall impair the
continuing applicability of this Agreement to the remainder of the Subject Property; or

2. Institute legal or equitable action to cure, correct or remedy any default.
including, but not limited to, an action for specific performance of the terms of this Agreement:
provided, however, that in no event shall either party be liable to the other for money damages
for any default or breach of this Agreement.

301. Developer Default; Enforcement, No building permit shall be issued or building permit
application accepted for the building shell of any structure on any portion of the Subject
Property if the permit applicant owns or controls such portion of the Subject Property and if
such applicant or any entity or person controlling such applicant has been found to be in
default as to such portion of the Subject Property by the City Council of the City of Fresno
under the terms and conditions of this Agreement, unless such default is cured or this
Agreement is terminated. A default as to an owner of any portion of the Subject Property shall
have no impact on any portion of the Subject Property not owned by such defaulting owner.

The Developer shall cause to be placed in any covenants, conditions and restrictions applicable
to the Subject Property, or in any ground lease or conveyance thereof, an express provision for
an owner of the Subject Property, lessee or City, acting separately or jointly, to enforce the
provisions of this Agreement and to recover attorneys' fees and costs for such enforcement.

15

%



302. Annual Review. The City Manager shall, at least every twelve (12) months during the
term of this Agreement, review the extent of good faith substantial compliance by the Developer
with the terms and conditions of this Agreement. Such periodic review shall be limited in scope
to compliance with the terms and conditions of this Agreement pursuant to California
Government Code Section 65865.1. Notice of such annual review shall include the statement
that any review may result in amendment or termination of this Agreement. The costs of notice
and related costs incurred by the City for the annual review conducted by the City pursuant to
this Section 302 shall be bomne by the Developer.

The City Manager shall provide thirty (30) days prior written notice of such perindic review to
the Developer. Such notice shall require the Developer to demonstrate good faith compliance
with the terms and conditions of this Agreement and to provide such other information as may be
reasonably requested by the City Manager and deemed by him to be required in order to
ascertain compliance with this Agreement. If, following such review, the City Manager is not
satisfied that the Developer has demonstrated good faith compliance with all the terms and
conditions of this Agreement, the City Manager may refer the matter, along with his
recommendations, to the City Council.

Failure of the City to conduct an annual review shall not constitute a waiver by the City of its
rnghts to otherwise enforce the provisions of this Agreement; nor shall the Developer have or
assert any defense to such enforcement by reason of any such failure to conduct an annual
review.

303. Enforced Delay; Extension of Times of Performance. In addition to specific
provisions of this Agreement, cither Party hereunder shall not be deemed to be in default where
delays or defaults are due to war, insurrection, strikes, walkouts, riots, floods, earthquakes, fires,
casualties, acts of God, governmental entities' enactment of conflicting state or federal laws or
regulations, new or supplementary environmental regulations, litigation or similar grounds for
excused performance. If written notice of such delay is given within thirty (30) days of the
commencement of such delay, an extension of time for such cause shall be granted in writing for
the period of the enforced delay, or longer as may be mutually agreed upon.

304. Limitation of Legal Acts. In no event shall the City, or its officers, agents or employees,
be liable in damages for any breach or violation of this Agreement, it being expressly understood
and agreed that the Developer's sole legal remedy for a breach or violation of this Agreement by
the City shall be a legal action in mandamus, specific performance or other injunctive or
declaratory relief to enforce the provisions of this Agreement.

305. Applicable Law and Attorneys' Fees. This Agreement shall be construed and enforced
in accordance with the laws of the State of California. Developer acknowledges and agrees that
the City has approved and entered into this Agreement in the sole exercise of its legislative
discretion and that the standard of review of the validity or meaning of this Agreement shall be
that accorded legislative acts of the City. Should any legal action be brought by a Party for
breach of this Agreement or to enforce any provision herein, the prevailing Party of such action
shall be entitled to reasonable attorneys' fees, court costs and such other costs as may be fixed by
the Court.
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306.  Invalidity of Agreement.

306.1 1f this Agreement is determined by a court to be invalid or unenforceable, this
Agreement shall automatically terminate as of the date of final entry of judgment.

306.2 If any provision of this Agreement is determined by a court to be invalid or
unenforceable, or if any provision of this Agreement is rendered invalid or unenforceable
according to the terms of any law which becomes effective after the date of this Agreement and
either party in good faith determines that such provision is material to its entering into this
Agreement, either party may elect to terminate this Agreement as to all obligations then
remaining unperformed in accordance with the procedures set forth in Section 300, subject,
however, to the provisions of Section 307 hereof.

307.  Effect of Termination on Developer's Obligations. Termination of this Agreement
shall not affect the Developer's obligations to comply with the General Plan and the terms and
conditions of any and all land use entitlements approved with respect to the Subject Property
prior to such termination, nor shall it affect any other covenants of the Developer specified in
this Agreement to continue after the termination of this Agreement. If portions of the Subject
Property are held in separate ownership at the time of such termination, this Agreement may be
terminated only as to such portion and no such termination shall impair the continuing
applicability of this Agreement to the remainder of the Subject Property.

ARTICLE 4
INDEMNITY: INSURANCE

400. Indemnity/Insurance,

400.1. Indemnification. To the furthest extent allowed by law, Developer shall
indemnify, hold harmless and defend City and each of its officers. officials, employees, apents
and volunteers from any and all loss, liability, fines, penalties, forfeitures, costs and damages
(whether in coniract, tort or strict liability, including but not limited to personal injury, death at
any time and property damage) incurred by City, Developer or any other person, and from any
and all claims, demands and actions in law or equity (including attorney's fees and litigation
expenses), arising or alleged to have arisen directly or indirectly out of performance of this
Agreement or the performance of any or all work to be done on on-site or off site public or
private improvements pursuant to this Agreement (including, but not limited to design,
construction and/or ongoing operation and maintenance unless and unti] the facility is dedicated
to and officially accepted by the City). Developer's obligations under the preceding sentence
shall apply regardless of whether Developer or any of its officers, officials, employees or agents
are passively negligent, but shall not apply to any loss, liability, fines, penalties, forfeitures, costs
or damages caused by the active or sole negligence, or the willful misconduct, of City or any of
its officers, officials, employees, agents or volunteers.

If Developer should subcontract all or any portion of the services to be performed under this
Agreement, Developer shall require each subcontractor to indemnify, hold harmless and defend
City and each of its officers, officials, employees, agents and volunteers in accordance with the
terms of the preceding paragraph. The Developer further agrees that the use for any purpose and
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by any person of any and all of the streets and improvements required under this Agreement,
shall be at the sole and exclusive risk of the Developer at all times prior to final acceptance by
the City of the completed street and other improvements. This section shall survive termination
or expiration of this Agreement.

400.2. Insurance. Throughout the life of this Agreement, Developer shall pay for and
maintain in full force and effect all policies of insurance described in this section with an
insurance company(ies) either (i) admitted by the California Insurance Commissioner to do
business in the State of California and rated not less than "A- VII" in Best's Insurance Rating
Guide, or (ii) authorized by CITY'S Risk Manager. The following policies of insurance are
required:

a. COMMERCIAL GENERAL LIABILITY insurance which shall be at
least as broad as the most current version of Insurance Services Office (ISO) Commercial
General Liability Coverage Form CG 00 01 and shall include insurance for bodily injury,
property damage and personal injury with coverage for premises and operations (including the
use of owned and non-owned equipment), products and completed operations, contractual
liability (including indemnity obligations under this Agreement),with limits of liability of not
less than $5,000,000 per occurrence for bodily injury and property damage, $1,000,000 per
occurrence for personal injury and $5,000,000 aggregate for products and completed operations.

b. COMMERCIAL AUTOMOBILE LIABILITY insurance which shall be at
least as broad as the most current version of Insurance Services Office (ISO) Business Auto
Coverage Form CA 00 01 and shall include coverage for all owned, hired, and non-owned
automobiles or other licensed vehicles (Code 1 B Any Auto), with combined single limits of
liability of not less than $5,000,000 per accident for bodily injury and property damage.

c. WORKERS' COMPENSATION insurance as required under the
California Labor Code. Developer shall file with the City pursuant to Section 3800 of the Labor
Code, a Certificate of Workers' Compensation.

d. EMPLOYERS' LIABILITY with minimum limits u_f liability of not less
than $1,000,000 each accident, $1,000,000 disease policy limit and $1,000,000 disease each
employee.

Developer shall be responsible for payment of any deductibles contained in any insurance
policies required hereunder and Developer shall also be responsible for payment of any self-
insured retentions.

The above described policies of insurance shall be endorsed to provide an unrestricted 30
calendar day written notice in favor of City of policy cancellation of coverage, except for the
Workers' Compensation policy which shall provide a 10 calendar day written notice of such
cancellation of coverage. In the event any policies are due to expire during the term of this
Agreement, Developer shall provide a new certificate evidencing renewal of such policy not less
than fifteen (15) calendar days prior to the expiration date of the expiring policy(ies). Upon
issuance by the insurer, broker, or agent of a notice of cancellation in coverage, Developer shall
file with City a new certificate and all applicable endorsements for such policy(ies).
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The General Liability and Automobile Liability insurance policies shall be written on an
occurrence form and shall name City, its officers, officials, agents, employees and volunteers as
an additional insured. Such policy(ies) of insurance shall be endorsed so Developer's insurance
shall be primary and no contnibution shall be required of City. Any Workers' Compensation
insurance policy shall contain a waiver of subrogation as to City, its officers, officials, agents,
employees and volunteers. Developer shall have fumnished City with the certificate(s) and
applicable endorsements for ALL required insurance prior to start of construction of any phase of
development. Developer shall furnish City with copies of the actual policies upon the request of
City's Risk Manager at any time during the life of the Agreement or any extension, and this
requirement shall survive termination or expiration of this Agreement.

If at any time during the life of the Agreement or any extension, Developer fails to maintain the
required insurance in full force and effect, the Director of Public Works, or his/her designee, may
order that the Developer, or its contractors or subcontractors, immediately discontinue any
further work under this Agreement and take all necessary actions to secure the work site to insure
that public health and safety is protected. All payments due or that become due to Developer
shall be withheld until notice is received by City that the required insurance has been restored to
full force and effect and that the premiums therefore have been paid for a period satisfactory to
City. Any failure to maintain the required insurance shall be sufficient cause for City to
terminate this Agreement.

If Developer should subcontract all or any portion of the services to be performed under this
Agreement, Developer shall require each subcontractor to provide insurance protection in favor
of City, its officers, officials, employees. volunteers and agents in accordance with the terms of
each of the preceding paragraphs, except that the subcontractors' certificates and endorsements
shall be on file with Developer and City prior to the commencement of any work by the
subcontractor.

401. Notice to Developer. The City shall promptly give notice to Developer in accordance
with Section 600 of this Agreement of any case, action or proceeding brought against the City
concerning this Agreement or the Subject Property.

ARTICLE 5
PROJECT AS A PRIVATE UNDERTAKING

500. Project as a Private Undertaking. [t is specifically understood and agreed by and
between the Parties hereto that the development of the Subject Property is a separately
undertaken private development and that the contractual relationship created hereunder
between the City and Developer is such that Developer is an independent contractor and is not
an agent of the City. None of the terms or provisions of this Agreement shall be deemed to
create a partnership or joint venture between the City and Developer or to provide third party
beneficiary rights to any person or entity not a Party hereto. The only relationship between the
City and the Developer is that of a governmental entity regulating the development of private
property and the owner of such private property.
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ARTICLE 6
NOTICES

600. Notices. All formal notices required by this Agreement shall be in writing and delivered
in person or sent by certified mail, postage prepaid, to the principal offices of the City and the
Developer with copies sent as set forth below. The addresses of the parties as of the date
hereof are as set forth below. Such written notices, demands, correspondence  and
communication may be directed in the same manner to such other persons and addresses as
either party may from time to time designate in writing. The Developer shall give written
notice to the City, within ten (10) days after the close of escrow, of any sale or transfer of any
portion of the Subject Property and any assignment or partial assignment of this Agreement,
specifying the name or names of the transferee, the transferee's mailing address, the legal
description of the land sold or transferred, and the name and address of any person or entity to
whom any notice relating to this Agreement shall be given with respect to such transferred
portion of the Subject Property.

Notices required to be given to the City shall be addressed as follows:

City of Fresno

Planning and Development Department
2600 Fresno Street

Fresno, Califormia 93721

Attention: Planning Director

Notices required to be given to the Developer shall be addressed as follows:

Ed Kashian

Fancher Creek Properties, LLC
8365 Fresno Street, Suite 150
Fresno, California 93720

with a copy to:

McDonough, Holland & Allen PC
500 Capitol Mall, 18th Floor
Sacramento, California 95814
Attention: T. Brent Hawkins

ARTICLE 7
MISCELLANEOUS

700. Amendment of Agreement. This Agreement may be amended from time to time with
respect to any portion of the Subject Property by mutual consent of the City and the Developer
(to the extent that it continues to own any portion of the Subject Property) and of the then-
current owner(s) of the portions of the Subject Property affected by such amendment, with City
costs payable by the amendment applicant, in accordance with the provisions of Government
Code Sections 65867 and 65868.
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Exhibit A:
Exhibit B:
Exhibit C:
Exhibit D:
Exhibit E:

Exhibit F:

Exhibit G:

Exhibit H:

Exhibit I:

Exhibit J:

Exhibit K:

Exhibit L:

701. Waiver of Provisions, No waiver of any provision of this Agreement shall be effective
unless in writing and signed by a duly authorized representative of the party against whom
enforcement of a waiver is sought. No waiver of any right or remedy with respect to any
occurrence or event shall be deemed a waiver of any other occurrence or event.

702. Time of Essence. Time is of the essence for each provision of this Agreement of which
time is an element.

703. Entire Agreement. This Agreement is executed in two (2) duplicate originals, each of
which is deemed to be an original. This Agreement consists of twenty-one (21) pages and
Exhibits A through L, which constitute the entire understanding and agreement of the
Parties. Said exhibits are identified as follows:

Legal Description of the Subject Property
Diagram of Area Subject to Agreement
Processing Fees

Permitted Uses and Development Standards
On-Site Improvements

Exactions: Off-Site Improvements, Development Impact Fees,
Dedications

Intentionally Omitted

Intentionally Omitted

Ordinance Adopting Development Agreement
Parcel Map

Easement for Public Access over Internal Roads

Transit Station Definition.

Exhibits A through L are incorporated into the Agreement. In the event of inconsistency
between the Recitals and the provisions of Articles | through 7, the provisions of Articles |
through 7 shall prevail.

IN WITNESS WHEREOF, the City and the Developer have executed this Agreement as

of the date first set forth above.

[Signatures continue on next page]
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CITY:

CITY OF FRESNO,
a Municipal Corporation,

by, Ak Aestt

Mark Scnttj, City Manager
ATTEST:

REBECCA E. KLISCH
City Clerk

APPROVED AS TO FORM:
JAMES C. SANCHEZ

DEVELOPER:

FANCHER CREEK PROPERTIES, LLC,
a California limited liability company

By KASHIAN ENTERPRISES,

a California limited partnership
vy ) sk

Edward M. Kashian
General Partner

By: AFRICAL DEVE
a California limit

PMENT, LLC,
iabilit

el

By:

Thomas G. Richards
Managing Member

KCP b [48465KCP_bfs Fancher Creek Development Agreement] 04 ] 509
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SUBORDINATION

The undersigned is holder of the beneficial interest in and under that certain Deed of
Trust, Assignment of Rents, Security Agreement and Fixture Filing dated May 1, 20086,
in, by and among:

FANCHER CREEK PROPERTIES, LLC, a California limited liability company, as
"Trustor" or "Borrower,"

FINANCIAL TITLE COMPANY, as "Trustee "

and CENTRAL PACIFIC BANK, a Hawaii banking corporation, as "Beneficiary,"
recorded on May 12, 2006 as Document No. 2006-0101297 of the official records of the
office of the Fresno County Recorder (together with any and all amendments thereto or
modifications thereof (the "Deed of Trust"). The undersigned hereby expressly
subordinates said Deed of Trust and its beneficial interest thereto to the attached
DEVELOPMENT AGREEMENT BY AND BETWEEN THE CITY OF FRESNO AND
FANCHER CREEK PROPERTIES, LLC.

DATED: "JLLQLF 12,205

BENEFICIARY

By: @7 m -{ﬂ sV

cenioe ide Frées
CENMTRAL FACIFIC

(Beneficiary to printitype Name and Title;, and attach Notary
Acknowledgment)
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ACKNOWLEDGMENT
State of California ,
County of San Diego )
on July 12, 2010 before me, Meagan Pomeroy _ Notary Publie

(insert name and title of the officer)

personally appeared ___ Reilly Shaughnessy

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal

Signature ;"[_}Z\w/x //Z\‘T‘ (Seal)

S




Exhibits A-L

EXHIBIT A

DESCRIFTION OF THE SUBJECT PROPERTY OWNED IN FEE

The portion of the Northwest Quarter and the Southwest Quarter of Section 4, Township 14
Scuth, Range 21 East, Mount Diablo Base and Mendian, described as follows:

Beginning at the Northwest comer of said Section 4; thence South (°04°33" East, along the
West line of said Northwest Quarter, a distance of 910.00 feet; thence South 89°41°217 East, a
distance of 83.50 feet to the TRUE POINT OF BEGINNING; thence South §9°41°21” East, a
distance of 155.84 feet; thence MNonh 0°04'33" West, a distance of 207.77 feet to the intersection
with the Southerly line of the 25 fool wide Pacific Gas & Electric Company casement, recorded
October 18, 1957 in Book 3982, page 624, Fresno County Records; thence South 72°31°57"
East, along said Southerly line, a distance of 172.66 feet; thence South 17°31'56" West, along
the boundary of the property deeded to the City of Fresno, recorded September 19, 1994 as
Document No. 94146329 and recorded October 12, 1994, as Document No. 94159187, Fresno
County Fecords, a distance of 89.94 feet: thence South 72°29°59™ East along said boundary, a
distance of 130.00 feet, thence North 17°31°56” East along said boundary, a distance of 90.01
feet 1o the intersection with the South boundary of Tract No, 2784, Legacy Homes No. |,
recorded in Volume 31, pages 54 and 55 of Plats, Fresno County Records; thence South
72°31'57" East, a distance of 983.00 feei to the Southeast comer of said Tract No. 2784; thence
South 72°29"26™ East along the South boundary of Tract 1681, Fancher Creek Ranchos NO. 2,
recorded in Volume 19, page 25 of Plats, Fresno County Records, a distance of 374 37 feet 1o the
intersection with the West boundary of Tract No. 1589, Fancher Creek Ranchos No. 1, recorded
in Volume 19, pages 23 and 24 Plats, Fresno County Records, said West boundary also being
the centerline of North Manila Avenue; thence Southerly along a non-tangent curve, along said
West boundary and centerline, whose radius point bears South 80°00°43"™ East, having a radius of
47746 fect, through a central angle of 18°28'44™, a distance of 153.99 feet; thence South
8°20°21" East along said West boundary and centerline, a distance of 224.76 feet: thence
Southwesterly along a angent curve, along said West boundary and centerline, concave to the
Morthwest, having a radius of 65.11 feet, through a central angle of 78%00°00", a distance of
BE.64 feet; thence South 6899307397 West, along said West boundary and centerline, a distance of
100.00 feet; thence Southwesterly along a tangent curve, along said West boundary and
centerline, concave to the Southeast, having a radius of 358.10 feet, through a central angle of
44°33°25", a distance of 278.48 feet: thence South 22°28°59" West, along said West boundary
and centerline, a distance of 10.00 feet; thence South 22°28'59" West, a distance of 177.20 feet:
thence South 57°45'35" East, a distance of 252,08 feet to the centerline of Fancher Creek:
thence South 8°57' 14" West along said centerline, a distance of 32.66 feet; thence South
0°48°58" West along said centerline, a distance of 421.74 feet to the intersection with a line
parallel with and 174,20 feet South of the North line of the South Half of said Section 4, thence
Morth 89°55" 16" West along said line a distance of 15.96 feet; thence along the centerline of
Fancher Creek the following described courses; (1) South 0°10°09" East, a distance of 33.34
feet; (2) South 3°54'28" East, a distance of 230 14 feet; (3) Southwest along a mngent curve,
concave to the Morthwest, having a radius of 284,60 feet, through a central angle of 17°28°46™, a
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distance of 186.17 feet; (4) thence South 33°34" 18" West, a distance of 59.81 feet; (5) thence
Southwesterly along a tangent curve, concave to the Northwest, having a radius of 50000 feey,
through a central angle of 19°15'44", distance of 168.09 feet; (6) thence South 52°50°02" West,
a distance of 119.90 feet; (7) thence South 58°43'21" West, a distance of 32.91 feet: (B) thence
South 67°32°47" West, a distance of 79.19 feet; (9) thence South 70°47°25" West, a distance of
185.67 feet; (10) thence South 57°07°22" West, a distance of 187,40 feet; (11} thence South
69°26" 18" West, a distance of 206,48 feet; (12) thence South 73°38'53" West, a distance of
80.38 feet; (13) thence South 84°21'26™ West, a distance of 103.14 feet; (14) thence North
89°42'53" West, a distance of 104.99 feet; (15) thence North 89734'43" West, a distance of
375.76 feet to the Southeast comer of the property described by the deed recorded July 22, 1966
in Book 5339, page 451, Fresno County Records; thence North (70426 West, parallel with and
68.00 feet East of the West line of said Section 4, a distance of 291,87 feet to a poant 88113 fiee
South of the North line of said Southwest Quarter; thence North 0°14'31" East, & distance of
362.55 feet 10 a point 518,58 feet South of said North line; thence North 0°04'26™ West, parallcl
with and 70.00 feet East of said West line, a distance of 329.81 feet; thence North 0°04733"
West, parallel with and 70.00 feet East of said West line, a distance of 1641.02 feet to a point
which bears South ("04°33™ East, a distance of 1000.00 feet and North 89°55'27" Fast a
distance of 70.00 feet from the Northwest comer of said Section 4 thence North 8230°31" East,
adistance of 90.43 feet to the TRUE POINT OF BEGINNING.




EXHIBITB

DIAGRAM OF AREA SUBJECT TO THIS AGREEMENT
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EXHIBIT C

PROCESSING FEES

Processing of the Development Agreement and subsequent submittals shall be subject to the
following fee schedule:

Development Agreement (DA} § 50,000 (one-time fee)
Operational Plan (DOR™ §0.10 {per sq. ft. of building arca)
Minor DOPY! $1.000

Alcohol Beverage Sales (ABS)”! $2,000 (paid by applicant)

All other applicable processing fees (e.g., building plans, building permits, public Hpovement
plans, subdivisions and parcel maps) not listed above shall be subject to the Master Fee Schedule
rate in effect at the ime of application contingent upon a fee being in place for the same or
similar process (whether renamed) at the time of execution of the Agreement

All processing fees shall be paid at the time of submittal of the application for City review and
processing unless otherwise permitted under the Fresno Municipal Code.

i Development Operation Plan (DOP) shall mean o detailed scaled exhibitis) that includes

building layours, elevations o include detailed architectural feawres and color schemes,
landscaping plans, parking and operutional statements as provided in Exhibit D
2 Minoer DOF shall mean & revision to an element of a previously approved DOP wherehy the
propoesed change falls within the scope of development included in the originally approved DOFP
and 15 consistent with the Development Standands set forth in Exhibit D and therefore renders the
revision capable of being processed as an Administrative Amendment under Scction 208.1 of the
Agreement and as outlined in Exhibit D of this Development Agreement,
M Alcohol Beverage Sales (ABS), commonly called ABCCUF, shall be subject to the pravisions of
Exhibit [ of this Development Agreement,
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EXHIBITD

PERMITTED USES AND DEVELOPMENT STANDARDS

The followmng design gudelines, entitlement processing rules and property  development
standards shall be apphcable to all development of the "Town Center" as provided in the
Agreement and shall be incorporated to any Subseguent Development Approvals on the Subject
Property.

| B Development of the Town Center

Development of the Town Center shall subsianually comply with the requirements of this
Exhibit and the approved Site Plan shown as Attachment No. 1 to this Exhubit D.

The Planning and Development Deparument Director shall have the discretion and
flexibility to approve modificatons within the building envelopes through an
Administrative Amendment as described in Section 208 1 of the Agreement and the
procedures descnbed in this Exhibit provided they do not substantially change the Site
Plan layout of the Town Center

A, Standards

Pursuant to Secdon 200 of the Agreement, Development of the Town Center is
subject to the following development standards;

Building areas

1. Retail and commercial floor space shall be limited o 1,200,000 square
feet (ELIR — letter 11, "TPG Consulting' pg.2), which includes a movie
theatre, civic uses, and up to 100,000 square feet of restaurant type uses
(including coffee shops, yogurt and ice cream parlors, etc.)

2. Maximum of 740 residential units,
Ground fTloar pedestrian oriented uses required

3 The four Lifestyle Stores & Restaurants buildings that abutl Fancher Creek
Dinve shall be designed for multiple tenants.

4. Clear, un-tinted windows shall be used for approximately 50 percent of the
walls on the ground floor areas adjacent to Fancher Creek Drive, including
those buildings to the north and south of the "Power Center Commercial
Stores."

(




Building elevations

5

The four "Lifestyle Stores & Restaurants” buildings that abut Fancher
Creek Dnive shall be a maximum four stories in height not 1o exceed the
height limitations described below

Buildings shall have an attractive appearance on all sides, not just the front
clevation. Implementation of design features such as the extension of the
roof treatment around to the sides and the back of the building, provision
of pedestrian overhangs, and the use of texture, relief andior color are
required 1o add interest to blank walls {ep., some form of veneer,
omamental metalwork, ormamental wood trellises, canvas awnings, etc.)
All building clevations (i.e., rears included) must provide elevation relief,
indentations, various styles (i.c. several store fronts rather than one large
one), canopics. massing, etc. In addition, roof lines must vary.

The Subject Property shall be developed with buildings in & manner which
15 suitable, harmomious, and in keeping with the genecral appearance,
character, and/or style of the Subject Property. Exceptions may only be
made for buildings affiliated with a tenant wherein a "corporate” identity,
Image, or appearance is required to be maintained, in which case the
architectural character and defining features of a building shall be
compatihle with and complementary o the other structures located on the
Subject Property excepting only those design modifications required to
maintain said "corporate” dentity

Front facades, pedestrian walkways and protective overhangs shall be
mcorporated {nto the building designs.

All mechanical equipment, including HVAC units, downspouts, electrical
and gas meters; ete, shall be sereened from the public right of way.

Pedestrian walkways into the center

10,

T

Provide minmum of a 10 foot wide pedestdan conncction including
landscaping from MNorth Sabre Avenue to the shopping center. This
walkway shall provide landscaping on both sides.

Provide minimum of a 10 foot wide pedestrian connection including
landscaping from North Manila Avenue o the shopping center.

Building & landscaping sethacks, walls, and building height

12

Landscaping shall be an appropriate mix of drought tolerant deciduous and
evergreen lree specics (no redwoods),
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13.

14,

15,

Provide sufficient trees in the parking lot area to provide 30 percent
shadimg of the parking area surface within 15 years. (This requirement
may be reduced to 40 percent 1f 1t is demonstrated that the construints of
an existing site would make it impossible to meet the normal standards.)

Trees shall also be planted in the required landscaped area along (he

periphery of the development in order to shade and enhance adjacent
property and public rights-of-way. Parking spaces provided in a parking
structure are not required to comply with this requirement.

Phased Landscaping must be in place before issuance of the certificate of
occupancy. A Hold on Occupancy shall be placed on the proposed
development until such time that the phased landscaping has been
approved and verified for proper installation by the Planning Division.

Refer to the following table for building and landscaping setbacks. wall
requirements and building height regulations.



Property Line Building Sethack Landscape Wall Buikling “riwl
Sethack Reguilrements Regulations
15 feet for the
catmercial
belldings. Buildings
- ]
Teews 35 feet apant | & foot solid wall b ::t;:;m] foet
Morth i |1A) 30 feet withan 10 feet ol {1 be located on o i
the property line the property line) ﬂ:;{?:iﬂn:?!dh‘tt ar
1.5 feet for exch |
foot above 35 feet in
height
% feet Tar the first bwo gionies
F 1 by -
Morth {1/A IEL::T'JLaT:I!.d?iqnl;T!E::I ¥ Foon sobid wall &) foet {refes o the
residential setbinck ahall be prc-l't-.!:d fiu 5 fent {1 be Iocated on Hulding Sethacks
cotnpumient ) i B Tl e et the property line for additional info.}
encronch) ’
Enst (2/A 100 Feed for the first two stomes 10, foet (Froim
resideniial from the property line,  For 4 T foot 4 inch .
cofmnponent | each story above the 2™ floa rqmﬂ‘i:;ﬂ foe & mazonry wall (1o ;;ﬂ ’;:‘ lr;l’r:lht.u E:'
adjacent to an additional § oot sefback g um . ﬂ“‘ r be located on R T TR
North Manila | shall be provided for that flogr | oM heedgeal | o line) e
the street pavement
fivenue (balconies may nol encroach) m
# foot masonry
East (J/A} B feet 18 feet wall located on the | 60 et
property Hng
Eamr {4/A)
adjscent to 5 Fect 5 feed From the 4 fool fenee on the B0 fiet
Fancher Creck propety line property line
Siath (5iA} 1} Teet from the required fence )
adjacent L ":::b;” T 6l fest
Fancher Creek o
18 fect froun the
curb which
Went (/8 & . includes the
1A} 20 feet from the peoperty line required 12 i, tradl Nene required B0 feet
[park strip-trmil-
landrcaping)

14}

No building shall exceed 60 feet in height

Refer to attached exhibit tor property line references




Froperty Line

Building Setback

Landscape Sethack

Fancher Creck Dinve (East-
West sonth leg, Tulare
alignment)

15 fioet fiom Fancher Creek Dinve curdy face
to building or 1) feed from Fanchea Creek
Drive curb face 1o parking bot corb fuce

Trees approximalely of 35 feet apor witlin &
Texd frem curh excepd al drive openings.

Fancher Creek Dinive {East-
West north legl

& feet from Fancher Creck curb face 1o
parking lot curh face.

Trees approxsenalely of 35 Teet apart within 6
feet from curb except al drive openings

Fancher Creek Dinve {Morth-

15 feet from the fece of the curb o

Tiee wells every 33 fot on cenfes

South leg thaough the Lifestvle

Stoves mnd Restaurnnis)

pecommaodate vehicle overhangs, free wells,
sineed fummihee, stond fronl openings, wmd
podesinian scvess

15.1.

All plants must be drought tolerant and landscaping must be designed to
reduce stundard water consumption by 20%, Landscape plans shall be
reviewed by DPU 1o venfy 20% reduction

Parking (vehicleibicyele)

16,

17

18

19

20

21

A minimum parking requirement of 5.0 parking spaces per 1,000 square
feet of retail commercial building area shall be maintained dunng all
phases of the project.

Cine parking space shall be provided for each residential unit

Office and civic uses shall have a minmmum of 4.0 parking spaces per
1,000 square feet with shared parking with the movie theater,

Parking geometrics to be utilized within the Town Center shall be [those
previously approved by the Ciry's Traffic Engineer, as the same are sel
forth in Antachment Mo, 2 1o this Exhibie 12].

Each phase of the project shall provide bicyele parking spaces that are
centrally located, accessible and in prominent locations, as determined by
the Planning and Development Director, In relation to the residential
development, a minimum of 100 bicyele parking spaces shall be
distributed throughout the site as well as 1 bicyele locker for every 6
restdential units. Mumber of hicycle parking spaces (and bicycle lockers,
if applicable) attributable to the commercial development shall be per the
requirements of the Fresno Municipal Code.

Bicycle parking spaces shall each consist of one slot in a bike rack and
shall be dispersed throughout the site (i.e., stalls shall be placed proximate
1o each cluster of buildings). They shall be grouped in racks which allow
four feet of clearance on all sides. There shall be adequate space between
rack slots to park, lock, and remove bicyeles. Bicycle parking spaces and

&1




22,

23

the required four-foot clearance shall be protected from motor vehicle
encroachment by means of fixed barriers not less than six inches or more
than threc feect in height. Bicyele parking spaces shall not encroach into
pedestnian ways, landscaped areas, or other required open spaces, and
shall be located proximal to structures.

At least one bike locker or other approved storage space, as approved by
the Planning and Development Director, shall be provided for every 6
residential units:

The number and locanon of handicap parking spaces shall be determined
per the State of California Building Code.

Shepping cart collections areas, outdoor sterage & trash enclosures

24.

25.

26.

27,

28,

Shopping cart collection areas shall be provided for stores that provide
shopping carts for patrons (1.e., home electronic stores, general stores,
etc.). As part of the review, staff will require shopping cart collection
arcay at the entrance of these stores, unless sad area is provided inside of
the store.  If located outdoors, this area must be sereened by a four fool
wall that shall be constructed of like matenal (to the store, not of
aluminum tubing).

Clearly depict the shopping cart collection arcas located in the parking
area. Provide o minimum six inch concrete curh around all shopping cart
collection areas,

The design of exterior trash pads if used within the project, and similar
accessory site elements shall be compatible with the architectural style of
the buildings.

All trash enclosures if used within the project, shall provide the minimum
10 Foot visibility trigngle w ensure that their location does not impede the
flow of pedestrian andor vehicle traffic.

Trash enclosures if used within the project, shall be constructed per Public
Utilities, Solid Waste Division Standards.

Truck deliveries

29,

Deliveries and loadimg shall only be done between the hours of 6:(H) a.m.
and 9:00 p.m.; unless the loading area is located not less than 150 feet
from residential uses. However, when adequate design and operational
mitigation measures are approved, the 150 foot requirement may be
reduced, as determined appropriate by the Planning and Development

il



30.

Director. Each future tenant or subsequent owner shall sign an agreement
acknowledging this condition,

There shall be no idling of trucks or their trailers or parking of such trucks
during non delivery hours as described above.

Quidoor dining areas

3.

Outdoor dining is permitted; however, a minimum six foot clear sidewalk
shall be maintamed to allow for pedestrians 1o walk through the center,
Mo additional parking shall be required whenever outdoor dining is
proposed.

Drive-ihru facilities

3z

Signs

33,

There shall be no more than four drve-thru facilities of any kind within
the Town Center. Drive-thru facilities shall be screened from all public
right-of-ways by a three oot landscape hedge, wall, or combination
thereof as approved by the Director.

A Master Sign Program shall be submitted which will identify the design,
height and location of all future signs, including free standing, monument,
and/or directional signs.

Permitted Uses

The intent of the Development Agreement s to allow for flexible design standards,
while also defining which uses are permitted.  Furthermore, the purpose of thie
retail center 5 to allow for the sale of products commonly found in regional
shopping centers, while also providing for services found in office complexes ina
pedestrian oriented environment.  All uses allowed by the City Zoning Ordinance
in the C-3 zone district, multi-family residential uses, and mixed use development
uses are permitled, unless listed below:

ses not permitied:

Mororized Vehicles

i
i

Boat, senice, storage, rental
Recreation/'mobile home vehicle sales

Body und fender shops

iz




4 Truck or freight termimal
5. Ambulance service/dispatch center
LH Windshield repair/installation or window tinting

Warehousing/Storage/Wholesaling and distribution
i Storage vards/facilitics

B Tow-vards

Sales

9. Pawn shops

Animals

1. Retail poultry or rabbit sales (slaughtenng or dressingl Excluding Super
Markets)

Areas of Congregation af People
1. Funeral home, moruary, body viewing
12. Cemetery/mausoleum

Miscellaneous

i3 Shooting ranges {including testing of fircarms of a store that may sell such
products)

L4 Adull Only Bookstore, if not pérmatied by FMC section | 2-306-N-30.

15 Automotive repair, unless affiliated with an automobile service station as
defined in Section 12-105-A-25 of the Fresno municipal Code

16 Automotive pars, sales and service
Alcohaol Sales

Aleohol sales are prohibited unless 3 ABC Conditional Use Permit is obtained in
accordance with Section 12-304-B of the Fresno Municipal Code

Intentionally Deleted

13



E.

Processing Subsequent Development Approvals

The Apreement Article 2, {Section 201) contemplates that the project may
necessitate processing of Subsequent Development Approvals such as but not
limited to Design and Operation Plans (DOP), (a5 described below), Tentative
Tract and Parcel Maps, Lot Line Adjustments, Voluntary Parcel Mergers, and
Building Permits. The Director of the Planning and Development Department
shall decide what Subsequent Development Approvals are required pursuant fo
the Fresno Municipal Code, State law, and the terms of this Agreement,

Subsequent Development Approvals shall be processed as follows:

L

Acceplance by the City of Fresno Planning and Development Depantment
of a complete application, which shall include the following:

a A detailed site plan of the proposed building(s) in relation 1o a
specific phase of development as depicted on the approved Site
Plan i Attachment 1 of this agreement, including all proposed
landscaping,

h. Detailed elevation(s) (i.e., all four sides) that depict substantial
conformity with the design elememts of the Development
Agreement as described in Section A of this Exhibit D.

% The proposed site plan shall depict the required parking and access
ways and the access inter-relationship to the remainder of the
development.

d. The project applicant shall provide a detailed operational statement
which shall indicate the number of employess and their respective
designated parking areas. In addition, this plan shall include any
proposed chonges, deviations or amendments to the Applicable
Rules of the Agreement.

e The appropnate entitlement filing fees as outlined in Exhibit C of
this Development Agreement shall be paid upon submittal,

I The omission of any of the items a-e s listed above shall be cause
for rejection of application submittal,

Distribution for review and comment/conditions of project approval of
Subsequent Development Approvals shall be coordinated through the
Development Partnership Center (DPC) or alternative staff as determined
by the Planning and Development Depariment Director, This will ensure
expedient and consistent processing and review of Subsequent
Development Approvals pursuant to the terms of this Agreement,

34



Any action of the City resulting from Subsequent Development Approval
is subject to appeal within 15 days of the action taken. The appeal shall be
decided by the Planning and Development Director. The Developer may
appeal the Director's decision to the Planning Commission within 15 days
of the Director’s decision. Upon properdy filing an appeal with the
Director. the matter shall be scheduled for hearing by the Planning
Commission. The decision of the Planning Commission may be
considered by the City Council if, within 15 days after the Planning
Commission decision, Councilmember for the representative Council
District or the Mayor requests the City Clerk to schedule the matter for
City Counal consideration. If the Councilmember of the representative
Council District or the Mayor do not make such a request within 15 days
of the Planning Commission's decision, the decision shall be final. If the
matter is scheduled for consideration by the City Council, the Planning
Commission's decision shall be set aside and the City Council may
approve, modify or deny the requested application.  This process s
intended to be consistent with the process for appeals of special permits
under Fresno Municipal Code section 12-406-F and 12-406-). For any
entitlement issued under Section F.18 or E.19, any appeal shall be handled
pursuant to the Fresno Municipal Code for subdivisions and bulding
permits, if allowed.

If a Subsequent Development Approval is requested for an element of the
Project that is consistent with the permitted land uses, project scope and
design guidelines set forth in this Exhibit D: (a)} No further environmental
review will be required by the City unless required by Section 15162 if the
State CEQA Guidelines; (b) Except as specifically set forth in the
Agreement, no additional mitigation measures shall be made a condition
of approval of the Subsequent Development Approval; and (¢} The City
will not circulate the application for any such Subsequent Development
Approvals to other non-City agencies (excepl for the Bakman Water
District and ABCUPSs, which may be routed to State Department of
Aleohol and Beverage Control)

Consistent projects and/or projects that would be an Administrative
Amendment under Section 208.1 of the Agreement shall be processed
using the Design and Operation (DOP) process provided below. The
determination of whether an amendment is Administrative or Material
shall be made by the Director of the Planmng and Development
Department.

Project submittals that ameunt to Material Amendments shall be subject to

Section 208.2 of this Agreement (that is processed outside of this
Agreement under current City codes, standards and policies),
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Design and Operation Plan (DOF) process

The Design and Operation Plan (DOP) includes all requirements set forth in
Section E.| above. The DOP process is intended to accommodate in an expedient
and efficient manner the Subsequent Development Approvals under the
Development Agreement. As noted above, the process will be coordinated
through the DPC or altemative staff as determined by the Planning and
Development Director in order 1o maintain & consistent review procedure,

T Each proposed use and construction in the Town Center shall be subject to
the DOF process, except for applications proposing alcohal sales for either
on or off-site sales which shall be processed as provided below.

B A Design Review Commitree (DRC) shall be established and shall consast
of three members two of which will be professional planning staff as
appoinied by the Planning and Development Director and one member
appoinied by the Developer

9. Each DOP shall be reviewed and approved (with conditions if necessary)
by the DRC for conformance to this Agreement and the DRC shall
unanimously agree that the DOP is in conformance with this Agreement.

10, In the event that the DRC cannot agree in a unanimous manner, the
determination of DOP conformance shall be referred to the Planning and
Development Director for final resolution,

L Any action of the DRC or the Director, is subject to appeal within 15 days
of the nction taken. The appeal shall be to the Planning Commission. The
decision of the Planning Commission may be considered by the City
Council if, within 15 days after the Planning Commission decision, the
Councilmember for the representative Council District or the Mavor
requests the City Clerk to schedule the matter for City Council
consideration. If the Councilmember of representative Council District or
the Mayor do not make such a request within fifteen days of the Planning
Commission's decision, the decision shall be final. If the matter js
scheduled for consideration by the City Council, the Planning
Commission's decision shall be set aside and the City Council may
approve, modify or deny the requested application. This process is
intended to be consistent with the process for appeals of special permits
under Fresno Municipal Code section 12-406-F and 12-406-1. For any
entitlement issued under Section E.18 or E.19, any appeal shall be handled
pursuant to the Fresno Municipal Code for subdivisions and building
permits, if allowed,

12.  Inthe eventof an appeal. a public hearing notice 15 not required.



Alcoholic Beverage Sales (ABS)

All ABS permits shall be subject to the following procedures:

13

14.

17.

Each permit shall be subject to review and approval by the Fresno Police
Diepartmen.

The Planning and Development Dircctor is responsible for review. of all
ABS permit requests.

Motification of the Director's regarding ABS permil requests shall be
noticed to all property owner's within 350 feet of the proposed sales
location commencing a 13 day appeal period.

Any appeal as a result of the public notice of the Director's action shall be
referred to the Planning and Development Department Director for final
tesolution, The Director's determination shall be final and appropriate
notice of this action shall be given to all interested parties.

All ABS permuts shall be subject to all pertinent State laws as related to
ABS,

Parcel Creation and Confipuration (PCC)

8

All proposed Tentative Tract and Tenmtative Parcel Maps, Lot Line
Adjustments and Voluntary Parcel Mergers, or any other parcel creation or
configuration (PCC) that is regulated under the Subdivision Map Act,
shall be subject to the appropriate procedures as contained in the State of
Califomia Government Code (Subdivision Map Act) and the Fresno
Municipal Code, except that any PCC that is consistent with the Approved
Site Plan (Atachment No, | to this Exhibit 1Y) and the approved parking
geometnics (Attachment Wo. 2 to this Exhibit ) or which may be
considered only an Administrative Amendment {(under Section 208.1 of
the Agreement) shall be considered conforming to the Agreement and not
subject to new or additional conditions inconsistent with the Agreemont.
Entitlements processed under this pamgraph 18, that are in compliance
with the Agreement, shall be found to meet all City improvement
requirements and shall only be conditioned on providing the necessary
dedications to meet the requirements of the Agreement (including
Exhibits).

EXAMPLE: A tentative parcel map that is a Subsequent Development
Approval shall not be conditioned on construction of Off-Sites required in
Exhibit F, but the map must dedicate the necessary right of way required
under Exhibit F, if not already dedicated to the City, and as the
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construction of the Off-Site Improvements are not conditions of the
vesting parcel map, a subdivision agreement and security for construction
of the OFF-Site Improvements would not be required as a condition o
approve the final map,

FProcess Design Review | Planning Dieector Flanning Fuhlic Natice
Cammities Cammidssion
(IR
Deelsion Making
Authority
Degign & Cperation Plan Feguired™ Bequired only if the Appeal to U wath [
fN Al )] RC Catine right to pull up PC
resolve’ ! decision by

e Eientative
Counctlmembser

andfor Miyor
Abcohol Beverage Sales NrA Required and Yes {limited to 350 1. from
{ABS) decision final ™ 1 the proposed location)
appeaberd, Drecio
mthitrates and
decision on appeal 13
final
Parce]l Creation & Required As required by the As requined by the As required by the Fresno
Configuration (PFCC) Freano Municipal Fresno Muricipsl Municipal Code and the
Cosbe and the State of | Code and the Siate State of C A Crovernen)
CA Governmen! ol CA Government Code (Sulbsdivinion Map
Code {Subdivision Code (Subdivision Act]
Map Act) Map Act)

Technical Permits

19.

All rechnical permits, including but not limited to, demalition, grading,
clectrical, mechanical, plumbing, building, tenant improvement, etc. shall
be subject to review as required by the Fresno Municipal Code and
California Building Code, as adopted and amended by the Fresno Building
Code, as of the date of this Agreement.

16

Subject to @ 1% day appeal periad
Subject to a 15 day appeal period

Subjact to review and approval by the Fresno Police Tept

3B




ATTACHMENT NO. 1 TO EXHIBIT D
Approved Conceprual Site Plan
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Parking Geometrics
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ATTACHMENT NO. 2 TO EXHIBIT D
Parking Geometrics

WVision That Maves Tour Community
Transporttior ; :

Comwbane. | Ocrober 8, 2007 Project 032-272
Mr. Bryan Jones, P.E.
Traffic Engineering Manager
Clty of Fresno
2600 Fresno Street, Rm, 4067
Fresno, CA'93721-361¢
Subject:  Revised Proposed Parking Standards for the Fancher Creek Commercial

Development Project to be located at North Clovis Avenue and East
Tulare Avenue in the C‘.iqu of Fresno

Dear Bryan;
This revised letter report includes supporting data from five Callfornia Municipalides that currently
utilize parkdng standards similar co those proposed by the Fancher Creek Commerclal
Development project. The Clty of Fresno specifically requested to see parking standards that
utliized the same aisle width of 24 feet as proposed by the Fancher Creek Commercial
Development project. For this reason the parking standards for Menlo Park, Glendale, San Luls
Oblspo, Roseville and Modesto have been Included In Appendix B in support of parking peometric
standards proposed for this project. This i§ specially the case since chis project proposes to utilize
2 one size fits all stall width and length. Pursuant to the City of Fresno Mixed Use Ordinance No.

. 2005-154 Section 35, subsection 51 of Section 12-306-N “afl property development standards set
forth as specific standards within each district, and as general standards in Section (2-306 of this Code,
shall be determined and set by the review, analysis and approval of the project application.” Additionally
this section of the Code requires that “Supporting evidence for the modification of general standards of
Section [2-306 shall be submitted with the project application. Nothing herein i intended to limit the
Director’s authority to modify development standards to fulfll the purpose of this subsection.” As s result

Pasamen | ©f several meetings with Cicy staff from various departments and Information compiled from
S0 WD'I: several municipalities within the sace of Californta, TIKM has prepared the following parking
Peasoion CA | scandards to be used by the Fancher Creek Tawn Cénter to be located at North Clovis Avenue
et | and East Tulare Avenue in the City of Fresno.
725.440.3690 fax .
freme | Parking Geometrics:
N 200 Guldelines for 60 Degree Diagonal Parkdng:
Frwana, CA "
otasts | At locations where diagonal parking within the project is designed at 60 degrees the following
S50, 211. 4740 fax Ihwl'li be m‘d‘m
i —— I. Minimum one-way parking alsle width should be 14’ 6"
o uer 1. The minimum ewo-way parking aisle width should be 22'
R gt 3. Salls should be & 9" wide (compact and employee only parking salls should be avolded)
Sania Rt 4. At locatioris where the parkdng stall(s) faces a continuous concrete curb, an allowable
£ Sy Crte averhang length of 2' 6" should be allowed. .
it 5. Salls should bel8" in length minus any allowable overhang length
TO7575.5800
TETSTSSN08 fux 6. Directional signing and pavement markings as appropriate should be Installed to control
an@fam.com the direction of traffic flow through the project
11525064 365320004 - Exhibit D, Attachment No. 2, Page | wnos




TIKM | M. Bron fones, PE
Transportaton | October 8, 2007
Comnsuleanes | Page 2

7. The base interlock module length for two-way double loaded parking alsles shall be 57 7°,
This length does not indude any reductions for the allowable overhang length

8. At locations where a single loaded parking aisle fronts on a sidewalk and/or concrete
median island It is recommended that any trees and/or street furniture within 3’ feec from
the front edge of the diagonal parking stall be offset to the right of a parking stall by 2'6"

9, At. locations where parking aisles front on both sides of 2 concrete median island it is
recommended that any trees and/or furniture above aground be centered between a sot
of four stafls '

10. The parking stalls should be double striped to encourage patrons to center their vehicles
in their respective parking sall (see Fgure 1),

a. The double striping should be 47 wide white lines
b. An 8" inside clearance between the two 4" wide white lines should be provided
c. The end of all parking stall striping should be rounded

I1. Figure | illustrates the proposed parking geometrics for 60 degree diagonal parking
without continuous concrete curbs.

Parking Guidelines for Perpendicular Parking)
At locations where perpendicular parking is used the following guldelines should be considered:

I. The required backup space should be 24'
2. Salls should be B' 9" wide (compact and employee only parking stalls should be avoided)

3. At locations where the parking sall(s) faces a continuous concrete curb, an allowable
overhang of length of 2' 6" should be allowed.

4. Stalls should bel8 In length minus any allowable overhang length

5. Directional signing and pavement markings as appropriate shall be Installed to control the
direction of traffic flow through the project.

6. The base module length for two way double loaded parking alsles should be 60 feer. This
length does not include any reductions for the allowable overtang dimension.

7. At locations where a single loaded parldng alsle fronts on s sidewalk andfor concrete
median island It Is recommended that any trees and/or above ground streec furnitre
within 3 feec from the front edge of the parking stall be centered becween parking stalls

8. At locations where parking alsles front on both sides of a concrete medhan Island It ks
recommended that any trees and/or furniture above ground be centered becween a set of
four stalls .

9. The parking stalls should be double striped to encoursge patrons to center thelr
vehicles in their respective parking stall (see Figure 1),

& The double striping should be 4" wide white lines
b. An 8" inside dearance between the two 4" wide white lines should be provided

c. The end of all parking stall striping should be rounded

—_—

11525064 36532/0004 _ Exhibit D, Attachment No. 2, Page 2 2472009 (;L\/
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TAKM | Hir. Brion Jones, P.E
Transportation | Ocrober 8 2007
Consulants | Page 4

Parking Guidelines for Parallel Parking:
It is recommend that the any parallel parking consider the following guidelines:

I, The minimum back up or pull out space adjacent to the first or last sall should be a set of
reverse curves with a minimum length of B feet

2. The minimum back up/pull out space should be B feet between twao sets of stalls

Stalls should be 19" In length

4. At locatlons where parallel parking s adfacent to a raised curb that Is 6" or less the stall
widch should be 8 feet '

5. At locadons where parallel parking is adjacent to a raised curb that is greater than six
inches, the stall width should be 10 feet.

6. ltis recommended that any street furniture within three feet from the parking stalls be
centered between two stalls or plaged at the end of the first or last sall

7. The minimum two way alsle widths should be 22 fear

Parldng Generation Rates:

In general the following parkdng generation ratlos are proposed for this project. A maximum of a
one to one parking stall per unit Is proposed for all multd-family residential unlts that contain two
or less bedrooms and 1.5 parking stalls for all residential units that contain three or more
bedrooms. Within the commerclal component (excludes restaurants and movie theatre) a parking
ratio of 4.2 swlls per 1,000 square feet Is proposed. For the resmurants and movle theatre a
parking ratio of 7 stalls per 1,000 square feet Is proposed, The toral yleld under these ratlos and
the proposed square footages Is 4,620 parking stalls. These ratios are conslstent with the
recommendations made within the Urban Land Institute Share Parking manual for a 60,000 square
feet (2,900 seat) movie theatrs, 90,000 square feet of restaurants, 94,000 square feet general
office space end up to 800 muld-family residential unfts, Excluding che residendal unlts the
commercial component of the Fancher Creek Town Center would need to provide a maximum of
4,220 and 4,643 parking stalls to serve the peak weekday hour and peak weekend hour,
respectively (both during the month of December). It should be noted that the use of shared
parking ratios as [llustrated In exhibic A should be further verifled as more specific land uses are

known.

Summary and Conclusions: -
Based on the results of tha above parking geometrics and shared paridng generation analysis it is
recommended that the City review and approve tha following In the order presentad:

|, Approve the parking stall geometrics for 60 Degree diagoml parking
2. Approve the parkdng scall geometrics for perpendicular parking
3. Approve the pariing stall geometrics for parallel parking

4, Approve the use the ULl shared parking analysls to determine the number of parking stalls
required for the projsct

1525064 365320004 Exhibit D, Attachment No. 2, Page 4 2402009 g@




TIKM | Mr. Brion Joves, F.E
Transporaton | Ocrober 8 2007
Consulmnes | Fage §

Based on the results of the above parkdng geometrics and shared parking generation analysis it is
recomménded that the Fancher Creek Town Center team prepare a revised conceprual siee plan
that:

|. Utilizes the City approved parking stall geometrics for 60 Degree diagonal parking
Utilizes the City approved parking stall geometrics for perpendicular parking
Utllizes the City approved parking stall geometrics for parallel parking

Recalculate the parking generation for the concepuual site plan based on the balancing of
leaseable area and the required parking for the conceptual project.

& o

Should you have any questions or are need of additdonal informatlon please feel free to contact me

at 559-325-7530 or at jbenayides@tjkim.com.

Fie

Jose Benavides, P.E
Assoctate & Branch Manager, TJKM Fresno

J\urisdiction\FiFresno\032-177 Fancher CreekMLetter Report\LR 100807 .doc

1152506v4 3653200004 Exhibit D, Attschment No. 2, Page § 21473009
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The final location of the utilities shown on this exhibit will be determingd through the utility plan check
pracess. {This note Is not applicable to the 12" public sewer lacated at Tulare and Argyle Avenues)




EXHIBIT F

EXACTIONS: OFF-SITE IMPROVEMENTS
DEVELOFMENT FEES, DEDICATIONS

Exhibit F

EXHIBIT F
EXACTIONS

Development of the Town Center under the Agreement shall be subject to the following impacts fees, dedications and improvements
and other agency fecs, dedications and improvements pursuant to the terms, conditions and requirements provided m this Exhibit.
Unless otherwise expressly provided in this Exhibit, all public facilities shall be constructed to standards and pursuant to procedures
adopted by the City and existing at the time the plans are submitted to the City for approval,

A, CITY IMPACT FEES

No. FEE AMOUNT OR METHOD TIME OF SUBJECT TO CREDIT METHOD OF
OF CALCULATION PAYMENT AND/OR DETERMINING
REIMBURSEMENT CREDIT AND/OR
REIMBURSEMENT
1  |Lateral Sewer Pursuant to FMC"! and Per FMC No n'a
Charge!"! MESP!

Meap City Dedication, Improvements, and Requirements No. 12 related to abligation 1o pay the Lateral Sewer Charge if sewer connection (s made at Tulars
and Argyle Connection.

2 Eor purpases of Part A of this Exhibit, entitied “Impact Fees” (except the "Transit Fee®), far the first eight [B) years this Agreement is in effect, "FMC" shall
refer to the Fresno Municipal Code, and any adopted Councll resolutions, uncadified ordinances and/or policies adopted for a particular fes as they exist at
the time of the Effective Date of the Agreement.  After the first eight (8] years the Agreement is In effect, "FMCT shall refer to the Fresno Municipal Code , and
any adopted Councll resolutions, uncodified ordinances and/er palicies adopted for a particular fee as they axist at the time payment of the fee is required, As
set forth in the Agreement at section 101, Part *&" of this Exhibit estahlishes the development impact fees applicable to the development of the Subject
Property during the first eight (8) yvears the Agreement is in effect  After the first eight (8} years of this Agreament, the development impact fees applicable to
the development of the Subject Property shall be all applicable fess, as reasonably determined by the City, adopted by the City and in affect at the time
payment of the fees Is required, including any new fees the City adopted at any time the Agreement [sin effect.

a2




No. FEE AMOUNT OR METHOD TIME OF SUBJECT TO CREDIT METHOD OF
OF CALCULATION PAYMENT AND/OR DETERMINING
REIMBURSEMENT CREDIT AND/OR
REIMBURSEMENT
2 |Oversize Sewer Per FMC and MFS. Per FMC No n'a
Charge
3 | Wastewater Facility Per FMC No na
Charge (including
STEP Fees where
appropriate)'*!
A Citywide Fire Per FMC No nfa
Facilities Impact
Fee
5 Citywide Park Pursuant ta FMC and MFS. | Per FMC Per FMC Per FMC

Facility Impact Fee

Developer to receive a
dollar-for-dollar credit for
cligible costs, which eligible
costs shall be determined by
the Director of Parks and
Recreation and Commumity
Services Department,

Developer to receive a
dollar-for-dollar credit for
eligible costs, which
eligible costs shall be
determined by the
Director aof Parks and
Recreation and
Community Services

Developer to receive a
dollar-for-dollar credit
for eligble costs, which
ehigible costs shall be
determined by the
Director of Parks and
Recreation and
Commuruty Services

Bl except for the “Transit Fee,” for the first eight {8) years the Agreement is in effect, the Master Fee Schedule in effect at the time the Agreement is approved
shall provide the amount of the fee to be paid, After the first elght (8] vears the Agreament |s in effect, the most current adopted Master Fee Schedule at the
time payment is required shall provide the amount of the fee to be paid.
T_ The Project shall pay the City's Wastewater Facility 5.T.E.P charges for all non-residential, office, retal, or other commercial uses following cccupancy
through individual service accounts. Residential (single family, duplex and triplex) uses shall pay Wastewater Facility Charge at time of building permit. A safe
to occupy shall not be issued until the required fees have been paid.  Non-residential, office, remil, or other commercial 5.T.E.P. billings will be based on
domestic water meter reads provided by the Bakman Water District and established Isw, medium or high strength categories depending on the type of

development.
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No. FEE AMOUNT OR METHOD TIME OF SUBJECT TO CREDIT METHOD OF
OF CALCULATION PAYMENT AND/OR DETERMINING
REIMBURSEMENT CREDIT AND/OR
REIMBURSEMENT
Department. Department.
] Citywide Police Pursuant to FMC and MFS, | Per FMC Per FMC Per FMC
Facility Impact Fee
7 Citywide Regional | Per FMC and MFS Per FMC Per FMC Per FMC

Street Fee




No. FEE AMOUNT OR METHOD TIME OF SUBRJECT TO CREDIT METHOD OF
OF CALCULATION PAYMENT AND/OR DETERMINING
REIMBURSEMENT CREDIT AND/OR
REIMBURSEMENT
R Citywide Traffic Per FMC and MFS Per FMC The Developer may obtain construction credits for
Signal Charge any traffic signal installations that are cccurring prior

to eccupancy of the particular building(s) and may
apply for traffic signal impact fee reimbursement, less
any unpaid fee obligation for which credits were
issued, upon acceptance of the completed
improvernents by the City.

The Developer may obtain construction credits for a
traffic signal installation 1f the Developer secures for
the construction of the traffic signal with a
performance bond and a payvment bond in amounts
approved by the City Engineer.

Should the installations be accomplished for less than
the TSMI Fee obligation or for less than the
construction credits that were allowed, the Project
shall owe the remaining amount to the City. Should
the installations be more expensive than the TSMI fee
obligation, the Developer shall be entitled to full
reimmbursements of any excess eligible amounts
exceeding the TSMI fee obligation, subject to
availability of funds and Council appropriations of the
funds for developer reimbursements,
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Nao. FEE AMOUNT OR METHOD TIME OF SUBJECT TO CREDIT METHOD OF
OF CALCULATION PAYMENT AND/OR DETERMINING
REIMBURSEMENT CREDIT AND/OR
REIMBURSEMENT
9 Parkland Dedication | Pursuant to FMC and MFS, | Per FMC Per FMC. taking into Per FMC. taking imto
In-Lieu Fee taking into consideration consideration that as set consideration that as set
(To be handled in that as set forth in item # 5 forth in item # § ahove, forth in item £ 5 above,
conjunction with above, Developer will Developer will receive a | Developer will receive a
itern #5 above) receive a dollar-for-dollar dollar-for-dollar credit for | dollar-for-dallar credit
credit for eligible costs, eligible costs, which for eligible costs, which
which eligible costs shall be eligible costs shall be ehigible costs shall be
determined by the Director determined by the determined by the
of Parks and Recreation and Dhirector of Parks and Director of Parks and
Community Services Recreation and Recreation and
Department. Community Services Community Services
Department, Department.
10 | “Transit Fee” - Any | Pursuant to FMC and MFS | Per FMC in Per FMC in effect at ime | Per FMC in effect at

impact fee adopted
by Council at any
time after execution
of the Agreement
that is intended to
provide transit
service in the project
area of the Town
Center. Developer
waives any vesting
rights as to the
Transit Fee
otherwise abtainad
under the Vesting
Tentative Parcel
Map as recognized

in effect at time payment of
fee is required.

effect at time
payment of fee is
required,

payment of fee is required.

time payment of fee is
required.
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Nao. FEE AMOUNT OR METHOD TIME OF SUBJECT TO CREDIT METHOD OF
OF CALCULATION PAYMENT AND/OR DETERMINING
REIMBURSEMENT CREDIT ANDVOR
REIMBURSEMENT
in the Agreement
and will pay the
Transit Fee subject
to fee credits for the
cost of constructhion
of the Transit
Station,
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Mitigation Fee Joint
Powers Agency, in
accordance with its
adopted resolutions
and the provisions of
its Fresno Regional
Transportation
Mitigation Fes
Administrative
Manual.

Mitigation Fee
Administrative Manual,

the provisions of
its adopted
resolutions and
its Frezno
Regional
Transportation
Mitigation Fee
Administrative
Manual,

Mitigation Fee
Admimstrative Manual,

No. FEE AMOUNT OR METHOD TIME OF SUBJECT TO CREDIT METHOD OF
OF CALCULATION PAYMENT AND/OR DETERMINING
REIMBURSEMENT CREDIT AND/OR
REIMBURSEMENT
11 | Regional As determined by the As determined As determined by the As determined by the
Transportation Fresno County Regional by the Fresno Fresno County Regional | Fresno County Regional
Mitigation Fee, as Transportation Mitigation County Regional | Transportation Mitigation | Transportation
applicable as Fee Joint Powers Agency, in | Transportation Fee Joint Powers Agency, | Mitigation Fee Joint
determined by the accordance with the Mitigation Fee in accordance with the Powers Agency, in
Fresno County provisions of its adopted Joint Powers provisions of its adopted | accordance with the
Regional resolutions and its Fresno Agency, in resolutions and its Fresno | provisions of its adopted
Transportation Regional Transportation accordance with | Regional Transportation resolutions and its

Fresno Regmonal
Transportation
Mitigation Fee
Administrative Manual

. {Continued on Next Page.)
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B. CITY DEDICATIONS; IMPROVEMENTS AND REQUIREMENTS

No. DEDICATION ANDVOR TMPROVEMENT CITY TIME OF SUBJECT TO SUBJECT TO
DEP'T COMPLETION REIMBURSMENT! PREVAILING
CREDIT WAGE
! The improvement of Clovis Avenue to a 6-lane DPW"! | Prior to issuance of | Only improvements [Yes.

roadway has been completed by the City of
Fresno. The Project shall dedicate the necessary
right-of-way and construct the following
improvements on Clovis Avenne:

a. Install a traffic signal at the intersection
of Clovis Avenue and Fancher Creck
Drive including actuation, emergency
vehicle preemption, countdown
pedestrian signal heads, R2D2
communication cabinet, ITS camera
poles and cameras per City of Fresno
Public Works Standards. The traffic
signal shall be operational prior to
occupancy of any buildings in the
Morth Power Center (Commercial),
Lifestyle Stores and Restaurants,
Multifamily or Residential over Retail,
and prior to any connection of Fancher
Creek Drive to Clovis Avenue for
vehicular traffic. The traffic signal
shall also accommodate the pedestrian
crossing for the trail connection across

any butlding
permits.

and work related to
the traffic signal
portion of the work
are eligible for any
reimbursement or
credits and are
available only from
the Citywide Traffic
Signal Charge fee
program. No other
credits and/or
reimbursements are
allowed.

® City of Fresno Department of Public Waorks
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No.

DEDICATION AND/OR IMPROVEMENT

CITY
DEP'T

TIME OF
COMPLETION

SUBJECT TO
REIMBURSMENT/
CREDIT

UBJECT TO
IPREVAILING
'WAGE

Clovis Avenue. The lane
configurations for this new signalized
intersection shall be as follaws:

* Northbound — one U-tumn lane,
three through lanes, and one right
turn lane

*  Southbound — dua| left twm lanes
(250" length), three through lanes

*  Westbound - one left turn lane, and
one right turn lane

Modify the existing traffic signal to
include actuation, emergency vehicle
preemption, countdown pedestrian
signal heads, R2D2 communication
cabinet, ITS camera poles and cameras
per City of Fresno Public Works
Standards at the intersection of Clovis
Avenue and Tulare Avenue to provide
the following geometrics:

= MNorthbound — dual left tumn lanes,
three through lanes and a dedicated
right turm lane
Southbound — dual left tum lanes,
three through lanes and a dedicated
right turn lane

= Eastbound — one left tum lane, one
shared left/through lane, and cne
through/right turn |ane
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No.

DEDICATION AND/OR IMPROVEMENT

DEM'T

TIME OF
COMPLETION

SUBJECT TO
REIMBURSMENT/
CREDIT

UBJECT TO
REVAILING
WAGE

Westbound — dual left tum lanes,
one through lane and a dedicated
right turn lane. The dedicated right
turn lane shall include a "pork
chop™ traffic island and be designed
as a free-right tumn entering a fourth
northbound lane on Clavis Ave.

The entire length of the Project
frontage on Clovis Avenue shall
include either a fourth lane for
acceleration and deceleration
purposes, or a series of dedicated
right turn packets and acceleration
lanes in accordance with street
improvement plans prepared on the
behalf of the Developer by a
licensed civil engineer and as
approved by the City of Fresno
Public Works Department.

The Clovis Avenue median island
shall be Jandscaped along the entire
length of the Project frontage using
drought tolerant plants and no lawns.
Any existing median islands along the
frontage that are not 8" high median
curbs in geod condition shall be
removed and replaced with 8" high
concrete median curbs, complete with
stamped colored concrete median




DEDICATION AND/OR IMPROVEMENT

CITY
DEP'T

TIME OF
COMPLETION

SUBJECT TO
REIMBURSMENT/
CREDIT

UBJECT TO
REVAILING
WAGE

island maintenance band, per City of
Fresno Public Works Standard PO,

d. The Developer shall construct a
southbound worm-type left turn pocket
south of Tulare Avenue that is aligned
with the most southerly drive approach
into the Town Center. This access
point and all others served by left tum
openings in the Clovis Avenue median
island shall be “street-type" approaches
with the minimum cross-fall either
complying with Public Works
Standards or with the Developer
providing upstream drainage inlets to
intercept the flow. Neither substandard
street-type approaches nor commercial
driveway approaches will be permitted
in cases where a left turm movement
into the access point is allowed.

Dedicate necessary right of way for all of the
above improvements,

(See Attachment 1 and 3.)

The Project shall dedicate the necessary right-of-
way and signalize the following intersections,
including actuation and emergency vehicle
preemption per City of Fresno Public Works
Standards:

DPW

Ptior to occupancy
of tatal building
area greater than
300,000 square
feet,

Fram the Citywide
Traffic Signal Charge
funds; however, in
order to qualify for
credits or
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Na.

DEDICATION AND/OR IMPROVEMENT

CITY
DEF'T

TIME OF
COMPLETION

SUBJECT TO
REIMBURSMENT/
CREDIT

UBJECT TO
REVAILING
'WAGE

a. Minnewawa Avenue and Belmont
Avenue

As an alternate 3 median 1sland divider
eliminating Northbound to Westbound and
Southbound to Eastbound left turn movements
may be constructed in lieu of the traffic signal if
approved by the City Public Works Director and
the County of Fresno,

b. Minnewawas Avenue and Tulare
Avenue

IAdditionally, traffic signalization of various
intersections located near, in and around the Town
ter shall be as set forth on the Traffic
ignalization Map set forth as Attachment 4 to this
xhibit F.

f Developer is unable to to acquire the necessary
asements and rights-of-way for these improvement
y negotiation, and has requested that City acquire
e necessary easements at Developer’s expense,
veloper shall comply with the DPW’s standard
ures for acquisition of such easements and
ights-of-way, including the depositing with the

ity of all fees and other monies required by DPW,
ior to DPW's imitiation of acquisition efforts by
y of negotiation or eminernt domain, if
egotiation is unsuccessful,

reimbursement, the
traffic signal poles
and equipment must
be placed art its
ultimate location.
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No. DEDICATION AND/OR IMPROVEMENT CITY TIME OF SUBJECT TO UBJECT TO
DEP'T COMPLETION REIMBURSMENT/ [PREVATLING
CREDIT 'AGE
3 [ntentionally Deleted
4 The Project shall underground all existing offsite | DPW Prior to issuance of | No. Yes,
overhead utilities with the limits of this Project in any building
accordance with Fresno Municipal Code permits.
Section 12-1011 and Resolution No, 78-522/88-
229. (See Note on Attachment 1.)
5 The Project shall install ADA-compliant curb DPW Prior to issuance of | No. Yes,
ramps at all comers in accordance with City of any building
Fresno Public Works Standards (in the form permits.
existing at time plans are submitted to City). (See
Note on Attachment 1.)
6 The Project shall install a 12" trail along Clovis DPW Prior to issuance of | Developer to receive [Yes.
Avenue and community trail shown on any huilding a dollar-for-dollar
Attachment 1 to Exhibit D identified as a permits, credit for eligible
community trail and commonly known as the costs, which eligible
Fancher Creek Trail conforming to the Caltrans costs shall be
Bikeway Design Standards for a Class | bike path, determined by the
in accordance with Chapter 1000 of the Caltrans Director of Parks and
Highway Design Manual, Tree placement and Recreation and
species shall be reviewed and approved by the Community Services
Public Works Department. Dedicate necessary Department.
right of way (See Attachment 1 and 3.)
7 The Developer agrees to have the Town Center DEW Annexation into Reimbursement of  [N'A
annexed into Community Facilities District No. 9 CFD and prior to costs related to

which the City is in the process of forming for
non-residential developments, or alternatively a
special CFD for the overall Fancher Creek Project
Area subject to City approval. The Developer
may include in the CFD the funding of certain
Aagreed upon On-Site and’or Off-Site Public

issuance of any
building pernmits
and sale of Subject
Property,

Non-CFD

ammexation mnto or
formation of the
applicable CFD shall
be handled in
accordance with the
terms of Sectons
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No. DEDICATION AND/OR IMPROVEMENT CITY TIME OF SUBJECT TO UBIECT TO
DEP'T | COMPLETION REIMBURSMENT/ [PREVAILING
CREDIT WAGE
Improvements (as set forth in Section 202.2.] of maintenance shall | 202.2.1 and 202.2.2
the Agreement). The CFD shall include the be perpetual and of the Apreement.
maintenance of the median island landscaping on ongoing afier
the portion of Clovis Avenue along the frontage of construction of
the Fancher Creek Project on a 30-day cycle relevant
including median island plant replacement costs. improvement.
The Developer agrees to maintain on its own (not
included in the CFD) all landscaping within the
site as a requirement of the Agreement, including
any landscaping within the Clovis Avenue trail
and the Clavis Avenue street trees. The only
landscaping to be included in the CFD shall be the
Clovis Avenue median {sland landscaping. (See
Antachment 2.)
B The Project shall construct an 80' bus bay curb and | DPW Prior to issuance of | No. Yes.
gutter at any location where Fresno Area Express any building
determines will be a future bus stop, as well as on permits,
Clovis Avenue just north of Tulare Avenue and
Just north of Fancher Creek Drive, in accordance
with City of Fresno standard placement of far side
bus bays/bus stops, in accordance with City of
Fresno Public Works Standard P-73 (in the form
existing at time of submittal of plans), complete
with a 10" monolithic sidewalk. Bus bays shall be
in 4" lane and shall not require any additional
widening,
9 The Project shall construct an underground street | DPW Prior to issuance of | No. Yes.
lighting system to Public Works Standard E-1 any building
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Nao. DEDICATION AND/OR IMPROVEMENT CITY TIME OF SUBJECT TO UBJIECT TO
DEP'T | COMPLETION REIMBURSMENT/ [PREVAILING
CREDIT WAGE
within the limits of this development along Clovis permits.
Avenue. Spacing and design shall conform to
Public Works Standards. Anv pedestrian-level
hghting proposed by the Developer shall be in
addition to the City-standard lighting and shall be
fully included in the CFD. The standards to apply
shall be those existing at time of submirttal of
plans,
(See Note Attachment 1.)
10 | The first order of work shall include a minimum | DFW Upon completion No. INFA
of two points of vehicular access to the major of first public
streets for any phase of this develapment, works of
Improvement.




No.,

DEDICATTON AND/OR IMPROVEMENT

cITY
DEP'T

TIME OF
COMPLETION

SUBJECT TO
REIMBURSMENT/
CREDIT

UBIECT TO
PREVAILING
WAGE

1

The project is expected to surcharge the existing
15-inch sanitary sewer facilities located in Clovis
Avenue to Butler Avenue and the 18-inch sanitary
sewer located in Butler Avenue starting at
Minnewawz when daily average wastewater
discharge from the project exceeds 225,000
gallons per day (gpd). Daily average wastewater
discharges from the project are estimated by the
City of Fresno to be approximately 400,000 gpd
therefore conditions are as follows:

(1} Asaresult of sewer flows from the
development and the impact on capacity of
existing city sewer mains the project shall
install and maintain an on-site effluent
meter(s) upstream from the project's
discharge into the public sewer system in
compliance with FMC Sections 6-315 and
6-322. The meter type shall be approved by
DPU prior to installation and the
improvement plans shall include the
location and configuration of the meter
allowing for access by City of Fresno staff
for reading. The property owner will be
required to maintain the meter and shall do
so within two weeks of notification by the
City that the meter is not functioning
correctly.

DPU™

(1} Priorto
1ssuance of any
building permits.

es,

" Clty of Fresna Department of Public Utilities
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No. DEDICATION AND/OR IMPROVEMENT CITY TIME OF SUBJECT TO UBJECT TO
DEP'T | COMPLETION REIMBURSMENT/ [PREVAILING
CREDIT WAGE
(2) When average daily flows from the project
exceeds available capacity of 225,000 ) ) .
by 30% (292,500 m_uwﬂw a peak day :%H_ (2} Priorto Project | (5) N,
of 400,000 gpd the City will terminate all nﬁa%%w”w%: !
new occupancy approvals, stop processing m_um_q_u.wﬂ n H.Mw e
and issuing building permits for the project Ep ﬂ y
until capacity enhancements to the public flow of 400,000 gpd
sewer system, approved by the DPU, have
been completed to accommodate any
additional discharge required to serve the
project
(3) Covenantshall | (3)  No.

{3) The project shall covenant that: if or when
average daily flows from the project exceed
available capacity of 225,000 gpd by 30%
(292,500 gpd) or a peak day flow of
400,000 gpd, the developer/owner upon
written notice from the City of Fresno, shall
within 180 days of such notice, submit
plans and specifications to the DPU
necessary (o construct sewer system
improvements to Increase capacity as
directed by the DPU. The developer shall
construct sanitary sewer improvements
according to the approved plans and
specifications. It is expected that portions of
the sanitary sewer system in Kings Canvon
Road, Clovis and Butler Avenues will
require capacity improvements as a result of
this development,

be filed prior to
issuance of any
building
permits,
Improvement to
Kings Canyon,
Clovis and
Butler Avenue
will be
completed
within 18
months of
approved plans.
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No. DEDICATION AND/OR IMPROVEMENT CITY TIME OF SUBIECT TO UBJECTTO
DEP'T | COMPLETION REIMBURSMENT/ [PREVAILING
CREDIT WAGE
12 | Connection to the City's sewer system will be DPU Prior to issuance of | No; subjectonly to [Yes,

allowed at either the Tulare and Argyle Avenue
alignments east of the development or in Clovis
Avenue and Kings Canyon Road alignments west
of the development. (See Attachment 1.)

OPTION 1: If the Developer elects to
connect at E. Tulare at S. Argyle they shall
do the following:

irst Order o ration; A 12-inch
sanitary sewer shall be constructed in Fast
Tulare intercepting sewer flows from
manhole 2666-13 (or reconnect the
existing 8-inch and [0-inch sewer main
east of Fancher Creek in Tulare Avenue to
the required 12-mch main). When
crossing Fancher Creek the new 12-inch
sanitary sewer shall be constructed within
the existing or future Tulare Avenue right-
of-way alignment if possible. If necessary
the new 12-inch sanitary sewer shall be
constructed adjacent and parallel to the
bridge structure (as close as possible) and
the existing or future Tulare Avenue right-
of-way alignment; however, when the
sewer main exits the nght-of-way a 40 foot
public utilities easement shall be centered
on the sanitary sewer main and dedicated
to the City prior to approval of the off-site
improvement plans. Once the new 12-inch

any grading
permits,

the reimbursement
agresment as
expressly descnibed
m the first column
for item 12, OPTION
1.




Nao.

DEDICATION AND/OR IMPROVEMENT

CITY
DEP'T

TIME OF
COMPLETION

SUBJECT TO
REIMBURSMENT/
CREDIT

UBJECT TO
REVAILING
WAGE

sanitary sewer main has crossed Fancher
Creek, it shall be designed and constructed
to return to the existing Tulare Avenue
right-of-way as soon as possible and
proceed to Argyle Avenue.

At Argyle Avenue, turn south and proceed
to manhole 2666-05. At manhole 2666-05
the existing 8-inch sanitary sewer shall be
removed and replaced with a 12-inch
sanitary sewer to manhole 2666-03. All
connecting sewer laterals shall he
reconnected to the new | 2-inch sanitary
sewer.

By reimbursement agreement, Department
of Public Utilities will share 50% of actual
costs incurred for design, permitting and
construction of the 12-inch sanitary sewer
main by the developer; cost sharing will
start at the interception of the existing 10"
and 8" sanitary sewer mains in Tulare
Avenue or at manhole 2666-13, whichever
connection point comes first. The 50%
cost sharing will continue to manhole
2666-03. A cost reimbursement agreement
shall be prepared and approved by Council
prior to initiation of design. The cost
reimbursement agreement will detail issues
such as, but not limited to warranty,
submittal of engineer’s estimates, progress
payments, retention, notice of acceptance,

il




No. DEDICATION AND/OR IMPROVEMENT aaTy TIME OF SUBJECT TO UBJECT TO
DEP'T | COMPLETION REIMBURSMENT/ [PREVAILING!
CREDIT WAGE

etc. Prior to design, the City will provide a
sewer video locating as many sewer
laterals as possible. Included in this
project and apart of the cost reimbursement
agreement (50% cost rermbursement),
shall be the installation of a flow meter in
compliance with FMC Sections 6-315 and
. 6-322. The meter type shall be ADS

compatible, approved by the DPU prior to
installation and the improvement plans
shall locate the installation of the meter in
manhole 2666-01. The City will maintain
this meter.

Second Order of Operation: The project

shall covenant that: When the flow meter
in manhole 2666-01 records a Peak Day
Flow producing a Relative Depth of .74
(74% full) which is equivalent to 90%
capacity, the up stream sanitary sewer
main shall be removed and replaced
starting from manhole 2666-01 to manhole
2666-02. The new sanitary sewer main
shall be of a size and type that increases
. capacity keeping the Peak Day Flow below
a Relative Depth of .74 (74% full) which is
equivalent to 90% capacity. Included with
this project will be the removal and re-
installation or the imstallation of a new
flow meter in manhole 2666-02, in
compliance with FMC Sections 6-315 and




No.

DEDICATION AND/OR IMPROVEMENT

CITY
DEP'T

TIME OF
COMPLETION

SUBJECT TO
REIMBURSMENT/
CREDIT

SUBJECT TO
IPREVAILING
WAGE

6-322. The Developer 1s responsible for
all costs for the Second Order of Operation
and the Developer will have one year after
notification by the City to construct
sanitary sewer improvements. If sewer
improvements are not constructed within
one year all occupancy permits will he
denied.

ird Order uf Operation: The project
shall covenant that: When the flow meter
in manhole 2666-02 records a Peak Day
Flow producing a Relative Depth of .74
(74% full) which is equivalent to 90%
capacity, the up stream sanitary sewer
main shall be replaced starting from
manhole 2666-02 to manhole 2666-03.
The new sanitary sewer main shall be of a
size and type that increases capacity
keeping the Peak Day Flow below a
Relative Depth of .74 {74% full} which is
equivalent to 90% capacity. The Developer
is responsible for all costs for the Third
Order of Operation and the Developer will
have one year after notification by the City
Lo construct sanitary sewer improvements.
If sewer improvements are not constructed
within one year all occupancy permits will
be denied.

(1) Developer shall pay the Lateral




No.

DEDICATION AND/OR IMPROVEMENT

DEP'T

TIME OF
COMPLETION

SUBJECT TO
REIMBURSMENT/
CREDIT

UBJECT TO
REVAILING
WAGE

Sewer Charge as designated in the
City's Master Fee Resolution for
frontage along South Clovis
Avenue if the Tulare and Argyle
Avenue alignments are chosen for
sanitary sewer discharge and
sanitary sewer main improvements,
These fees are to be paid at time of
approval of any Entitlement (Parcel
Map, Site Plan, DOP, etc.) or priar
o approval of off-site sewer
improvement plans.

OPTION 2: If the Developer elects to
connect at 8. Clovis at E. Kings Canyon the
Developer shall do the following:

An existing 12-inch sewer 15 located along
the north side of Kings Canyon Road at
Clovis Avenue. Connection to this pipeline
requires extension of a 12-inch sewer line
in Clovis Avenue (east side of street) o
Kings Canyon Road to serve the proposed

project.

(1)

A 12-inch sanitary sewer shall be
constructed along the east side of
Clovis Avenue northerly from the
existing 12-inch sewer in East
Kings Canyon Road to Tulare




No.

DEDICATION AND/OR IMPROVEMENT

cITY
DEP'T

TIME OF
COMPLETION

SUBRJECT TO
REIMBURSMENT/
CREDIT

UBJECT TO
REVAILING
WAGE

Avenue,

(2} From Tulare Avenue continue
northerly in Clovis Avenue with
the construction of an 8-inch
sanitary sewer to Fancher Creek
Dnve North

(See Attachment 1.)

~ >




No. DEDICATION ANDVOR IMPROVEMENT CITY TIME OF SUBJECT TO UBJECT TO
DEF'T | COMPLETION REIMBURSMENT/ [PREVAILING
CREDIT WAGE
13 DFU

{1} Sanitary sewer facilities installed on-site or (1) After (1} Na 1 No.
within private streets shall be private. It is the construction of
responsibility of the project and its owners to facilities;
repair and maintain all sewer facilities ongoing
deemed private, obligation,

(2) Engineered sanitary sewer facility (2} Prdorto (2} N/A (2) No.
improvement plans prepared by a registered 1ssuance of
civil engineer shall be submitted to the Ciry huilding
of Fresno Department of Pubic Utilities for permits.
review and approval of proposed public
sewer facilities. Those plans must adhere to
the requirements in this Exhibit and be
approved by the Director or his designee prior
to issuance of building permits. It is the
praject’s responsibility to coordinate and
eliminate elevation and alignment conflicts
with other utilities. Separation requirements
per the California Department of Health are
strictly enforced.

{3) For construction of off-site sewer (3) At submittal of | (3) N/AL 1) NiA
improvements, the project shall, pursuant to off-site
the terms of Section 201.3 of the Agreement, construction
comply with City of Fresno ordinances and plans.
conditions in effect at the time of construction
and shall pay processing fees in effect at the
time plans are submitted to the City.




Na. DEDICATION AND/OR IMPROVEMENT CITY TIME OF SUBJECT TO UBJECT TO
DEP'T | COMPLETION REIMBURSMENT/ [PREVAILING
CREDIT 'AGE
See Attachment 1,
(4) Residential units shall be provided with (4) Priorto (4} No. 4] N/A
separate water services and meters from non- Certificate of
residential uses within the same building. All DCCupancy.
water services shall be metered and approved
backflow devices installed when required.
(5) All landscaping and outdoors water uses (5} Prorto (5) No. (5) N/A
shall be supplied through water services and Certificate of
meters installed for irrigation purposes only Occupancy.
and shall be separated from services used to
supply domestic uses within a building,
(6)  Inaddition to and without limiting any (6) N/A (6) NfA 6] N/A
other requirement in this Exhibit, the public sewer
system improvements including off-site shall be
constructed in its entirety (without phasing) and
are to be completely constructed and fully
operational prior to occupancy of the first
building.
14 All solid waste enclosures and facilities shall be DPU Prior to Certificate | No. No.

constructed to Public Works Standards P-33 and
P-34 and shall be included on improvements plans
to be approved prior to issuance of building

permits.

Eight enclosures for the Multi-family Residential
Four 3-cell enclosures for the restaurants

of Occupancy for
each building

6h
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DEDICATION AND/OR IMPROVEMENT

DEP'T

TIME OF
COMPLETION

SUBJECT TO

REIMBURSMENT/ [PREVAILING

CREDIT

UBJECT TO

'WAGE

One 2-cell enclosure for Bldg A

One 2-cell enclosure for Bldg B

One 2-cell enclosure for the Movie Theater
Three 2-cell enclosures for the South Power
Center

Three 2-cell enclosures for the North Power
Center

Two 2-cell enclosures for the Lifestyle Stores

If compactors are to be used, these figures will
change. Compactors required 60' clearance in
front and 3' clearance on either side for loading
and unloading.




B OTHER AGENCY FEES, DEDICATIONS AND/OR IMPROVEMENTS

Developer shall comply with the atiached letters and/or noticed conditions provided by the
agencies listed below unless the particular agency provides notice to the City that the agency has
provided a new official letter of conditions/requirements that is intended 1o replace the letter
attached to this Agreement. During each phase of development, Developer shall provide written
venfication by all of the following agencies that they are in compliance with those agencies’
conditions/requirements prior to the issuance of any and all building permits from the City for
such phase of development.

1. Bakman Water Company (aka Bakman Water District) (No Attachment). Before
any building permits will be jssued Developer will provide an agreement from
Bakman Water Company  evidencing their agreement {o provide water (o the
Development. The City will nat  provide water to the Development.

1 Fresno County - Schedule of Fees, as applicable as determined by County in
accordance with applicable laws and regulations {Exhibit F, Attachment 5)

3 Fresna Metropolitan Flood Control District {Exhibit F. Attachment 5)

4. Fresno Irrigation District is required to sign any parcel or tentative maps in the
Subject Property that include an FII} easement (No Attachment).

5 San Joaquin Air Pollution Control District (STAPCD), letter dated July 16, 2009, as
applicable as determined in accordance with applicable law and regulations.

8
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.IEIT T ATTACHMENT 6 ) File No. 210412
FRESNO METROPOLITAN FLOOD CONTROL DISTRICT
NOTICE OF REQUIREMENTS
PUBLIC AGENCY DEVELOFPE
Mike Sanchez, Supervising Planner ED KASHIAN
Planning & Development Department LANCE-KASHIN & CO.
City of Fresno 8365 N. FRESNO ST., SUITE 150
2600 Fresno Streel FRESNO, CA 93720
Fresoo, CA 93721
PROJECT NG. 2008-001 PRELIMINARY FEE(S) (Sec belaw)
DRAINAGE AREA " Y " " BD " DRAINAGE AREA il &3 §19,242.00
DATE DRAINAGE AREA " BO " §620,118.00
APN 313-021-01, 31310122 & 24 TOTAL FEE $639,360.00
ADDRESS  E/S CLOVIS N& S OF TULARE AVE

The proposed development will generate storm runofT which produces potentially significant environmental
impacts and which must be properly discharged and mitigated pursuant to the California Environmental
Quality Act and the National Environmental Policy Act. The District in cooperation with the City and
County has developed and adopted the Storm Drainage and Flood Control Master Plan. Compliance with
and implementation of this Master Plan by this development project will satisfy the drainage related
CEQA/NEPA impact of the project mitigation requirements.

The proposed development shall pay drainage fees pursuant to the District's Drainage Fee Ordinance prior to
issuance of building permits for a particular phase or portion of the project at the rates in effect at the time of

such issuance. As the developer’s project has historically been located within Zone 2 (Drainage Area "Y"™) of
the drainage fee rate structure, the District will apply the Zone 2 rate strocture to this project with the majority
of the project area at the commercial rate and approximately 5.3 acres at the multi-family (R-4) rate. Purther,

as the developer will be required fo construot facilities with Drainage Area *BO" (Zone | mie schedule), the
District will allow the developer.to apply drainag efee credits from cligible facilities in Drainage Area "BO"

to the Zone 2 (Drainage Arca *Y™) dmuinage fee obligation. The fee indicated above is valid through February
28, 2009 based on the site plan submitted to the District on October 3, 2008. Assuming this project is phased,

cach phase will be subject to the rate schedule in effect at the time of development of that phase.

Much of the project will raodvednimgnmhuhylhndwdwumhmmhmdnhln fucilities within
Drainage Area "BO". To the extont that such facilities are eligible for drainage fee credit, the District] will
allow the developer o apply the construction credits within Drainage Area "BO” and apply them to meet the
drainage fee obligation of Zone 2 (Drainage Area "Y™). The District will make internal accounting
adjustments to retain appropriate PPDA account balances

Considerations which may affect the fee obligation(s) or the timing or form of fee payment:

8)  Fees related to undeveloped or phased portions of the project may be defermable.

1
b)  Master Plan storm drainage facilities may be constructed, or required to be constructed in lieu of

paying fees.

S E. OLIVE - FRESNO, CA 93717 - (559) 456-3251 - FAX (559) 4563184
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FRESNO m‘ﬂl“DUTAN FLOOD CONTROL DISTM’
NOTICE OF REQUIREMENTS
Pape 2 of 4

¢}  The actual cost incurred in constructing Master Plan drainage system facilities is credited against
the drainage fee obligation.

d) Whmﬂwacmﬂmmimmudincmmﬁnghhmﬁmﬁcﬂiﬁunmdsuwm&e
obligation, reimbursement will be made for the excess costs from future fees collected by the
District from other development.

¢)  Any request for a drainage fee refund requires the entitlement cancellation and a wrilten request
addressed to the General Manager of the District within 60 days from payment of the fee. A non
refundable $300 Administration fee or 5% of the refund whichever is less will be retained without
fee credit.

Approval of this development shall be conditioned upon compliance with these District Requirements,

l. a Drainage from the site shall be directed 1o

X b Grading and drainage paticrns shall be as identified on Exhibit No. 1 7 2
c. Th:gndiugmddniuagepaﬁenHﬂMmﬂn:lteplmmfmdewudqﬁedStm
Drainage and Flood Control Master Plan.

2, mmmeﬂlmmwmdﬂumSmmmdﬁmwmwlm
facilities located within the development or necessitated by any off-site improvements required by the

Bpproving agency:
X __Developer shall construct facilities as shown on Exhibit No, | as "Master Plan Facilities to be
constructed by Developer”.
None required.

3. 'Ih:fu!lwingﬁnu.lhnptmmﬂplm:hnlib::uhmiﬂedtolh:Dhﬁiclfwmhwpﬁwtofhﬂ
development approval:
X  Grading Plan X  Storm Drain Plan X  Final Map
X  Street Plan X  Waler & Sewer Plan Other

4, Availability of drainage facilities:

a Pummﬁmpmimhlvﬂhhlemﬁdodﬁud:wlopwmvﬁ&mﬂw
satlsfaction of the City of Fresno that runoff can be safely conveyed to the Master Plan
inlet(s).

b. The construction of facilities required by Paragraph No. 2 hereof will provide permanent
drainage service.

.3 Permanent drainage service will not be available. The District recommends temporary
facilities until permanent service is available.
Temporary service is available through

X d See Bxhibit No, 2.

TRFCD A 00 SACYE. OLIVE - FRESNO, CA 53727 - (559) 456-3291 - FAX (559) 456-3194 Two sided documant



5.

FRESNO MEQDPDLIT&N FLOOD CONTROL DISTRICT
NOTICE OF REQUIREMENTS
Page J of 4

The proposed development:
X Appears to be located within a 100 year flood prone arca as designated on the latest Flood
Insurance Rate Maps available to the District, necessilating appropriate floodplain management
action, (Sec attached Floodplain Policy.)

Appears to be located within a 500 year flood prone area as designated on the latest Flood
Insurance Rete Maps available to the Distriot.

Does not appear to be located within & flood prone arca.

The subject site contains a portion of a canal or pipeline that is used to manage recharpe, storm

water, and/or flood flows. The existing capacity must be preserved as part of site development.
Additionally, site development may not interfere with the ability to operate and maintain the canal
ar pipeline.

addiNd

The Federal Clean Water Act and the State General Permits for Storm Water Discharpes Associated with
Construction and Industrial Activities (State General Permits) require developers of construction projects
disturbing one or more acres, and discharges associated with industrial activity not otherwise exempt from
National Pollutant Discharge Elimingtion System (NPDES) permitting, 1o implement controls to reduce
pollutants, prohibit the discharge of waters other than storm water to the municipal storm drain system, and
meet water quality standards. These requirements apply both to pollutants generated during construction, and
to those which may be generated by operations at the development afler construction.

a

State General Permit for Storm Water Discharges Associaled with Construction Activities, approved
August 1999, (modified December 2002.) A State General Construction Permit is required for all
clearing, gmﬁng,uddiﬂnhmmﬁuﬂwwmdlhﬂrﬂuhhdldimmnfulmnmm{u
less than one acre if part of a larger common plan of development or sale). Pesmitices are required
to: submit & Notice of Intent 10 be covered and must pay a permit fee to the State Water Resources
Control Board (State Board), develop and implement a storm water pollution prevention plan,
eliminale non-storm water discharges, conduct routine site inspections, train employees in permit
compliance, and complete an snnual certification of compliance.

b. State General Permit for Storm Water Discharges Associated with Industrial Activities, April, 1997
(available at the District Office.) A State General Industrial Permit is required for specific types of
industries described in the NPDES regulations or by Standard Industrial Classification (SIC) code.
Ihfnﬂnwhgnlmiunfh&mﬁummwmquhdmmmin&nﬁdmiu
manufacturing; trucking; recycling; and wastc and hazardous waste management. Specific
exemplions exist for manufacturing activities which occur entirely indoors. Permittees are required
to: submit a Notice of Intent to be covered and must pay & permit fee to the State Water Resources
Control Board, develop and implement a storm water pollution prevention plan, eliminate non-
storm waler discharges, conduct routine site inspections, train employees in permit compliance,
nm;:l:ltc_:rmwmarmmll'mduﬂiipruuuumhndium.mdmuﬂhrmhnﬂumpmmﬂw
State Board.

N\
marca Sean 5469 £. OLIVE - FRESNO, CA 93727 - (559) 456-3192 - FAX (S59) 456-3194 Tw sided document @Xj
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FRESNO MEQJPGLIT&N FLOOD CONTROL BISTRI(,
NOTICE OF REQUIREMENTS
Page 4 of 4

e The proposed development is encouraged to select and implement storm water quality controls
recommended in the Fresno-Clovis Storm Waler Quality Management Construction and Post-
Construction Guidelines (available at the District Office) to meet the requirements of the Stale
General Permits, eliminate the potential for non-storm water to enter the municipal storm drain
system, and where possible minimize contact with materials which may contaminate storm water
runoff,

B. A requirement of the District may be appealed by filing a written notice of appeal with the Secretary of the
District within ten days of the date of this Notice of Requirements.

9, The District reserves the right to modify, reduce or add to these requirements, or revise fees, as necessary to
accommodate changes made in the proposed development by the developer or requirements made by other

agencies.
10. See Exhibit No. 2 for additional mt;mmnts, recommendations and requircments.
% E. % Pro :
District Engineer
C:  GIANNETTA ENGINEERING
1119 "8" STREET

FRESNO, CA 93721

PP 1904 900 5469 E. OLIVE - FRESNO, CA 93727 - (559) 456-3292 - FAX (S59) 456-3194 Two slded document
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OTHER REQUIREMENTS
EXHIBIT NO. 2
(sheet 1 of 3)

The cost of construction of Master plan facilities, excluding dedication of storm drain
easements, is eligible for credit against the drainage fee of the drainage area served by the
facilities. A Development Agreement shall be executed with the District to effect such
credit. Reimbursement provisions, in accordance with the Drainage Fee Ordinance, will
be included 1o the extent that the developer's Master Plan costs exceed the fee of said
arca. The fees indicated on the cover sheet are the District’s adopted Zone 2 fee rates.
All requirements are applicable to the entire project at this time unless the Developer
provides a detailed phasing diagram. If such a diagram is presented to the District, then a
phased fee schedule can be implemented. Each proposed phase would be subject to the
District's most current Zone 2 fee schedule at the time of each phases building
entitlements.

The pipeline sizes, as shown on Exhibit No.1, is based on the latest Master Plan. These
pipe sizes were delermined by the District through the latest project proposal provided to
the staff by the Developer. The District’s Board of Directors approved the Drainage Area
boundary shift at Clovis Avenue and the Master Plan pipeline sizes as shown on Exhibit
No. 1 at the July 9, 2008 Board Meeting. The calculations used to determine the pipe
sizes were that of the District’s standard level of service for commercial development
runoff. If the land use proposal changes, then the developer must notify the District
immediately and provide the District with a new site plan that indicates such land use
change.

An on-site storm drainage collection system will undoubtedly be used with this
devclopment. There is also a private lake proposal within the lalest site plan. The
developer's engineer must provide a detailed grading and drainage plan of the site to
show how the on-site collection systems hydrology timing will interface with the
District’s system. If the private lake is to provide some storm runoff attenuation then
calculations of the storage freeboard must be submitted showing the peak storage and the
method of lake dewatering. The proposed Master Plan pipeline system will tie to Basin
“BO", It has been determined that the new high water elevation within Basin “BO™ will
be 324.10 U.S.G.S. The projects on-site inlets will not be allowed to be constructed
below the 324.10 elevation.

There are two “Exempl arcas™ as shown on Exhibit No. |. These areas are located north
and south of the FCTC project. The Exempt arcas drainage is cumrently being served
through three direct pipeline discharges to Fancher Creek. With the deteriorating
condition of the pipelines and the ¢ver growing regulatory environment for storm water
quality, the District proposes to conduct a Public Hearing to consider including these



exempt areas into the Drainage Area “BO” system along with the FCTC project. Two of

three Master Plan pipeline extensions for the exempt areas will have to be constructed

OTHER REQUIREMENTS
EXHIBIT NO. 2
{sheet 2 of 3)

through the FCTC project area as shown on Exhibit No. 1. Typical fifieen foot (157) wide
storm drain easements must be granted to the District by the Developer for said exempt
areas Master Plan pipeline alignments. It is recommended that the developers engineer
contact the District so that the most effective alignments for these pipelines can be
determined, and the timing of the installation coordinated with the FCTC project. The
Developer will be required to construct the Master Plan facilities to serve the exemplt
areas as shown on Exhibit No. 1. The Districl will reimburse the Developer the cost of
the facilities in accordance with the Drainage Fee Ordinance.

To accommodate the necessary capacity to handle the project's drainage, Basin “BQ”
must be excavated so that the floor is lowered to an ultimate thirty fect in depth. The
developer will be required to complete the basin excavation and grading and remove
approximately 60,000 cubic yards. The District will issue the Developer a no fee permit
for the removal of the material. Following excavation, any disturbed areas of current
grass/growth established must be re-hydroseeded at the appropriate season. The
Developer must coordinate the dirt hauling across Fancher Creek with the Fresno
Irrigation District. The Developer must construct a temporary bridge or conduit that
allows Fancher Creek to flow. Normally FID shuts the water flow down within Fancher
Creek in September, October or November of each year. This would only allow a limited
time to install such a temporary bridge or conduit in Fancher Creek. This will require
careful planning between FID, FMFCD and the Developer. The Developer will be
responsible for any permits to work within Fancher Creek and the related haul route. The
Developer will also be responsible to monitor and dewater the basin during the period of
excavation and outfall construction.

There is the potential to supply surface water from Basin “BO” to the FCTC private lake
and/or outdoor landscaping supply, provided the facilities necessary for such feature are
constructed at the developers expense and to the extent City or Bakman Water District
entitiement water is approved for this purpose. The Developer must conform to the
attached FMFCD lakes policy. The Developer must prepare and gain the District's
written approval of a “Lakes Operational Plan" so it is clear as to the method of water
inflow and dewatering of the lake. The Developer will not be allowed to directly dewater
the private lake into Fancher Creek.

There are two proposed inlets to be constructed on the east side of Clovis Avenue at the
Tulare Avenue alignment shown on Exhibit No. 1. The City of Fresno has extended an
18" diameter storm drain from the east side of Clovis Avenue to the southwest corner of

o



Clovis and Tulare Avenue. There is an outlet at the southwest comer of Clovis and
Tulare Avenues that will provide the east side of Clovis Avenue with temporary service.

OTHER REQUIREMENTS
EXHIBIT NO. 2
(sheet 3 of 3)

The permanent Master Plan pipeline within Tulare Avenue between Minnewawa and
Clovis Avenues is currently being designed. Construction of this pipeline will be
provided by the District and may begin in May of 2009. Once the pipeline is complete,
the temporary siphon can be abandoned by the City and permanent service will be
available.

Most of the FCTC project site lies within Flood Zone “AQ™ as indicated on the latest
available FEMA Map. The Developer must comply with FEMA for development with a
flood plain, (sec attached flood plain policy). However, the District understands that the
Developer has submitted a CLOMAR to FEMA for removal of the subject FCTC project
from the Zone “AQ”. The District understands that FEMA has approved the map
changes, subject to the condition of certain grading improvements at Fancher Creek
Detention Basin. The Developer shall make improvements within the Districts Fancher
Creek Basin under a permit from the District to comply with the FEMA CLOMAR or
develop in accordance with the City's Floodplain Management Ordinance. It appears
favorable for the Developer to comply with the CLOMAR instead of mitigating the
impacts of the development through FEMA’s Zone A floodplain policy.




OD PLAIN POLICY

Primary Flood Plains

Because of the relatively high velocities and volumes of flood flow associated with primary flood
plains, and because the primary flood plain is responsible for passing the greatest percentage of the
flood event, development located in such flood plains is subject to substantial risk, both to itself and
to others as a result of the potential for blockage and diversion of flood watess. In view of these
factors, the following policy statement is proposed:

Policy 1) All propased development activity shall be the subject of a detailed
hydrological flood hazard investigation to determine the relationship of the
proposed development to the secondary flood plain and the primary flood
plain; and, further, to identify the estimated high water elevation of the 100-
year flood event.

2) All development and/or permanent improvement activity which, if located
within the primary floodway, may unduly impede, retard, or change the
direction of flow of water either, by itself, or by the catching or collecting of
other debris or is placed where the flow of water would carry such
obstruction downstream 1o the damage or detriment of either life or property,
should not be permitted.

ains

Because development within secondary flood plains is subject to inundation, but without the threat of
increased velocities of flood waters, and because the excessive development of the secondary flood
plain can result in increased water surface elevations through displacement of flood waters, the

following policy statement is suggested:

Policy 1) Development in secondary flood plains is generally acceptable when a
detailed hydrological flood hazard investigation report had been prepared
indicating that the arca proposed for development is located within a
secondary as opposed o a primary flood plain.

2) The development must be properly flood proofed below the estimated high
water clevation of the 100-year flood event.

3) The development is accomplished in such a way as to prohibit the

displacement of any and all flood waters from that portion of the flood plain
to be developed.

engrengriomifoodplain palicy-form
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Date Adopted: ‘nuaw 26, 1987

poLicy MANDAL

F ==

Date Last Amended:

| Classification: PROGRAMS
Subject: Private Lakes Approved By:
. The preservation, conservation and recharge of the surface

water entitlements of the Fresno-Clovis metropolitan area for
recharge of the local groundwater aquifer is a long-term
objective of the Fresno Metropolitan Flood Control District.
The following represents suggestions to all involved entities
to assist in securing this objective.

A. A private lake developer should demonstrate that the
proposed lake(s): (1) will not have a substantial
negative impact on water use when compared to the
alternative of other open-space uses such as landscaping;
{2) will not increase net water use or increase the risk
of negative groundwater quality impacts; and (3) will not
divert water from a more efficient or productive recharge
facility resulting in increased evaporation losses and
recharge efficiency losses.

B. The surface water entitlement used for private lake water
level maintenance, or recharge within the private lake,
should be the subject of an entitlement contract with the
entitlement agency. Such contract should provide that
the private lake shall be subordinate in water delivery
pricrity to public recharge facilities also relying on
surface water deliveries, and, that said agency will
satisfy all delivery requirements to public facilities
before delivery is made to private facilities.

Cs A private lake developer who includes recharge in the
lake's purpose should agree to forfeit receipt of surface
waters when it 1is: determined +that the maintenance
required to sustain such recharge is no longer performed
or has become ineffective in maintaining the lake's
recharge capacity.

2. The construction, filling, operation and maintenance of
private lakes for aesthetic, recharge or storm water purposes
creates direct impacts on the District through increased risk
of flooding and system impact. The following are District

boasd \policies\perm\privaze lakes 1



Date Adopted: . January 26, 1987

poLicy MARUAL
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Classification: PROGRAMS

Date Last Amended:

Subject: Private Lakes Approved By:

policies concerning the design, construction, operation and
maintenance of such facilities:

A. The private lake design, construction and operation must
avoid the creation or maintenance of conditions conducive
to mosquito breeding. Such design, construction and
operations plan must be reviewed and approved by the
appropriate mosquito abatement authority.

besandypolicies \perm \private lakes 2
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POLICY MANUAL

Date Adopted: .r'iuie.r»,.ur 26, 1987

Date Last Amended:

Classification: PROGRAMS
Subject: Private Lakes Approved By:
B. The private lake plan must provide for appropriate and

F,

regular maintenance. If groundwater recharge is a design
purpose of the lake, the maintenance program must
maintain the lake's recharge capacity.

The design of the private lake(s) must include sufficient
free-board area and volume to safely control overfilling
due to error, accident or rainfall. The following
minimums apply:

{1} Such area and volume shall be sufficient to accept
a thirty-six hour error in maximum FID delivery.

(2) Such area and volume shall be sufficient to accept
one-half foot of rainfall on the area of the lake
and any additional drainage area contributing
runoff to the lake, this wvolume requirement in
addition te 2.c(l).

The private lake design and operations plan shall include
a plan of relief and dewatering. If the lake is directly
connected to, or overflows to, FMFCD facilities then both
of the following are required:

{1} an automatic wvalve to shut off deliveries into the
lake when the design water surface elevation is
reached;

(2) the granting of authority to FMFCD to enter the
premises and manually shut off lake deliveries.

The private lake developer shall prepare a formal
maintenance program which specifically identifies, among
other details, the timing and method of lake draining for
maintenance purposes. If drained to FMFCD facilities, a
prior written agreement with FMFCD is required.

When the private lake is to include storm runoff

brard \policles\perm\private lakes 3




 poLicy MARUAL

Date Adopted: .anuaqr 26, 1987

Classification: PROGRAMS

— - =

Date Last Amended:

| Subject: Private Lakes Approved By:

management in its design, construction and operation, the
following conditions must be met:

(1)

(2)

(3)

The lake must have a method of direct relief to
FMFCD facilities.

The lake developer must provide engineering
calculations to demonstrate the routing of a 100-
year 10-day event through the lake, such design to
provide a minimum free-board of 1 feet above the
100-year water surface elevation. If in-lake
storage for the 100-year event is proposed, a means
of after event dewatering the lake to restore the
design capacity for the 100-year event is required.

The lake developer must pay standard drainage fees
on total area of development, provided:

(a) If the FMFCD facilities must be extended or
increased due to the lake development
proposal, any increase in FEMFCD system costs
or pro-rata costs per parcel within any
drainage area must be paid in cash in addition
to the standard drainage fees.

(b) If development and related storm drainage use
of the lake does not have a negative impact on
the FMFCD system and its costs, or costs per
parcel, then fees will not be required on the
area of the lake when such area is zoned open-
space.

(c) All replanning, engineering and related costs
to restructure the FMFCD system to accommodate
a private lake as a component of the public
drainage system must be paid by the developer,
in addition to standard drainage fees, to the
District.

besard \policies \perm\gsrhate akes 4
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Classification:

Subject:

Date Adopted: ‘anuar‘y 26, 1987

Date Last Amended:
PROGRAMS

Private Lakes Approved By:

(4) A public drainage easement encompassing the area of
the lake and related free-board shall be granted at
no cost to FMFCD,

{5} The private lake developer must develop and ensure
full implementation and funding of an on-going lake
maintenance program. The developer may contract
with FMFCD for performance of maintenance work.

(6) The private lake developer shall provide liability
insurance of the type and limits determined by
FMFCD. Developer shall ensure continued coverage
of FMFCD and the development by such insurance.

The District shall prohibit all non-storm drainage
discharges into its systems, including those systems
which drain into private lakes, District basins, District
pumping plants, and the San Joaquin River. All
discharges into the District's system shall comply with
established storm water quality discharge standards as
may be enacted by appropriate local State and Federal
agencies.

board\policies\perm\private lakes 5




Exhibit F, Attachment 7
San Joaquin Valley Air Pollution Control District

July 16, 2009 Letter
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San Joaquin Valley
AIR POLLUTION CONTROL DISTRICT

e

July 16, 2009

Michael Sanchez

City of Fresno

Planning and Development Department
2600 Fresno Street

Fresno, CA 93721

Project: Fancher Creek Development Agreement
District Reference No: 20090432

Dear Mr. Sanchez:

Per the City of Fresno's request, the San Joaquin Valley Unified Air Pollution Control
District (District) has reviewed the proposed Development Agreement (Agreement)
between the City and Fancher Creek Properties. The District offers the following
comments:

1. The District has considered the information provided in the Agreement, and has
determined that this Agreement constitutes a discretionary approval by the City of
Fresno. Furthermore, development of the project would equal or exceed District
Rule 8510 (Indirect Source Review) applicability thresholds. Therefore, the project
would be subject to the provisions of District Rule 9510, including emission reduction
requirements and any related fee requirements.

2. The District recommends compliance with District Rule 9510, before issuance of the
first building permit for each project phase, including payment of all applicable fees,
be made a condition of approval. Information about how to comply with District Rule
9510 can be found online at: http://iwww.valleyair.ora/ISR/ISRHome. htm.

3. The District recommends that Exhibit F, Section C of the Agreement, Other Agency
Fees, Dedications and/or Improvements, be revised to include the District as an
agency for demonstration of compliance. In addition to compliance with District Rule
9510, individual development projects may also be subject to the following District

rules:
Seyed Sadradin
Exucutive DirsctorfAdr Pollution Cantrol Dificer
Mortbern Regloa Central Reglan [Maln Ofico) Southerm Region
4800 Entarpriss Way 1990 E. Gattysburg Avenue 1700 M Strwet, Suite 275
Modesta, CA 85355-8718 Freana, CA 83720-0244 Balarefield, CA 83301-2373
Tel: (209] 557-B400 FAX:(209)557-6475 Tol: (559) 230-6000 FAX: [558) 250-5061 Tel: (681) 326-6800 FAX: (661) 326-6985

weanet valleyuicong
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Fancher Creak Davelopment Agreemen Paga 2
District Refarence No, 20090432

Regulation VIII, (Fugitive PM10 Prohibitions),

Rule 4102 (Nuisance),

Rule 4601 (Architectural Coatings),

Rule 4641 (Cutback, Slow Cure, and Emulsified Asphalt Paving and
Maintenance Operations), and

District Rule 4002 (National Emission Standards for Hazardous Air
Pollutants).

m Dom»

4. The above list of rules is neither exhaustive nor exclusive. To identify other District
rules or regulations that apply to this project or to obtain information about District
permit requirements, the applicant is strongly encouraged to contact the District's
Small Business Assistance Office at (559) 230-5888. Current District rules can be
found online at: www.vallevair org/rules/1ruleslist. htm.

If you have any questions or require further information, please call Patia Siong at (559)
230-5930.

Sincerely,

David Warner
irector of Permit Services

Arnaud Marjollet
Permit Services Manager

DW:ps
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EXHIBIT 1

ORDINANCE ADOPTING DEVELOPMENT AGREEMENT



Recording Requested by:
City Clerk, Fresno, California
No Fee-Govt Code 6103

Return to City Clerk, Fresno

Space above this line reserved for Fresno Counly Recorder=s Office

BILL NO. B-7

ORDINANCE NO. 2010-8

AN ORDINANCE OF THE CITY OF FRESNO, E)ALI#GRNIA, AMI_ENDJNG
THE OFFICIAL ZONE MAP OF THE CITY OF FRESNO HERETOFORE
ADOPTED BY ARTICLES 1 TO 4.5 INCLUSIVE, CHAPTER 12, OF THE
FRESNO MUNICIPAL CODE, BEING THE ZONING ORDINANCE OF THE
CITY OF FRESNO

WHEREAS, pursuant to the provisions of Govemment Code sections 65864, et seq,, the City of
Fresno is authorized to enter into a development agreement with any person having a legal or equitable
interest in real property for the development of the property; and,

WHEREAS, Fancher Creek Properties, a California limited liability company, ("Developer”) has an
interest in entering into a development agreement to develop the property generally described in Exhibit*A*
to this ordinance which is altached hereto and incorporated hersin by reference ("Subject Property”); and,

WHEREAS, approval of a development agreement as requested by the Developer will aliow the
development of the Fancher Creek Town Center which Is comprised of 1.2 million square fest of mixed
retail space and 740 residential units on a 95 acre site (*Proposed Project’); and,

WHEREAS, the Proposed Project was part of a larger development project, commonly known as
the Fancher Creek Development Project which encompassed an approximately 476 acre project site: and,

WHEREAS, the Fancher Creek Development Project, including the Proposed Project on the Subject
Property, was environmentally assessed in EIR No. 10133, which was certified by Council on May 17,
2005; and,

Alped _3/25 /10
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$ ESIT R0/0= ¥




> | Prdinance Adopting a Development Agreement (as amended)

+By and Between the City of Fresno and Fancher Creek Properties, LLC.
March 25, 2010
Page 2

WHEREAS, City staff and the Developer negotiated a development agreement (inclusive of Exhibits
"A” to "L") that is titled *Development Agreement By and Between the City of Fresno and Fancher Creek
Properties, LLC" dated March 25, 2010 {*Development Agreement’); and,

WHEREAS, the Council approved Rezone R-04-14 on May 17, 2005 for the Fancher Creek
Development Project, which rezoned a portion of the Subject Property, which included conditions of zoning
that the Developer install or upgrade traffic signals at the following intersections as part of the overal|
Fancher Creek Development Project:

i. Minnewawa Avenue at Tulare Streat

ii. Minnewawa Avenue al Belmont Avanue

iii. Belmont Avenue at Temperance Avenue

v, Belmont Avenue at Armstrong Avenue

V. Clovis Avenue al Tulare Avenue

i, Clovis Avenue at Belmont Avenue

vii. Temperance Avenue at Kings Canyon Road: and,

WHEREAS, none of the intersections listed above were found to be necessary mitigation measures
under EIR No. 10133: and,

WHEREAS, the Public Works Department in consideration of the Proposed Project, has delermined
that not all of the intersections listed above should be required as a condition of the Proposed Project
based on the timing of improvements for related public infrastructure and therefore, has determined that
only the following Intersections should be made an obligation of the Developer in the Proposed
Developmen! Agreement:

b Minnewawa Avenue at Tulare Street

ii. Minnewawa Avenue at Belmont Avenue

V. Clovis Avenue at Tulare Avenue

wi. Clovis Avenue at Belmont Avenue; and,



' Page 3
WHEREAS, the Public Works Department is recommending that those intersections required under

R-04-14 but not made a condition of the Proposed Project can be adequately obtained by conditioning
other portions of the Fancher Creek Development Project: and,

WHEREAS, pursuant to the provisions of Section 65867 of the Government Code, the Planning
Commission of the City of Fresno held a public hearing on August 18, 2008, to consider the Proposed
Development Agreement during which the Planning Commission considerad and recommended approval
of the Proposed Development Agreement pursuant to Planning Commission Resolution No. 12973; and,

WHEREAS, the Council of the City of Fresno, on March 25, 2010, received the recommendations
of the Planning Commission and the City staff as detailed in the staff report to Council for the introduction
and adoption of this Ordinance approving the Development Agreement,

NOW, THEREFORE, THE COUNCIL OF THE CITY OF FRESNO DOES ORDAIN AS FOLLOWS:
SECTION 1. Council finds that CEQA Guidelines Section 15162 requires the
following:

{(a) When an EIR has been certified or a negative declaration adopted for a
project, no subsequent EIR shall be prepared for that project unless the lead agency
delerminas, on the basis of substantial evidence in the light of the whole record, one
or more of the following:

(1) Substantial changes are proposed in the project which will require
major revisions of the previous EIR or negative declaration due to the
involvement of new significant environmental effects or a substantial increase in
the severity of previously identified significant effects;

(2) Substantial changes occur with respect to the circumstances under
which the project is undertaken which will require major revisions of the previous
EIR or negative declaration due to the involvement of new significant
environmental effects or a substantial increase in the severity of previously
identified significant effects; or

(3) New information of substantial importance, which was not known and
could not have been known with the exercise of reasonable diligence at the time
the previous EIR was cerlified as complete or the negative declaration was
adopted, shows any of the following:

(A) The project will have one or more significant effects not
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-/By and Between the City of Fresno and Fancher Creek Properties, LLC.
March 25, 2010
Page 4

discussed in the previous EIR or negative declaration;

(B) Significant effects previously examined will be substantially
more severe than shown in the previous EIR;

(C) Mitigation measures or alternatives previously found not to be
feasible would in fact be feasible and would substantially reduce one or
more significant effects of the project, but the project proponents decline
to adopt the mitigation measure or altemative: or

(D) Mitigation measures or altematives which are considerably
different from those analyzed in the previous EIR would substantially
reduce one or more significant effects on the environment, but the
project proponents decline to adopl the mitigation measure or
alternative.

SECTION 2. Council finds in its independent judgment, based upon its review of EIR No. 10133
and the Addendum prepared for EIR No. 10133 dated June 29, 2009, and the entire administrative
record, in¢luding but not limited to the Staff reports, the oral and documentary evidence submitted to
Council and the Planning Commission, that the Proposed Project was part of the project assessed under
EIR No. 10133 and that none of the circumstances thal would require a new environmental document,
pursuant to CEQA Guidelines section 15162, is required to approve the Proposed Development
Agreement. Accordingly, Council hereby adopts the Addendum prepared for EIR No. 10133 dated June
29, 2009.

SECTION 3. Coungcil finds that the Proposed Project is a development for which the
Development Agreement is appropriate pursuant to the evidence and findings provided in the Staff
Reporl to Council dated March 25, 2010.

SECTION 4.  Councll finds, in accordance with Section 65867.5 of the Government Code, and
pursuant to the evidence and findings provided in the Staff Report to Council dated March 25, 2010, that:

(8) The Development Agreement is being adopted pursuant to this Ordinance and

Is subject to referendum.
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/By and Between the City of Fresno and Fancher Creek Properties, LLC.
March 25, 2010

Page 5

(b) The Development Agreement Is consistent with the 2025 Fresno General Plan and the
Roosevelt Community Plan.

(c) The Development Agreement Includes approval of subdivisions, as defined in Section
66473.7 of the Subdivision Map Act and based upon a written verification provided by Bakman Water
Company, dated July 30, 2008, that there is sufficient water supply, as defined by Section 66473.7, to
serve the Proposed Project and as determined in the Water Supply Assessment prepared in the EIR No.
10133, and alternatively, that Section 66473.7 does not apply to this Proposed Project because it
includes a residential project where the immediale contiguous properties surrounding the residential
project site are or previously have been developed for urban uses pursuant to Seclion B66473.7(1).

SECTION 5. Councll finds that the Development Agreement complies with the Fresno Municipal
Code and other applicable ordinances (including the conditions of zoning under Rezone No. R-04-1 4),
standards, policies and regulations of the City of Fresno pursuant to the evidence and findings provided
in the Staff Report to Council dated March 25, 2010.

SECTION 6. Council finds that the Development Agreement furthers the public health, safety and
welfare and will not be materially detrimental to the use, enjoyment, or valuation of property of other
persons located in the vicinily of the Subject Property, pursuant to the evidence and findings provided in
the Staff Report to Councll dated March 25, 2010.

SECTION 7. Council finds that the construction of the public facllities required in Development
Agreement to construct the Development is adequale lo serve the Development pursuant to the evidence
and findings provided in the Staff Report to Councll dated March 25, 2010.

SECTION 8. Council finds that the Development Agreement provides for clear and substantial
public benefil to the City of Fresno and residents pursuant to the evidence and findings provided in the
Staff Report to Council dated March 25, 2010.

SECTION 9. Council hereby adopts and approves the Development Agreement litled

*Development Agreement By and Between the City of Fresno and Fancher Creek Properties, LLC"




Ordinance Adopling a Development Agreement (as amended)
By and Between the City of Fresno and Fancher Creek Properties, LLC.
March 25, 2010

Page 6
dated March 26, 2010, in substantially the same form as that presented to Council in the Staff Report

to Council dated March 25, 2010 and authorizes the City Manager and/or his or her designee to |
finalize and execute the Proposed Development Agreement, subject to City Attorney’s Office o
approval as to form, on behalf of the City of Fresno.

SECTION 10. This ordinance shall become effective and In full force and effect at 12:01 a.m.
on the thirty-first day after its passage and, only as 1o the parcel not already annexed into the City,
upon annexation of said parcel into the City of Fresno.

i
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CLERK'S CERTIFICATION

STATE OF CALIFORNIA
COUNTY OF FRESNO
CITY OF FRESNO

e i gt

|, REBECCA E. KLISCH, City Clerk of the City of Fresno, cerlify that the foregoing ordinance
was adopted by the Council of the City of Fresno, California, at a regular meeting held on the
25th day of _ March , 2010, by the following vote:

Ayes: Borgeas, Brand, Dages, Perea, Sterling., Xiong, Westerlund
MNoes: None

Absent: Mone

Abstain:  None

REBECCA E. KLISCH

:%%ﬁ

APPROVED AS TO FORM:

JAMES C. SANCHEZ
City Attormay

Develepment Agreement by and between

City of Fresno and Fancher Creek

Properties, LLC

Filed by the City of Fresno

Assessor Parcel No, APN(s). 512-070-01, 07,
17, 19, 29, 32, 39, 48,
50 & 54



Exhibits A-L

EXHIBIT A
DESCRIPTION OF THE SUBJECT PROPERTY OWNED IN FEE

The portion of the Northwest Quarter and the Southwest Quarter of Section 4, Township 14
South, Range 21 East, Mount Diablo Base and Meridian, described as follows:

Beginning at the Northwest corner of said Section 4; thence South 0°04’33" East, along the
West line of said Northwest Quarter, a distance of 910.00 feet; thence South 89°41'21" East, a
distance of 83.50 feet to the TRUE POINT OF BEGINNING; thence South 89°4121" East, a
distance of 155.84 feet; thence North 0°04'33" West, a distance of 207.77 feet to the intersection
with the Southerly line of the 25 foot wide Pacific Gas & Electric Company easement, recorded
October 18, 1957 in Book 3982, page 624, Fresno County Records; thence South 72°31'57"
East, along said Southerly line, a distance of 172.66 feet; thence South 17°31'56" West, along
the boundary of the property deeded to the City of Fresno, recorded September 19, 1994 as
Document No. 94146329 and recorded October 12, 1994, as Document No. 04159187, Fresno
County Records, a distance of 89.94 feet; thence South 72°29'59" East along said boundary, a
distance of 130.00 feet; thence North 17°31°56” East along said boundary, a distance of 90.01
feet to the intersection with the South boundary of Tract No. 2784, Legacy Homes No. 1,
recorded in Volume 31, pages 54 and 55 of Plats, Fresno County Records; thence South
72°31'57" East, a distance of 983.00 feet to the Southeast corner of said Tract No. 2784, thence
South 72°29'26™ East along the South boundary of Tract 1681, Fancher Creek Ranchos NO. 2,
recorded in Volume 19, page 25 of Plats, Fresno County Records, a distance of 374.27 feet to the
intersection with the West boundary of Tract No. 1589, Fancher Creek Ranchos Mo. 1, recorded
in Volume 19, pages 23 and 24 Plats, Fresno County Records, said West boundary also being
the centerline of North Manila Avenue; thence Southerly along a non-tangent curve, along said
West boundary and centerline, whose radius point bears South 80°00’43" East, having a radius of
477.46 feet, through a central angle of 18°28’44", a distance of 153.99 feet; thence South
8°29'21" East along said West boundary and centerline, a distance of 224.76 feet; thence
Southwesterly along a tangent curve, along said West boundary and centerline, concave to the
Northwest, having a radius of 65.11 feet, through a central angle of 78°00°00”, a distance of
88.64 feet; thence South 69°30°39" West, along said West boundary and centerline, a distance of
100.00 feet; thence Southwesterly along a tangent curve, along said West boundary and
centerline, concave to the Southeast, having a radius of 358.10 feet, through a central angle of
44°33'25", a distance of 278.48 feet; thence South 22°28°59" West, along said West boundary
and centerline, a distance of 10.00 feet; thence South 22°28'59" West, a distance of 177.20 feet;
thence South 57°45"35" East, a distance of 252.08 feet to the centerline of Fancher Creek;
thence South 8°57'14™ West along said centerline, a distance of 32.66 feet; thence South
0°48'58" West along said centerline, a distance of 421.74 fest to the intersection with a line
parallel with and 174.20 fect South of the North line of the South Half of said Section 4: thence
North 89°55'16” West along said line a distance of 15.96 feet: thence along the centerline of
Fancher Creek the following described courses; (1) South 0°10°09" East, a distance of 33.34
feet; (2) South 3°54°28” East, a distance of 230.14 feet; (3) Southwest along a tangent curve,
concave to the Northwest, having a radius of 284.60 feet, through a central angle of 37°28°46”, a

22



distance of 186.17 feet; (4) thence South 33°34'18" West, a distance of 59.81 feet; (5) thence
Southwesterly along a tangent curve, concave to the Northwest, having a radius of 500.00 feet,
through a central angle of 19°15'44”, distance of 168.09 feet; (6) thence South 52°50'02” West,
a distance of 119.90 feet; (7) thence South 58°43'21" West, a distance of 32.91 feet; (8) thence
South 67°32°47" West, a distance of 79.19 feet; (9) thence South 70°47'25" West, a distance of
185.67 feet; (10) thence South 57°07°22” West, a distance of 187.40 feet; (11) thence South
69°26'18" West, a distance of 206.48 feet; (12) thence South 73"38'53" West, a distance of
80.38 feet; (13) thence South 84°21'26" West, a distance of 103.14 feet; (14) thence North
89°42°53" West, a distance of 104.99 feet: (15) thence North 89°34’43" West, a distance of
375.76 feet to the Southeast comer of the property described by the deed recorded July 22, 1966
in Book 5339, page 451, Fresno County Records; thence North 0°04°26™ West, parallel with and
68.00 feet East of the West line of said Section 4, a distance of 291.87 feet (o a point 881.13 feet
South of the North line of said Southwest Quarter; thence North 0°14’31" East, a distance of
362.55 feet to a point 518.58 feet South of said North line; thence North 0°04°26™ West, parallel
with and 70.00 feet East of said West line, a distance of 329.81 feet; thence North 0°04'33"”
West, parallel with and 70.00 feet East of said West line, a distance of 1641.02 feet to a point
which bears South 0°04'33” BEast, a distance of 1000.00 feet and North 89°55'27" East, &
distance of 70.00 feet from the Northwest corner of said Section 4; thence North 8°30°31" East,
a distance of 90,43 feet to the TRUE POINT OF BEGINNING,
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Exhibin K

EXHIBIT K

EASEMENT FOR PUBLIC ACCESS OVER INTERNAL ROADS

RECORENG RUEsTeD By
AND WHEN RECORDED ML To;

City Clerk

Cary of Fresno

204 Fresno Strect

Fresno, CA 9372 [-3603

ATTN. Planning and Development Department

NO FEE - GOVERNMENT CODE 6103

EASEMENT FOR PUBLIC ACCESS OVER INTERNAL ROADS

RECITALS

WHEREAS, Fancher Creck Properties, [1.C, a California limited liability company
("Developer”) is the owner of the real property situated in the City of Fresno, County of Fresno,
State of California, as described in Exhibit A attached hereto and incorporated by reference
("Subject Property");

WHEREAS, Developer hereby watrants that any and all parties having record title interest in
the Subject Property which miay nipen into a fee have subordinated o this mstrument and that all
such instruments of subordination, if any, aré attached hereto and made & part of this instrument;
and

WHEREAS, Developer intends to develop the Subject Property pursuant (o the terms of that
certain Development Agreement dated _ . by and between the City of Fresno, a
municipal corporation ("City”) and Developer {"Development Agreement”} as part of the larger
Fancher Creek Project which shall be a mixed use, master-planned praject that will mclude
residential communities, a town center, retail, a village center with senior housing, a business
park, park space and intemal roads necessary for traffic circulation within the boundaries of the
Subject Property as well as to and from public rights-of-way in the vicinity of the Subject

Property; and
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WHEREAS, development of the Subject Property includes those certain internal roads, Fancher
Creek Drive and Tulare Avenue (“Internal Roads"), as the same are generally depicied on that
certain site map at Exhibit B attached hereto and incorporated by reference; and

WHEREAS, the Intemal Roads are included in anid constiate an integral par of the Circulation
Element of the 2025 Fresno General Plan adopted by the City on November 19, 2002
(Resolution No. 2002-379): and

WHEREAS, Developer desires to maimain the Internal Foads and intends o construct the same
to City specifications and maintain the same in the manner of private drivesw, retaining control
of maintenance, signage and mstallation of any and all utilities 1o be placed within or along said
Internal Koads; and

WHEREAS, the City requires that the Internal Roads, though prvately maintained, be
accessible to the public as deemed necessary in order W implement the aforementioned

Circulation Element of the 2025 Fresno General Plan.

COVENANTS, CONDITIONS AND RESTRICTIONS

NOW THEREFORE, in furtherance of the Recials, which are hereby incorporated as if fully
set forth herein and in consideration of the covenants and prommses contained herein and for
other valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the
Develaper hereby covenants that the Subject Property shall be held, conveved, encumbered,
used, occupied, developed, maintained, and improved subject to the following covenanis,
conditions, and restnctions, which are for the purpose of enhancing attractiveness, usefulness,
value, desirability and safety of the Subject Property, the surrounding property, and the public at
targe. and to minimize possible adverse effects on the public health, safety, peace, and general
welfare. Lach of the covenanis, conditions and restrictions contained in this Easement for Public
Access Over Intemal Roads ("Easement”) shall run with the Subject Property and shall be
binding upon and inure to the benefit of each successive pwner af the Subject Property and his
heirs, successors nnd assigrs.

1. The Internal Roads shall be accessible 1o the pubilic for pedestrian and vehicular
ingress and egress, including emergency vehicle access at all fimes consistent with a public right
of way. The Internal Roads shall be renamed consistent with local and State law,

2 Use of the Intemal Roads shall ar all times be subject ta all applicable laws,
ordinances, rules, repulations and requirements of the City; County, Statc and any other
governmental authontics as te law enforcement activities and application of the California
Vehicle Code,

3. Developer shall seek and acquire the City's prior approval, which approval shall
not be unreasonably withheld, in the event it seeks to alter the Internal Roads in any manner that
can reasonably be expected w impact traffic circulation on said Internal Roads. including, but not
limited to changes in location from that agreed upon m the Development Agreement.
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4, Each of the covenants, conditions and restrictions contained in this Easement shall
mun with the Subject Property and shall be binding on each successive owner of the Subject
Property, his heirs, representatives, successors and ARSI

5 To the furthest extent allowed by law, Developer hereby agrees 1o indemnify,
hold harmless and defend City, its officers, officials, employees, agents and volunteers
("Indemnitees") from any and all loss, liability, fines, penalties, forfeitures, costs and damages
ncurred by Indemnitees, and from any and all claims, demands and actions in law or equity
(including attorneys' fees and litigation expenses) caused by, or arising out of, the design,
construction, maintenance or use of the Internal Roads, as set forth herein, bui specifically
excluding any loss, Lability, fines, penalties, torfeitures, costs or damages caused by the active or
sole negligence, or the willful misconduct of Indemnitees, as well as any claims arising out of or
related to property nghts, interests or privileges. Notwithstanding the foregoing, during the term
of the Development Agreement or any other agreement entered into pursuant thereto relating (o
construction and maintenance of the Internal Roads, the indemnity rights and obligations shall be
as set forth in the Development Agreement or the applicable agreement entered fnfo pursuant
thereta with respect to the construction and maintenance of the Internal Roads.

f. The covenants and conditions of this Easement are intended to benefit the public
and public properties as well as properties appurtenant. Accordingly, it is agreed that the City
shall have the right to enforce this Easement by any legal or equitable means.

1. The conditions and obligations of this Easement shall remain in full force and
effect until such time as the Planning and Development Director of the City of Fresno issues a
wrilten release of such conditions and obligations and records such release with the Fresno
County Recorder,

8. The provisions of this Easement shall be deemed independent and severabile and
the invalidity or unenforceability of any onec provision or portion thereof shall not affect the
validity or enforceability of any other pravision hereof, Whenever the context of this Easernent
s0 requires, in interpreting this Easement, any gender includes the other, the singular includes the
plural, and the plural includes the singular.
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IN WITNESS WHEREQF, Developer and City have caused this Agreement to be duly

executed as of the day and vear first above written,

CITY:

CITY OF FRESNO,
a Municipal Corporation.

DEVELOPER;

FANCHER CREEK PROPERTIES, LLC,
a Calrfornia limited liability company

By: . o By: KASHIAN ENTERPRISES,
Bruce Rudd, Intenim City Manager a California limited partnership
Edward M. Kashian
Cieneral Partner
By: AFRICAL DEVELOPMENT, LLC,
a Califorma limited liability company
Thomas G, Richards
Managing Member
ATTEST:
REBECCA E KLISCH
City Clerk
By: _
Deputy

"APPROVED AS TO FORDM-

JAMES C. SANCHEZ
City Attormey

By

John W. Fox, Setnor Deputy

| Date
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CITY CLERK'S CERTIFICATION

STATE OF CALIFORNIA )
COUNTY OF FRESNO I 1R
CITY OF FRESNO )

On - _ before me,
Deputy City Clerk personally appeared .
personally known to me (or provided to me on the basis of satisfactory evidence) to be the
personis) whose name(s) is‘are subscribad to the within instrument and acknowledged 10 me that
he/she/they executed the same in his'her'their authorized capacity(ies), and that by his'her/their
signature(s) on the instrument(s) the

person(s}, or the entity upon which the personis) acted, executed the instrument

1

WITNESS my hand and official seal

CITY CLERK
REBECCA E KLISCH, CMC

By

DEPUTY



SUBORDINATION

: as Be
said Deed of Trust and its beneficial interest theret

IC ACCESS OVER INTERNAL ROADS.

iciary, hereby
to the foregoing

EASEMENT FOR P

DATED:

{(Heneficiary to print/type dosument informagn, Name and Title: and
attach Motary Acknowledgment)
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Exhibit L

Infill Infrastructure Grant Program
Program Guidelines
(Rev. 1/30/09)

"Transit Station Defined"

"Bus Hub" means an intersection of three or more bus routes, where one route or
& combination of routes has a minimum scheduled headway of 10 minutes or at
least six buses per hour during peak hours. Peak hours means the time between
7am. to 10 am., inclusive, and 3 p.m. to 7 p.m., inclusive, Monday through
Friday or the alternative peak hours designated for the transportation corridor by
the transit agency,

"Bus Transfer Station" means an arrival, departure, or transfer point for the area's
intercity, intraregional, or interregional bus service having permanent investment
in multiple bus docking facilities, ticketing services, and passenger shelters.

"Transit Station" means a rail or light-rail station, ferry terminal, Bus Hub, or
Bus Transfer Station. Included in this definition are planned transit stations
otherwise meeting this definition whose construction is programmed inta a
Regional or State Transportation Improvement Program to be completed no more
than five years from the deadline for submittal of applications set forth in the
NOFA.




m REPORT TO THE CITY COUNCIL AGENDA ITEMNO. 10:00am !
COUNCIL MEETING: 3-25-10

March 25, 2010 . APPROVED BY

F i 1
FROM: JERRY BISHOP, Assistant Director 74 s b ) fewpr
Planning and Development Departme | OEPARTMENT DIRECTER

Y

KEITH BERGTHOLD, Assistant Director o
Planning and Development Department% % il

BY: MIKE SANCHEZ, Planning Manager
Planning Division

SUBJECT: CONSIDERATION OF DEVELOPMENT AGREEMENT BY AND BETWEEN THE CITY OF
FRESNO AND FANCHER CREEK PROPERTIES, LLC. AND THE REPEAL OF THE
TULARE STREEET OFFICIAL PLAN LINE WITHIN THE FANCHER CREEK TOWN

CENTER Pkt 0 Gy Couae
350
RECOMMENDATION Pipositon_& A/~ 2
O 4 .--./A’M
Sacl ot -
Staff recommends that the City Council take the following actions: Zoiik ro _Em‘ﬁ_i% L)
1 Consider and adopt an addendum dated June 29, 2009 to Environmental Impact Report No.
10133 prepared for the Fancher Creek Project as certified through Council Resolution No.
2005-183.

2. BILL - (For Introduction and Adoption) — Approving the Development Agreement by and
Between the City of Fresno and Fancher Creek Properties LLC.

a BILL - (For Introduction and Adoption) To repeal the Tulare Street Official Plan Line,
easlerly from Clovis Avenue, within the Fancher Creek Town Center Project Area to allow
for the private development and maintenance of Tulare Street within said project area.

EXECUTIVE SUMMARY

The Fresno City Council on May 17, 2005, through Resolution No. 2005-183 certified Environmental
Impact Report No. 10133, prepared for the Fancher Creek Project. In addition, the Council also
approved Rezone Application No. R-04-14 which rezoned a 43-acre portion of the subject property to
C-3/cz zoning. On November 15, 2005, the Council approved Rezone Application No R-05-050 to
rezone the balance of the property to C-3/cz zoning. Since this time, staff together with the Developer
and its representatives have embarked on a long process to comprehensively construct a development
agreement that clearly indicates the Developer's overall vision for the Fancher Creek Town Center
while simultaneously incorporating all necessary public infrastructure improvements in a timely
manner. Furthermore, the agreement outlines a clear path for how subsequent development will be
processed by the Planning and Development Department. The subject property is situated on 95
acres generally located on the northeast and southeast corners of Clovis Avenue and the East Tulare
Street alignment.

Under the provisions of Section 65864 et seq. of the Government Code. the City of Fresno is
authorized to enter into a Development Agreement with any person having a legal or equitable interest
in real property for the development of the property. The purpose of the Development Agreement is to
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strengthen the public planning process, encourage private participation in comprehensive planning,
and secure investment in, and commitment to, public facilities and infrastructure in the vicinity of the
project in order fo assure the maximum efficient utilization of resources at the least economic cost to
the public.

The purpose of the proposed development agreement by and between the City of Fresno ("City") and
Fancher Creek Properties, LLC ("Developer”) is to set forth the rights and responsibilities of the parties
related to the development of the Fancher Creek Town Center with respect to: 1) Vested rights; (2)
The timing within which infrastructure improvements of the project need to be constructed; (3) The
sale, transfer or assignment of all or a portion of the project and rights, duties or obligations of the
agreement; (4) Allocation of fee credits and reimbursements (i.e. developer financing); (5) The
exactions and fees the project will be subject to; (6) Allowed density and intensity of uses and
conditions, terms, restrictions and requirements for subsequent discretionary actions; (7) The duration
of the agreement; and, (8) Development standards and processing of future submittals.

The Planning Commission on August 19, 2009, considered the above tems and recommended
approval of staff's recommendation of the Development Agreement which included a length of term 10
years; and that the Developer be subject to the Regional Transportation Mitigation Fee (RTMF) by a
vote of 4 to 2 with one member absent. After the Planning Commission meeting, the Developer
requested that City Staff hold-off proceeding to Council with the draft Development Agreement as
recommended by the Planning Commission as the Developer wanted to determine whether it was in
its best interest to develop the site pursuant to the terms of the Development Agreement or whether it
would develop the site pursuant to the rights afforded to it once the City approved Vesting Tentative
Parcel Map 2007-41. On March 11, 2010, the Interim City Manager and Developer's representative,
Tom Richards met and reached partial agreement as to the final items of disagreement between City
Staff and the Developer that were presented to the Planning Commission. Specifically, the Developer
agreed that the Regional Transportation Mitigation Fee was now under the jurisdiction of the Regional
Transportation Mitigation Fee Joint Powers Authority (“JPA") and that the City had no authority to
waive the imposition of the fee. As such, the Developer would pay if and when the JPA determines it
is required based upon the JPA's policies and procedures. Furthermore, the Interim City Manager
and Mr. Richards agreed that the term of the Agreement would be 20 years but that the development
would be protected from increases in existing development impact fees and from having to pay any
new development impact fees (adopted after the Agreement was in effect) only for the first eight years
the Agreement is in effect. After the first eight years, developer would pay all of the applicable City
development impact fees at the amounts set forth in the Master Fee Schedule in effect at the time
payment of the fee was required. The attached document entitled “Development Agreement by and
between the City of Fresno and Fancher Creek Properties, LLC." reflects City staff's understanding of
the final agreement reached between City Staff and the Developer. The final two issues to be
resolved between City Staff and the Developer are:

1. Whether the B year protection against increases in existing fees and payment of new fees
described above should apply to processing fees. City staff's position is that it should not. The
Developer's position is that it should.

2. What language should be included in the Development Agreement regarding the location of the
Transit Station that the Developer will construct.
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PROJECT INFORMATION
PROJECT Development Agreement by and between the City of Fresno and
Fancher Creek Properties, LLC. Repeal of Tulare Street Official Plan
Line between Clovis Avenue within the Fancher Creek Town Center that
will permit said street to be developed as a private street.

APPLICANT  Fancher Creek Properties, LLC. (Gary Gianetta, Engineer)

LOCATION MNortheast and southeast corners of Clovis Avenue and the East Tulare
Street alignment. (Council District 5, Councilmember Dages)

SITE SIZE Approximately 95 acres

LAND USE Existing - Vacant/agriculture

Regional Commercial with mixed use companent with trail

EXSpOsed = and water amenities

ZONING Existing « C-3/cz (Regional Commercial/with conditions of zoning);

PLAN DESIGNATION The existing/proposed C-3/cz zone district designation is consistent with
AND CONSISTENCY the 2025 Fresno General Plan and the Roosevelt Community Plan
planned land use designations of regional commercial.

ENVIRONMENTAL Final EIR No. 10133 certified by City Council on May 17, 2005.
FINDING Addendum to EIR dated June 29, 2009

PLAN COMMITTEE District 5 Plan Implementation Committee received the Fancher
RECOMMENDATION Creek Development Agreement as an informational item and did not
make a recommendation.

STAFF Recommend approval of staff recommendaticn to the City Council of the
RECOMMENDATION Development Agreement by and between the City of Fresno and
Fancher Creek Properties, LLC. as set forth in Exhibit .

BORDERING PROPERTY INFORMATION

Planned Land Use Existing Zoning Existing Land Use
R-1/UGM
North [Medium Low and Medium High Single Family Residential/Urban Growth | Single and Multiple Family
Density Residential Management Residential
Medium High Density R-3 (County)

South Multiple Family Residential

Residential Limited Five Acre Agricultural/Urban
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R-1/UGM
Medium Density Residential | Single Family Residential/Urban Growth Single family Residential
Management

Medium-Low and R-1, R-2, R-3 (County) Single Family Residential,
Cc-P

Medium-High Density Apartments, and Office
Residential Administralive and Professional Office Uses

Office Commercial

ENVIRONMENTAL FINDING

Environmental Impact Report No. 10133, prepared for the Fancher Creek Project (EIR No. 10133) was
certified by the Fresno City Council on May 17, 2005 through Resolution No. 2005-183. EIR No. 10133
evaluated the construction of over 2300 residential units in the entire 475 acre Project Area for the
Fancher Creek development. The Town Center Area of the Project Area was evaluated as a mixed use
regional commercial shopping center and was expected to include 1.2 million square feet of mixed retail
space and 240 residential units. The current proposal as included in the proposed Development
Agreement includes the same amount of commercial retail space but up to 740 residential units (Exhibit
D to proposed Agreement). Therefore, there is a proposed increase of 500 residential units in the Town
Center portion of the project.

An Addendum to EIR No. 10133 was prepared in the review and approval of the Development
Agreemenlt to develop the Fancher Creek “Town Center” in the Project Area which is generally located at
northeast and southeast corners of Clovis Avenue and Tulare Street, covering approximately 95 acres.
The purpose of this addendum is to address the change in the proposed Project analyzed in EIR No.
10133 that moves approximately 500 residential units within the Project Area from outside the Town
Center to inside the Town Center. In addition, the addendum describes and takes into account the
repeal of the Tulare Street Official Plan Line between Clovis Avenue easterly within the Fancher Creek
Town Center Project area.

Pursuant to Section 15164 of the CEQA Guidelines, the lead agency shall prepare an addendum to a
previously certified EIR if some changes or additions are necessary but none of the conditions described
in Section 15162 calling for preparation of a subsequent EIR have occurred. An addendum need not be
circulated for public review but must be considered by the decision-making body with the Final EIR prior
to making a decision on the project. A brief explanation of the decision not to prepare a subsequent EIR
pursuant to Section 15162 should be included in an addendum to an EIR, the lead agency's required
findings on the project, or elsewhere in the record.

Section 15162 provides the following with respect to changes in a project: that when an EIR has been
certified, no subsequent EIR shall be prepared for that project unless the lead agency determines,
substantial changes are proposed in the project which will require major revisions of the previous EIR
due to the involvement of significant environmental effects or a substantial increase in the severity of
previously identified significant effects

After review and consideration under Section 15162 standards, staff recommends that substantial
evidence exists that the proposed addition of 500 residential units in the Town Center will not require
major revisions of EIR No. 10133 because the change does not involve a significant environmental effect
or substantial increase in the severity of previously identified significant effects as noted in the attached
addendum. Accordingly, Staff recommends that the City Council adopt the addendum dated June 29,
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2009 to Environmental Impact Report No. 10133 prepared for the Fancher Creek Project as certified
through Council Resolution No. 2005-183.

BACKGROUND / ANALYSIS

The Fresno City Council on May 17, 2005, through Resolution No. 2005-183 certified Environmental
Impact Report No. 10133, prepared for the Fancher Creek Project. In addition, the Council also
approved Rezone Application No. R-04-14 which rezoned a 43-acre portion of the subject property to
C-3/cz zoning. On November 15, 2005, the Council approved Rezone Application No R-05-050 to
rezone the balance of the property to C-3/cz zoning. Since this time, staff together with the Developer
and their representatives have embarked on a long process to comprehensively construct a
development agreement that clearly indicates the Developer's overall vision for the Fancher Creek
Town Center while simultaneously incorporating all necessary public infrastructure improvements in a
timely manner. Furthermore the agreement outlines a clear path for how subsequent development will
be processed by the Planning and Development Department. The subject property is situated on 95
acres generally located on the northeast and southeast corners of Clovis Avenue and the East Tulare
Street alignment.

Under the provisions of Section 65864 et seq. of the Government Code, the City of Fresno is
authorized to enter into a Development Agreement with any person having a legal or equitable interest
in real property for the development of the property. The purpose of the Development Agreement is to
strengthen the public planning process, encourage private participation in comprehensive planning,
and secure investment in, and commitment to, public facilities and infrastructure in the vicinity of the
project in order to assure the maximum efficient utilization of resources at the least economic cost to
the public.

The purpose of the proposed development agreement by and between the City of Fresno and Fancher

Creek Properties, LLC is to set forth the rights and responsibilities of the parties with respect to the
development of the Fancher Creek Town Center including: 1) Vested rights; (2) The timing within
which infrastructure improvements of the project need to be constructed; (3) The sale, transfer or
assignment of all or a portion of the project and rights, duties or obligations of the agreement; (4)
Allocation of fee credits and reimbursements (i.e. developer financing); (5) What fees and exactions
the project will be subject to; (6) Allowed density and intensity of uses and conditions, terms,
restrictions and requirements for subsequent discretionary actions; (7) The duration of the agreement;
and, (8) Development standards and processing of future submittals.

Planning Commission Action of August 19, 2009

On August 19, 2009, the Planning Commission considered the Development Agreement and the repeal
of the Tulare Street Official Plan Line with the Fancher Creek Town Center. During these deliberations,
two outstanding items between the City and the Project Developer were resolved. These were the
removal of the Bakman Water Company Letter from the development agreement and the acquisition of
right-of-way for fulure traffic signals. Representatives from both Bakman Water and Fancher Creek
Properties agreed to meet and resolve any water requirement issues that will be imposed on the project.
As for the right-of-way acquisition, Fancher Creek representatives stated during the deliberations that
they (Fancher Creek Properties) would pay the City the necessary monies acquire necessary right-of-
way either by negotiation or eminent domain proceedings, if necessary.

The Planning Commission voted to recommend approval of staff recommendation of the development
agreement and repeal of the Official Tulare Street Plan Line by a vote of 4 to 2 with one member absent.
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Staff's recommendation included the 10 year term of agreement and the Project Developer being subject
to the RTMF Fee. The project Developer has asked for a 20 year term of agreement and that the RTMF
Fee be removed from the agreement.

Subsequent Agreement in Principle With Regard to Two Remaining Deal Points

Through extended negotiations between city staff and the project Developer's representatives concluding
with a meeting between the Interim City Manager and Tom Richards, Developer's representative, City
staff believed it reached an agreement in principle with regard to the remaining deal points at issue as
follows:

1. With regard to the Regional Transportation Mitigation Fee ("RTMF") it was agreed that the City
lacked Jurisdiction over the imposition of the fee since the City entered into the Joint Powers Agreement
to establish the Regional Transportation Mitigation Fee Joint Powers Authority (“JPA")to impose and
implement the fee. As such, the development will be subject to the RTMF only if the JPA determines the
fee applies to the development. This has been addressed in the Agreement, in Exhibit F, section F(A)__

2. With regard to the term of the Agreement, it was agreed that the term would be 20 years with the
following limitations:

2.1 The development is protected from increases in existing City development impact fees and
new City development impact fees for the first 8 years the Agreement is in effect.

2.2 After the first 8 years the Agreement is in effect, the development would be subject to all
City development impact fees, including impact fees adopted at any time during the term of the
Agreement. In this case, the amount of the development impact fees will be that amount in the most
current adopted Master Fee Schedule at the time the fee payment is required.

This agreement is memoralized in sections 101 and 104 of the Development Agreement and in
Footnotes 2 and 3 of Exhibit F.

3. Developer agreed to pay a Development Agreement preparation fee of $50,000.00. This
agreement is memorialized in Exhibit *C".

Two Remaining Issues to Be Resolved

Though City Staff and the Developer have made much progress in coming lo agreement on the final
outstanding deal points, as of the date of this Staff Report two issues remain lo be resolved:

1. Whether the 8 year protection against increases in existing fees and payment of new fees

described above should apply to processing fees. City staff's position is that it should not.
The Developer’s position is that it should.

With regard to Processing Fees (described in Exhibit “C") City Staff's position is that the development of
the Subject Property should be subject to the Processing Fees set forth in Exhibit “C". In addition, with
regard to other processing fees set forth in the Master Fee Schedule that the development would be
subject to, the amount of the fee should be the amount set forth in the most current Master Fee Schedule
adopted by the City and in effect at the time payment of the processing fee is required. This is because
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these processing fees pay for actual hard costs, including City staff time, to process the entitlement
applications and other permits the Developer has applied for. The Department of Planning and
Development is an enterprise fund, and therefore, is responsible for meeting its budget through revenue
generated from processing fees. Freezing processing fees for entitlements and permits associated with
such a large project could significantly impact the revenue to the Department.

Itis City Staff's understanding that the Developer seeks the eight (8) year protection against increases in
existing processing fees because it needs certainty during the early phases of this project with regard to
the costs associated with the development.

2. What language should be included in the Development Agreement regarding the location
of the Transit Station that the Developer will construct.

Toward the end of recent negotiations between City Staff and the Developer, Developer requested that
language be added to sections 202.1.1, 202.1.3 and 202.6 to clarify to key issues for the Developer
related to the proposed Transit Station. First, the Developer wanted to confirm that the Transit Station
would be constructed either on the Subject Property or off-site but on property contiguous to the Subject
Property, as this is critical for Developer to comply with the terms of its Proposition 1-C grant. Second,
the Developer wanted it stated in the Development Agreement that the Developer would be entitied
credits for cost of construction of the Transit Station from a Transit Fee if the City adopts such a fee and
the Developer pays the fee. This second issue was addressed in Part “A” of Exhibit “F" already but the
Developer also wanlted it stated in the Agreement.

With regard to the location of the Transit Station, City Staff has been working on language to address
Developer's concern but also addresses City Staff's concern that the Transit Station be constructed at a
location that is acceptable to the City. The Developer is agreeable to such language in concept.
However, as of the finalizing of this Staff Report, the Developer and City Staff have not agree to the
exact language.

With regard lo the fee credit issue, City Staff as of the finalizing of this Staff Report, City Staff has not
agreed to Developer's proposed language.

As lo both of these issues related to the Transit Station, it is possible that City Staff and Developer may
reach agreement prior to the March 25" Council Meeting. If such an agreement is reached, City Staff
will notify the Council immediately by way of a tray memo.

Defining Characteristics, Benefits and Disadvantages of Development Agreements

Defining Characteristics

Section 65865.2 of the Government Code indicates that a development agreement shall specify the
duration of the agreement, the permitted uses of the property, the density or intensity of use, the
maximum height and size of proposed buildings, and provisions for reservation or dedication of land for
public purposes. The development agreement may include conditions, terms, restrictions, and
requirements for subsequent discretionary actions, provided that such conditions, terms, restrictions and
requirements for subsequent discretionary actions shall not prevent development of the land for the uses
and to the density or intensity of development set forth in the agreement. The agreement may provide
that construction shall be commenced within a specified time and that the project or any phase thereof
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be completed within a specified time. The agreement may also include terms and conditions relating to
Developer financing of necessary public facilities and subsequent reimbursement over time,

Exhibit D of the Development Agreement outlines permitted uses and development standards for the
Fancher Creek Town Center Project which includes a Design Review Committee that will consist of two
city staff members appointed by the Planning Director and one member appointed by the project
Developer. This Design Review Committee is expected to streamline the entitiement process for all
future applications pursuant to the provisions of the Development Agreement. The agreement also gives
the Planning Director authority to defer critical public infrastructure and safety services requirements to
the appropriate Department Director.

Benefits

Under Section 65864 of the Government Code the Legislature has found and declared that the lack of
certainty in the approval of development projects can result in a waste of resources, escalate the cost of
housing and other development to the consumer, and discourage investment in and commitment to
comprehensive planning which would make maximum efficient utilization of resources at the least
economic cost to the public. Therefore, the Legislature has also found that development agreements
may be seen as a benefit in providing assurance to the Developer for a development project that upon
approval of the project, the Developer may proceed with the project in accordance with the existing
policies, rules and regulations, and subject to conditions of approval, will strengthen the public planning
process, encourage private participation in comprehensive planning, and reduce the economic costs of
development. Furthermore, the Legislature has found that the lack of public facilities, including, but not
limited lo, streets, sewerage, transportation, drinking water, school, and utility facilities is a serious
impediment to the development of new housing; and, that whenever possible, applicants and local
governments may include provisions in agreements whereby applicants are reimbursed over lime for
financing public facilities.

Disadvantages

The City of Fresno also recognizes certain potential disadvantages to development agreements including
the following: (1) Development agreements limit agencies ability to respond to a changing regulatory
environment (e.g., agreement locks in regulations at time the agreement is approved [although may
contract to address areas of concern within the agreement]); (2) The local agency needs to identify all of
the issues presented by a projecl at the outset and future changes require mutual consent; (3) Market
changes may affect the ability of a developer to meet the terms in an agreement; and, (4) Development
Agreements only lock in local regulations (i.e., does not in anyway limit subjectivity to changes in State or
Federal law). The proposed Development Agreement cannot eliminate previous conditions of zoning
that the City Council imposed on Rezone Application Nos. R-04-14 and R-05-50. Many of these
conditions of zoning dealt specifically traffic signals and street improvements within the Fancher Creek
project area.

Substance of Development Agreement

Vested Rights and Duration of the Agreement

The term of this proposed Agreement, as stipulated in Section 104 (Term; Recordation) of said
Agreement, shall commence upon the agreement being recorded with the County Recorder (which is to
be 10 days from final approval of the agreement which occurs 30 days after final passage of the
ordinance), and shall extend for a period of 20 years. It should be noted that the Agreement may be
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modified or extended (pursuant to the circumstances set forth in the Agreement) upon mutual consent of
the Parties. Otherwise, the Agreement shall be deemed terminated and of no further force or effect after
the stipulated 20 year period.

Pursuant to Section 101 (Vested Rights) of the subject Agreemenl, the Developer shall have a vested
right to develop the Subject Property for the period this Agreement is in effect in accordance with the
Development Approvals (Recital *D" of the Agreement), Subsequent Development Approvals (Recital "F"
of the Agreement), the provisions of this Agreement and the Applicable Rules (Section 102.1) of the
Agreement. The Vested Rights under this agreement shall apply to the negotiated and agreed upon
impact fees, permit processing fees, dedications, and exactions, that will be required in connection with
the development of the subject property.

Timing of Improvements

Under the terms of this proposed Agreement, both parties (City of Fresno and Fancher Creek Properties,
LLC) acknowledge that the Developer cannot at this time predict when, or the order in which, individual
buildings on the Subject Property will be developed. Such decisions with respect to phasing of
development of the Subject Property will be depend upon a number of circumstances not within the
control of the Developer, including, without limitation, market conditions and demand for the use or uses
of the Subject Property, the condition of capital markets and availability of appropriate financing for the
development of the Subject Property and other similar factors.

In order to retain the flexibility necessary to respond to such market conditions, the Developer shall have
the right to develop the Subject Property in phases, in such order, and at such times as the Developer
deems appropriate within the exercise of its subjective business analysis of lhose factors determining the
appropriate course of development of the Subject Property. However, it should be noted that the
Developer will also be required to comply with the Development Agreement (Exhibit D).

Sale, Transfer or Assignment of Rights, Duties, or Obligations

The proposed Agreement, its rights, duties or obligations may be assigned, sold, exchanged or
transferred, in whole or in part, in connection with a transfer by the Developer of all or portion of its
interests in the Subject Property subject to the terms contained within the Agreement (Sections 105.1-
105.4).

An assumption is required to be set forth in an assumption agreement in a form reasonably acceptable to
and approved in writing by the City. Any assumption will also require a Notice to the assignee thal they
may be subject to fees for development of the property consistent with the Agreement.

Impact Fees, Dedications and Exactions

Under the current proposed terms of this Agreement, the only dedications, and exactions applicable to
the development of the Subject Property are those contained within the Development Agreement (Exhibit
F and related attachments) and those respective to a requested formulation of a Community Facilities
District, if applicable (inclusive of any reimbursement to extent allowed by law).

With regard to development impact fees, for the first eight (8) years the Agreement is in effect the
development is protected from having to pay increases in existing City development impact fees and
from having to pay City development impact fees adopted and in effect after this Agreement is in effect.
After the first 8 years the Agreement is in effect. the development would be subject to all City
development impact fees, including impact fees adopted at any time during the term of the Agreement.
After the first 8 years the Agreement is in effect, the amount of the development impact fees will be that
amount in the most current adopted Master Fee Schedule at the time the fee payment is required.
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The Developer will be responsible for paying any fees the City collects for other agencies pursuant to
State or Federal law or any City agreements or City ordinances adopted or entered into to comply with
State or Federal law or judgment of a court of law.

Fee Credits and Reimbursements

As currently proposed within the Agreement, the Developer will be eligible for reimbursements and
credits for the following: traffic signal improvements, 12' Fancher Creek trail, sewer connection at Tulare
and Argyle (if elected as connection point), any eligible park facilities (as determined by the Parks
Director) and costs for creation or annexation to CFD. In addition, the Developer would be entitled to
fee credits for its construction of the Transit Station described in the Agreement, if the City adopts a
Transit Fee meeting the definition in Exhibit *F" to the Agreement and the Developer pays the fee.

Repeal of Tulare Street Official Plan Line

It is the intent of the project Developer to fully construct and install all street improvements within the
Fancher Creek Town center and have Tulare Street become a private street that will be maintained by
Fancher Creek Properties, LLC. In order to accomplish this, the Tulare Street Official Plan Line (OPL)
must be repealed for that segment that lies within the Town Center area.

The Tulare Street OPL east of Clovis Avenue was adopted on August 18, 1987. In the General Plan it is
classified as a collector street which by definition is intended to provide connection and access to the
arterial street (Clovis Avenue). The developer would like to rescind this OPL so that Tulare Street within
the project limits is not a public street maintained by the City of Fresno. The developer will provide one
lane in each direction with an easement that requires the private street remain open for public pedestrian
and vehicular traffic at all times. By providing one lane in each direction the developer is satisfying the
intent of a collector street. With roundabouts installed at two locations on this private street within the
project limits this private roadway will be able to accommodate the anticipated traffic volumes associated
with this mixed use project and no additional impacts or mitigation are required other than the covenant
for public traffic use. In addition, any parking proposed along this roadway has been or shall be approved
by the City Traffic Engineer for design and location and is limited to parallel parking or diagonal parking.

The Traffic Engineer has found that in his professional assessment of the site plan and project
description for Fancher Creek, no additional infrastructure mitigation is necessary to develop/entitle the
commercial retail mixed use center portion of the project along Clovis Avenue from what was already
identified in the Fancher Creek EIR (EIR No. 10133). The change in project will not result in any new
significant impacts or the need for any additional mitigation.

Potential Alternatives to the Approved Project and Subsequent Discretionary Actions

Given the long-term bulld-out of the project, the Parties of the Agreement (City of Fresna and Fancher
Creek Properties, LLC) acknowledge that development of the Subject Property may require amendments
to the Development Agreement or Subsequent Development Approvals.

Seclion 208.1 (Administrative Amendments) of the proposed Agreement provides that upon the written
request for an amendment or modification to a Development Approval or Subsequent Development
Approval of the Developer, the Planning Director or his/her designee shall determine: (i) whether the
requested amendment or modification is minor; and (i) whether the requested amendment or
modification is consistent with the Applicable Rules. If the Planning Director or his/her designee finds
that the proposed amendment or modification is minor, consistent with the Applicable Rules, and is not
subject to furlher environmental review under CEQA (See CEQA Guidelines §§ 15162, 15163), the
amendment shall be determined to be an "Administrative Amendment” and the Planning Director or
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his’her designee may approve, or may approve with appropriate conditions, the Administrative
Amendment consistent with the procedures described in Exhibit D of the Agreement. The determination
of whether a requested amendment or modification is an Administrative Amendment shall be within the
reasonable discretion of the Planning Director. Motwithstanding the above, if the Director determines
that an amendment has the potential to affect a facility under the responsibility of another City

department, the Director shall refer the amendment to the Director of the affected Department (and/or his
or_her designee) who must also concur that the amendment is a minor amendment under the terms

provided in this Section. For example, if an amendment has the ability to affect traffic, the Director of

Public Works (and/or his or her designee) must concur that the amendment is administrative, if an
amendment has the ability to affect sewer loads, the Director of Public Utilities Department (and/or his or

her designee) must concur that the amendment is administrative.

Examples of amendments or modifications which may, depending on particular circumstances, be
treated as Administrative Amendments, include, but are not limited to, the following: (1) lot line
adjustments that do not alter the concepts of the project design; (2) alterations in vehicle circulation
patterns or vehicle access points which do not adversely affect capacity or service levels; (3) changes in
trail alignments; (4) substitutions of comparable landscaping for any landscaping shown on any final
development plan or landscape plan; (5) variations in the location of structures that do not substantially
alter the design concepts of the project; and (6) minor alterations in design or configuration of buildings
that are consistent with the Development Standards set forth in Exhibit D of the Agreement: and (7)
minor adjustments to the Subject Property legal description. Administrative Amendments are subject to
a processing fee as provided in Exhibit C of the Agreement,

Furthermore, as provided for in Section 208.2 (Material Amendments) of the proposed agreement, any
request of Developer for an amendment or modification to a Development Approval or Subsequent
Development Approval that is reasonably determined by the Planning Director or his/her designes to be
a material amendment ("Material Amendment"), as opposed to an Administrative Amendment, shall be
subject to review, consideration and action pursuant to the laws in effect at the time the Material
Amendment is considered for approval. Notwithstanding any provision in the Agreement to the contrary,
the City may impose mitigation measures necessary to comply with CEQA for Material Amendments.
Material Amendments are subject to processing fees as provided in Exhibit C of the Development
Agreement.

Findings of Consistency

Section 65867.5 of the Subdivision Map Act provides that a development agreement is a legislative act
that shall be approved by ordinance and is subject to referendum and requires that:

1. A development agreement shall not be approved unless the legisiative body finds that the
provisions of the agreement are consistent with the general plan and any applicable specific
plan; and,

2. A development agreement that includes a subdivision, as defined in Section 66473.7 (of the
Subdivision Map Act), shall not be approved unless the agreement provides that any tentative
map prepared for the subdivision will comply with the provisions of Section 66473.7 relative to
the determination of a “sufficient water supply” as defined therein.

The Project Developer has also filed Parcel Map No. 2007-41 which was accepted on February 19, 2008
and proposes a total of 43 parcels. Parcel Maps are typically approved by the Director of Planning and
Development. Parcel Map No. 2007-41 is expected to be approved after the City Council adopts the
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proposed Development Agreement. The Parcel Map will be conditioned upon compliance with the
Development Agreement.

Alternatives to the Development Agreement

Subsequent to the Planning Commission meeting of August 19, 2009, the Project Developer submitted to
the City on September 15, 2009, four alternatives for consideration in lieu of the proposed Development
Agreement. These include:

1. Make the exhibits to the Development Agreement addressing fees, exactions and
development standards (Exhibits D and F) conditions of approval of the Vesting Tentative
Parcel Map for the site. FCP would then proceed with the development of the site pursuant
to the rights granted by the Vesting Tentative Parcel Map.

2. The City and FCP enter into a letter of agreement setting forth the fees, exactions,
dedications and development standards that would apply to the project.

3. Proceed with the development of the site under the City's Planned Unit Development
("PUD") Ordinance.

4, Proceed with the Developmenl Agreement as currently drafted but state in the agreement

that the vesting rights afforded to FCP would be those vesting rights provided to FCP under
current law for his Vesting Tentative Parcel Map.

Options Nos. 1 and 3 would require the submittal of a conditional use permit which would include
detailed site plans and elevations. To date the proposed Town Center Project has yet to produce these
types of details. In addition, there still must be a mechanism to deal with the repeal of the Tulare Street
Official Plan Line within the Town Center proper in order for the street to be privately developed and
maintained, The repeal of an Official Plan Line does require a general plan amendment under options 1
and 3. Under the proposed Development Agreement, the repeal of Tulare Street would have been
incorporated as part of the document. The PUD option has commercial limitations, primarily interior
access only to the project site, which would prevent it from being a viable option.

Option 2 is not viable approach since it does not comply with the requirements of a development
Agreement set forth in the Government Code and would be difficult to enforce. Lastly, staff finds that the
Option 4 leaves uncertain the vesting period associated with this development. The project Developer
has been made aware of staff's position on these matters in a letter dated October 1, 2009, The most
recent discussions with Fancher Creek Properties appear to indicate a willingness to resolve the two
remaining open ltems.

CONCLUSION

The appropriateness of the proposed project has been examined with respect to its consistency with the
goals and policies of the 2025 Fresno General Plan the Roosevelt Community Plan; its compatibility with
surrounding existing or proposed uses; and its avoidance or mitigation of potentially significant adverse
environmental impacts. These factors have been evaluated as described above and by the
accompanying environmental assessment. Upon consideration of this evaluation, it can be concluded
that the proposed Development Agreement by and between the City of Fresno and Fancher Creek
Properties, LLC, Is consistent with the 2025 Fresno General Plan and Roosevelt Community Plan and,
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that the associated repeal of the Tulare Street Official Plan Line, as described earlier will comply with the
provisions of the Fresno Municipal Code.

Attachments: Vicinity Maps
Development Agreement by and between the City of Fresno and Fancher Creek Properties, LLC,
Exhibits A-L
Addendum to Environmental Impact Report No. 10133 dated June 29, 2009,
Flanning Commission Resolution No, 12973
Ordinance Bill approving Development Agreement
Ordinance Bill Approving the repeal of the Tulare Street Official Plan Line
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VICINITY MAP

Fancher Cresk Town Center
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RECITALS

WHEREAS, Fancher Creek Properties, LLC, a California limited liability company
("Developer”) is the owner of the real property situated in the City of Fresno, County of Fresno,
State of California, as described in Exhibit A attached hereto and incorporated by reference

("Subject Property"):

WHEREAS, Developer hereby warrants that any and all parties having record title
interest in the Subject Property which may ripen into a fee have subordinated to this instrument
and that all such instruments of subordination, If any, are attached hereto and made a part of

this instrument; and

WHEREAS, Developer Intends to develop the Subject Property pursuant to the terms of
that certain Development Agreement datedJ u;l'y 24 20/0 . by and between the City of
Fresno, a municipal corporation ("City") and Developer ('Development Agreement”) as part of
the larger Fancher Creek Project which shall be a mixed use, master-planned project that will
include residential communities, a town center, retail, a village center with senior housing, a
business park, park space and internal roads necessary for traffic circulation within the
boundaries of the Subject Property as well as to and from public rights-of-way in the vicinity of

the Subject Property; and

WHEREAS, development of the Subject Property includes those cerain internal roads,
Fancher Creek Drive and Tulare Avenue ("Internal Roads'), as the same are generally
depicted on that certain site map at Exhibit B attached hereto and incorporated by reference;

and

WHEREAS, the Internal Roads are included in and constitute an Integral part of the
Circulation Element of the 2025 Fresno General Plan adopted by the City on November 19,
2002 (Resolution No, 2002-379); and

WHEREAS, Developer desires to maintain the Internal Roads and intends to construct
the same to City specifications and maintain the same in the manner of private drives, retaining
control of maintenance, signage and installation of any and all utilities to be placed within or

along said Internal Roads; and
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WHEREAS, the City requires that the Internal Roads, though privately maintained, be
accessible to the public as deemed necessary in order to implement the aforementioned
Circulation Element of the 2025 Fresno General Plan.

COVENANTS, CONDITIONS AND RESTRICTIONS

NOW THEREFORE, in furtherance of the Recitals, which are hereby incorporated as if
fully set forth herein and in consideration of the covenants and promises contained herein and
for other valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
the Developer hereby covenants that the Subject Property shall be held, conveyed,
encumbered. used, occupied, developed, maintained, and improved subject to the following
covenants, conditions, and restrictions, which are for the purpose of enhancing attractiveness,
usefulness, value, desirability and safety of the Subject Property, the surrounding property, and
the public at large. and to minimize possible adverse effects on the pubiic health, safety, peace,
and general .welfare. Each of the covenants, conditions and restrictions contained in this
Easement for Public Access Over Intemal Roads ("Easement') shall run with the Subject
Property and shall be binding upon and inure to the benefit of each successive owner of the

Subject Property and his heirs, successors and assigns.

1. The Internal Roads shall be accessible to the public for pedestnian and vehicular
Ingress and egress, including emergency vehicle access at all times consistent with a public
right of way. Developer shall comply with the provisions of Sections 1008 and 1009 of the Civil
Code of the State of California to ensure that the Internal Roads. though accessible to the public
and public agencies as set forth in this Easement, continue to be maintained in the manner of
private drives and that the public does not obtain a prescriptive easement of any kind over,
under, through or across said Internal Roads The Internal Roads shall be renamed consistent

with local and State law.

2 Use of the Internal Roads shall at all times be subject to all applicable laws,
ordinances, rules, regulations and requirements of the City, County, State and any other
governmental authorities as lo law enforcement activities and application of the California

Vehicle Code,

3. Developer shall seek and acquire the City's prior approval, which approval shall

not be unreasonably withheld, in the event it seeks to alter the Internal Roads in any manner
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that can reasonably be expected to impact traffic circulation on said Internal Roads, including,
but not limited to changes in location from that agreed upon in the Development Agreement.

4. Each of the covenants, conditions and restrictions contained in this Easement
shall run with the Subject Property and shall be binding on each successive owner of the

Subject Property, his heirs, representatives, successors and assigns.

5. To the furthest extent allowed by law, Developer hereby agrees to indemnify,
hold harmless and defend City, its officers, officials, employees, agents and volunteers
("Indemnitees”) from any and all loss, liability. fines, penalties, forfeitures, costs and damages
incurred by Indemnitees, and from any and all claims, demands and actions in law or equity
(including attorneys' fees and litigation expenses) caused by, or ansing out of, the design,
construction, maintenance or use of the Internal Roads, as set forth herein, but specifically
excluding any loss. liability, fines, penalties, forfeitures, costs or damages caused by the active
or sole negligence, or the willful misconduct of Indemnitees, as well as any claims arnsing out of
or related lo property rights, inlerests or privileges. Notwithstanding the foregoing, during the
term of the Development Agreement or any other agreement entered into pursuant thereto
relating to construction and maintenance of the Internal Roads, the indemnity rights and
obligations shall be as set forth in the Development Agreement or the applicable agreement
entered into pursuant thereto with respect to the construction and maintenance of the Internal

Roads.

8 The covenants and conditions of this Easement are intended to benefit the public
and public properties as well as properties appurtenant. Accordingly, it is agreed that the City
shall have the right to enforce this Easement by any legal or equitable means.

7 The conditions and obligations of this Easement shall remain in full force and
effect until such time as the Planning and Development Director of the City of Fresno issues a
written release of such conditions and obligations and records such release with the Fresno

County Recorder.

8 The provisions of this Easement shall be deemed independent and severable
and the Invalidity or unenfarceability of any one provision or portion thereof shall not affect the
validity or enforceability of any other provision hereof Whenever the context of this Easement
so requires, in interpreting this Easement, any gender includes the other, the singular includes

the plural, and the plural includes the singular,
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IN WITNESS WHEREOF, Developer and City have caused this Agreement to be duly
executed as of the day and year first above written,

CITY:
CITY OF FRESNO,

a Municipal Corporation.

oy Lk deatf

Mark Secott, City Manaper

ATTEST.
REBECCA E KLISCH
City Clerk

By,
Deputy

7/124[10
APPROVED AS TO FORM
JAMES C. SANCHEZ

City Attorney

o O I

{uhn W Fox, Senior Deputy

Date: '):/ N; /ﬂwﬂ -

P37 152 2A IGS3 20004

DEVELOPER

FANCHER CREEK PROPERTIES, LLC,
a California limited liability company

By, KASHIAN ENTERPRISES,
a California limited partnership

/T - %
[ s
AU Lalwa A
Edward M. Kashian
General Partner

By. AFRICAL DEVELOPMENT, LLC,
a California Ilrn)'j liability company

ichards

Managing Member
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SUBORDINATION

The undersigned is holder of the beneficial interest in and under that certain Deed of
Trust, Assignment of Rents, Security Agreement and Fixture Filing dated May 1, 2006,
in, by and among:

FANCHER CREEK PROPERTIES, LLC, a California limited liability company, as
“Trustor” or "Borrower,"

FINANCIAL TITLE COMPANY, as "Trustee,”

and CENTRAL PACIFIC BANK, a Hawaii banking corporation, as "Beneficiary,”
recorded on May 12, 2006 as Document No. 2006-0101297 of the official records of the
office of the Fresno County Recorder (together with any and all amendments thereto or
modifications thereof (the "Deed of Trust'). The undersigned hereby expressly
subordinates said Deed of Trust and its beneficial interest thereto to the attached
EASEMENT FOR PUBLIC ACCESS OVER INTERNAL ROADS.

DATED: juj,? 32,,, 2010

BENEFICIARY

By: (/ Xe/c@)’}‘/ﬁ}fau@ , SUF°
SiD

e o iCe Pee
CENTRAL. FACIFIE WA

(Beneficiary to print/type Name and Title; and attach Notary
Acknowledgment)
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ACKNOWLEDGMENT
State of California :
County of San Diego )
on July 12, 2010 before me, Meagan Pomeroy Notary Public

(insert name and title of the officer)

personally appeared ___Reilly Shaughnessy

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

3. MEAGAN POMEROY
WITNESS my hand and official seal.

Signature A/’L_/‘Il ﬁ‘\ (Seal)
/I < ]

—

C/
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EXHIBIT A
DESCRIPTION OF THE SUBJECT PROPERTY OWNED IN FEE

[5ee Aftached]
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EXHIBIT A

DESCRIPTION OF THE SUBIECT PROPERTY OWNED IN FEE

The portion of the Northwest Quarter and the Soulhwest Chiarter of Section 4, Township 14
South, Range 21 East, Mount Diablo Base and Mendian, described as follows

Beginning al the Northwest cormer of said Section 4: thesice South 004°33" Last, along the
West line of said Northwest Quarter, o distance of 210,00 feet; thence South 89°41'21" East, &
distance of 83,50 feet 1o the TRUE POINT OF BEGINNING: thence South n9°41°21" Easl, a
distance of 155.84 feet; thence Noth 0°04'33" West, a distance of 207.77 feel to the mlersection
with the Southerly line of the 25 foot wide Pacific Gas & Electric Company easement, recorded
October 18, 1957 in Book 3982, page 624, Fresno County Recards, (hence South 72931'57"
East, along sard Southerly line, a distance of 17266 feet, thence South 17931'56" West, along
the beundary of the property decded ta the City of Fresno, recorded September 19, 1994 ac
Document No, 94146329 and recorded October 12, 1994, as Document No 94150187, Fresno
County Reeonds, 4 distance of 89.94 foel; thence South 72200 50" East alongr sard boundacy, n
distanee of 130,00 teet; thence North 17°31°56" East along sand Boandary, 4 Jistanze of 90,01
feet o the mierscenon with the Sauth boundary of Tract Ne. 2784, Lepaey Homes Na. |

recorded m Velume 31, pages 54 und 55 of Plals, Fresno County Records;  thence South
FZRDTSTY East, a distance of 983,00 feet to the Southeast corner of saud Tract No 178 thence
Seuth 72°20°26" East along the South boundaiy of Tract 1681, Fancher Creek Ranahos NO. 2,
recorded in Volume 14, page 25 of Mlas, Fresno ( ounty Records, a distance of 374 37 feel to the
nterseetion will the West boundary of Tract No. 1589, Fancher Creek Hanchos No | recorded
i Vélume 19, pages 23 and 24 Plats, Fresno County Records, sard West boundary also being
the centerhine of North Manila Aveaue: thence southerly along a non-tangent curve, alonp said
West boundary and centerline, whose vadius point bears South R0°00'43™ EBast, having a radius of
47746 fect, through a central angle of 18"28744", a distance of 15399 feet: thence Soutlt
RE207Z1™ Bast along said West houndary and centerline, a distance of 224 76 feet: thence
Southwesterly along a tangent curve, along said West boundary and centerline, concave to the
Novthwest, having a radius of 65,11 feel, through a central angle of TE"00700Y, a distance of
88,04 feet; thenee South 09°30"39% West, along said West boundary and cenledine. u distance of
TOINE feet;  thence  Southwesterly along a tangent curve, along smd West howndary and
centerline, eomeuve to the Southeast, having a radius of 358,10 feet. throwph o central anple of
A4MI3°25™, athstance of 27848 feet, lhence Southy 22°28°50" West, along sald West oy
and centerline, a distance of 10.00 feer; thence Soutl) 22"28°50" West, a distance of 177.20) feet,
themce Soutly 37°45°35" East, o distange O 252,08 feet 10 the centerlne: i Fanicher $heck;
thence Sowth 8757"14™ West along sad centerline, a distance of 3200 feet.  thence Souil
PR 3E™ West along said centerline,  distance of 421,74 feer 1o the interscehon with a ling
parallel with and 174.20 feer South of the North line of the south Halt of said Section 40 tience
Morth 8955 10" West along said live o distance of 1596 feet: thenee alemg the centerling of
Fancher Creek the followimg descibed conrses: (1) South 010700 Last, o distuee of 33,34
feel, (2 South Y54 28" East, wodistanee of 2400014 el {3V Southvwis alenig o Langent cuve,

coneave teetlie Northwest, baving a milids @ 284 60 feat, throuwsh 3 et dhgle af 3728 48"



distance of 186.17 feet, (4) thence South 33°34° 18" West, a distance of 59.81 feet: (5) thence
Southwesterly along a tangent cuive, concave to the Northwest, having a radius of 500.00 feet,
through a central angle of 19°15'44" distance of 168,09 feet; (6) thence South §2°50°02 West,
a distance of 119.90 feel; (7) thence South 58%43°21" West, a distance of 3291 feet: (%) thence
South 67"32°47" West, a distance of 79.19 fewt; (9) thence South 70°47'25™ West, o distance of
183.07 feet; (10) thence South $7%07°22" West, a distance of 187.40 fect: (11} thence Soulk
69°267 18" West, a distance of 206,48 feet; (12) thence South 73*38'53" Wesl, a distance of
B0O38 feet) (13) thence South 84°21°26™ West, a distance of 103.14 fect; (14) thence North
80°42753" West, a distance of 104.99 feet; (15) thence North 89734743 West, u distance of
375.76 feet to the Southeast comner of the property described by the deed recorded July 22, 1966
m Book 5339, page 451, Fresno County Records: thence North 0"04°26™ West, parallel with and
68.00 feet East of the West line of said Scction 4, a distance of 291 87 fect 1o a point ¥81.13 feel
South of the Naith line of said Southwest Quarter; thence North 07147317 Bast. a distance of
302:55 teet tooa ponnl 51858 feet South of said North line,  thenoe Mol 0904 25 West, parallel
with and 70.00 feel East of said West line, a distance of 329 &) teel:  thence North 0004 33
West, parallel wath and 70.00 feel East of said West line, a distance of 164].02 feet to a Jrant
which bedrs South (0437 East, a distance of 1000.00 feer snd North 89755727 East o
distance of 70.00 feet from the Nostlhwest corner of said Section 4, theice Newtly 8230031 East,
adistance ol $0 43 feet to the TRUE POINT OF BEGINNING.
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EXHIBIT B
SITE MAP

[See Attached]
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