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between the County of Fresno, a political subdivision of the State of California (the "County"), and the City
of Fresno, a municipal corporation and charter city (the "City").

5 RECITALS

6 Whereas, County owns, manages and operates the American Avenue Disposal Site ("Landfill").
7 The Landfill is used for the disposal of municipal solid waste pursuant to the California lntegrated Waste
8 Management Act of 1989 (Division 30 of the California Public Resources Code);

9 Whereas, the Landfill is a Class ttl, regíonal non-hazardous facility;

10 Whereas, the County Board of Supervisors approved, on May 7, 1985, Conditional Use Permit
l1 2146 which allowed the expansion of the Landfill to be classified as a regional landfill and requires that12 any commercial or municipal public operators that use the Landfill shall enter into a Landfill use13 agreement with County;

14 Whereas, in 1993, the City and the County entered into a landfill use agreement, pursuant tol5 which the County agreed to provide disposal capacity for waste generated in the City, and the City agreed16 to deliver to the Landfill all municipal solid waste collected by the City, and this agreement was in éffect17 through June 30,2014;

Whereas, City and County entered into a month{o-month disposal agreement, beginning July 1,
2014,1o provide the opportunity to negotiate a new disposal agreement;

Whereas, City and County have negotiated and desire to enter into this disposal agreement on
the terms and conditions set forth herein;

Whereas, City has determined that the execution of this Agreement by the City will serve the
public health, safety and welfare of the City by providing predictable and reliable long-term disposal
service, and the continuation of sound environmental management; and,

Whereas, County has determined that the execution of this Agreement will serve the public
health, safety and welfare by providing a more stable, predictable and reliable supply of municipai solid
waste and the resulting service payment revenue, thereby enabling County to finance the planning,
management and operations of the Landfill consistent with its obligations to the State;

29 lt is, therefore, agreed as follows:

ARTICLE I
DEFINITIONS AND INTERPRETATION

32 SECTION 1.1 DEFINITIONS.

33 As used in this Agreement, the following terms shall have the meanings set forth below.

34 "Acceptable Waste" means all garbage, refuse, rubbish and other materials and substances35 discarded or rejected as being spent, useless, worthless or in excess to the owners at the time of such36 discard or rejection and which are normally disposed of by or collected from residential (single family and37 multi-family), commercial, industrial, governmental and institutional establishments and which are38 acceptable at Class lll landfills under Applicable Law.
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"Act" means the California lntegrated Waste Management Act of 1989 (Division 30 of the California
Public Resources Code), as amended, supplemented, superseded and replaced from time to time.

"Agreement" means this Landfill Use Agreement between County and City as the same may be
amended or modified from time to time in accordance herewith.

"Annual Evaluation Period" means the period of time, commencing on July 1 of each flscal year
during which the Contract Disposal Rate applicable to the immediately preceding Contract Year (i.e., the
fiscal year having just ended) is determined in accordance with the procedure for annual waste flow
reconciliation and enforcement specified in Section 3.1(C) of this Agreement.

47 "Aoolicable Law" means the Act, the Fresno County Ordinance, CERCLA, RCRA, CEQA, any Legal
48 Entitlement and any federal or state rule, regulation, requirement, guideline, permit, action, determination
49 or order of any Governmental Body having jurisdiction, applicable from time to time to the siting, design,
50 permitting, acquisition, construction, equipping, financing, ownership, possession, operation or5l maintenance of the Landfill, the transfer, handlino, transportation and disposal of Acceptable Waste,
52 Unacceptable Waste. or any other transaction or matter contemplated hereby (including any of the
53 foregoing which concern health, safety, fire, environmental protection, mitigation monitoring plans and
s4 building codes).

55 "CalRecycle" means the California Department of Resources Recycling and Recovery.
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"CEQA' means the California Environmental Quality Act, codifled at Cal. Pub. Res. Code
Section 21000 ef seg. as amended or superseded, and the regulations promulgated thereunder.

"CERCLA' means the Comprehensive Environmental Response, Compensation, and Liability Act,
42 U.S.C.A. Section 9601 ef seq., as amended or superseded, and the regulations promulgated
thereunder.

"Change in Law" means any legislative enactment, or issuance of a controlling administrative
regulation or judicial opinion, on or after the Commencement Date, providing for new or revised legal
requirements, including without limitation any expansion in scope or material modification of any
Applicable Law, that has a material and adverse effect on the performance by the parties of their
respective obligations under this Agreement, or on the siting, design, permitting, acquisition, construction,
equipping, financing, ownership, possession, operation or maintenance of the Landfill.

A "Change in Law" also shall include any new or revised requirements relating to the funding or provision,
by or at the direction of local public agencies, of waste collection and disposal services.

"City" means the City of Fresno, a municipal corporation and charter city.

"City Acceptable Waste" means all Acceptable Waste which was originally discarded by the first
generator thereof within the City's Solid Waste Collection Service Area and collected or delivered by City
or its Transfer Station Operators.

"City's Solid Waste Collection Service Area" means the most current incorporated territorial limits of
the City of Fresno, and also includes any areas contiguous with but outside of those incorporated limits, in
which the City, pursuant to any separate agreement with the County, provides solid waste collection
servtces.

"Commencement Date" means the date on which the obligations of the parties hereto shall
commence, which shall be January 1,2015.
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8l "Contract Date" means the date on which this Agreement has been executed by both parties hereto.
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"Contract Disoosal Rate" has the meaning specified in Sections 4.1 and 4.2.

"Contract Year" means the fìscal year commencing on July 1 in any calendar year and ending on
June30ofthefollowingcalendaryear. (Forexample,thefiscalyearfromJulyl,20l5throughJune30,
2016 shall be hereinafter referenced as Contract Year 2015.)

"Controllable Waste" means all City Acceptable Waste with respect to which City has the legal or
contractual ability to determine the disposal location therefor and which is:

(1) City Acceptable Waste that is not recycled;

(2) Collected and hauled by City or by its Transfer Station Operators as hereinafter defined.

"County" means the County of Fresno, a political subdivision of the State of California and party to
this Agreement.

"Financial Model" means the Excel workbook prepared by HF&H Consultants, LLC and accepted by
the City and County, which is attached hereto as Attachment A and by this reference incorporated into
this Agreement as though fully set forth herein.

"Hazardous Substance" has the meaning given such term under Applicable Law, as amended from
time to time including but not limited to any of the following: CERCLA, the Carpenter-Presley-Tanner
Hazardous Substance Account Act (California Health and Safety Code Section 25300 ef seg.), and Titles
22 and 26 of the California Code of Regulations and other regulations promulgated thereunder.

99 "Hazardous Waste" means:

100 (a) any waste which by reason of its quality, concentration, composition or physical, chemical or
l0l infectious characteristics may do either of the following: cause, or significantly contribute to, an increase
102 in mortality or an increase in serious irreversible, or incapacitating reversible, illness, or pose a substantial
103 threat or potential hazard to human health or the environment, or any waste which is defined or regulated
104 as a hazardous waste, toxic substance, hazardous chemical substance or mixture, or asbestos under
105 Applicable Law, as amended from time to time including, but not limited to any of the following: (1) the
106 federal Resource Conservation and Recovery Act and the regulations contained in 40 CFR Parts 260-
107 281; (2) the Toxic Substances Control Act (15 U.S.C. Sections 2601 etseg.) and the regulations
108 contained in 40 CFR Parts 761-766; (3) California Health and Safety Code, Section25117 (West 1992 &
109 Supp. 1996); (4) California Public Resources Code, Section40141 (West 1996); and (5) any future
ll0 additional or amended Applicable Law enacted subsequent to the Commencement Date hereof and
1l I pertaining to the identification, treatment, storage or disposal of toxic substances or hazardous wastes; or

112 (b) radioactive materials which are source, special nuclear or by-product material as defined by the
l13 Atomic Energy Act of 1954 (42 U.S.C. Section 2011 et seg.) and the regulations contained in 10 CFR
ll4 Part 40.

115 "Landfill" means the American Avenue Disposal Site, a Class lll regional landfill owned and operated
116 by the County of Fresno, and located at 18950 W. American Ave., Kerman, California.

ll7 "Leqal Proceedinq" means every action, suit, litigation, arbitration, administrative proceeding, and
I l8 other legal or equitable proceeding having a bearing upon this Agreement.

"Prohibited Medical Waste" means any medical or infectious waste prohibited or restricted under
Applicable Law from being received by or disposed at the Landfitl.

"Resource Conservation and Recovery Act" or "RCRA" means the Resource Conservation and
Recovery Acl, 42 U.S.C. Sections 6901 ef seq., as amended and superseded.
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123 "State" means the State of California.

124 "Term" means the initial term of the Agreement, the duration of which as specified in Section 6.1
125 hereof shall be from the Commencement Date through June 30, 2035, unless terminated in accordance
126 with Article V.

127 "þ" means a "short ton" of 2,000 pounds.

128 "Transfer Station" means the Cedar Avenue Recycling and Transfer Station (CARTS, lncorporated)
129 or any other waste handling facility to which the City delivers or directs delivery of Acceptable Waste for
130 transfer and transport for disposal in the Landfill.

"Transfer Station Ooerator" means:

(1) CARTS, lncorporated, or any other Transfer Station Operator, including the City, who provides
Transfer Station services for the City; and

(2) Other waste haulers that collect Acceptable Waste within the City's Solid Waste Collection
Service Area, and are contractually required to dispose of Controllable Waste at the Landfill.

Provided, that the City and County may, as may be warranted from time to time, add, delete or
change the list of waste haulers that are required to deliver Controllable Waste to the Landflll, through
the mutual written consent of those parties' respective solid waste managers.

139 "Unacceptable Waste" means Hazardous Waste; Hazardous Substances; Prohibited MedicalWaste;
140 explosives, ordnance, highly flammable substances, and noxious materials and lead-acid batteries
l4l (except if delivered in minimal quantities); drums and closed containers; liquid waste, oil, human wastes;
142 machinery and equipment from commercial or industrial sources, such as hardened gears, shafts, motor143 vehicles or major components thereof, agricultural equipment, trailers, marine vessels and steel cable;144 hot loads; and any waste which the Landfill is prohibited from receiving under Applicable Law.

145 "Uncontrollable Circumstance" means any act, event or condition affecting the Landfill, County, or
146 City, or their contractors or suppliers to the extent that it materially and adversely affects the ability of147 either party to perform any obligation under the Agreement (except for payment obligations), if such act,148 event or condition is beyond the reasonable control of and also is not the result of the willful or negligent
149 act, error or omission or failure to exercise reasonable diligence on the part of the party relying thereon as150 justification for not performing an obligation or complying with any condition required of such party under
151 the Agreement; provided, however, that the contesting in good faith or the failure in good faith to contest
152 such action or inaction shall not be construed as willful or negligent action or a lack of reasonable
153 diligence of either party. Examples of Uncontrollable Circumstances are:

(1) an act of God, landslide, lightning, earthquake, fire, explosion, flood, sabotage or similar
occurrence, acts of a public enemy, extortion, war, blockade or insurrection, riot or civil disturbance; and,

(2) a Change in Law, excepting only a Change in Law that was both initiated and enacted by the
County and as to which its enactment was not required in order to comply with or implement a Change in
Law effectively imposed upon the County by State or federal authorities.

SECTION 1.2 INTERPRETATION.

ln this Agreement, unless the context otherwise requtres:

(A) Gender and Plurality. Words of the masculine gender mean and include correlative words of the
feminine and neuter genders and words importing the singular number mean and include the plural
number and vice versa.
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(B) Persons. Words importing persons include firms, companies, associations, general partnerships,
limited partnerships, trusts, business trusts, corporations, and other legal entities, including public bodies,
as well as individuals.

(C) No Third Partv Beneficiaries. Nothing in this Agreement is intended to confer on any waste
haulers, Transfer Station Operators, or any other person other than the parties hereto and their respective
successors and assigns hereunder, any rights or remedies under or by reason of this Agreement.

(D) Counterparts. This Agreement may be executed in any number of original counterparts. All such
counterparts shall constitute but one and the same Agreement.

(E) Aoplicable Law. This Agreement shall be governed by and construed in accordance with the
Applicable Laws of the State of California.

174 (F) Severabilitv. lf any clause, provision, subsection, Section or Article of this Agreement shall be
175 ruled invalid by any court of jurisdiction, then the invalidity of such clause, provision, subsection, Section
176 or Article shall not affect any of the remaining provisions hereof, and this Agreement shall be construed
177 and enforced as if such invalid portion did not exist, unless such invalidity frustrates the underlying
178 primary purpose of the Agreement.

179 (G) lntegration: Preservation of Certain Agreements. This Agreement, including the Financial Model,
180 Attachment A hereto, contains the entire agreement between the parties with respect to the transactions
l8l contemplated hereby. This Agreement shall completely and fully supersede all prior understandings and
182 agreements between the Parties with respect to such transactions.

183 (H) Recitals. The recitals to this Agreement are not intended to bind the parties hereto. ln the event184 of a conflict between the recitals and the operative provisions of thisAgreement, the operative provisions
185 shall prevail. The recitals shall not be used to interpret the provisions of the Agreement.

ARTICLE II
REPRESENTATIONS AN D WARRANTIES

SECTION 2.1 REPRESENTATIONS AND WARRANTIES OF CITY.

City represents and warrants that:

(A) Authority to Direct Flow. City has the authority to direct the flow of Controllable Waste generated
in its City.

192 (B) Will Not Cause Breach. Neither the execution of this Agreement nor the performance by City of193 their obligations hereunder: (1) conflicts with, violates or results in a breach of any applicable law; or (2)
194 conflicts with, violates or results in a breach of any term or condition of any judgment, decree, agreement
195 or instrument to which City is a party or by which City is bound, or constitutes a default under any such196 judgment, decree, agreement or instrument.

(C) Absence of Litigation. There is no action, suit or other proceeding as of the date of this
Agreement, at law or in equity, or to the best of City's knowledge, any investigation, before or by any
court or governmental authority, pending or threatened against City which is likely to result in an
unfavorable decision, ruling or finding which would materially and adversely affect the validity or
enforceability of this Agreement or any such agreement or instrument entered into by City in connection
with the transactions contemplated hereby, or which could materially and adversely affect the ability of
City to perform its obligations hereunder or which would have a material adverse effect on the financial
condition of City.

SECTION 2.2 REPRESENTATIONS AND WARRANTIES OF COUNTY.
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206 County represents and warrants that:

207 (A) Landfill Status. The daily permitted capacity of the Landfill is sufficient to accommodate City
208 demand. The Landfill is permitted to August 2031 with reasonable expectations that the permit witl be
209 extended beyond the term of this Agreement.

210 (B) Will Not Cause Breach. Neither the execution of this Agreement nor the performance by County2lI of its obligations hereunder: (1) conflicts with, violates or results in a breach of any applicable law; or (2)
212 conflicts with, violates or results in a breach of any term or condition of any judgment, decree, agreement
213 or instrument to which County is a party or by which County is bound, or constitutes a default under any214 such judgment, decree, agreement or instrumen

(C) Absence of Litiqation. There is no action, suit or other proceeding as of the date of this
Agreement, at law or in equity, or to the best of County's knowledge, any investigation, before or by any
court or governmental authority, pending or threatened against County which is likely to result in an
unfavorable decision, ruling or finding which would materially and adversely affect the validity or
enforceability of this Agreement or any such agreement or instrument entered into by County in
connection with the transactions contemplated hereby, or which could materially and adversely affect the
ability of County to perform its obligations hereunder or which would have a material adverse effect on the
financial condition of County.

(D) Adequate Reserves. As of the Contract Date, County has adequate reserves to meet regulatory
compliance.

225 ARTICLE III
226 DELIVERY AND ACCEPTANCE OF WASTE AND PROVISION OF DISPOSAL SERVICE

227 SECÏION 3.1 DELIVERY OF WASTE AND CITY COMMITMENTS.

228 (A) Waste Disposal Covenant. From and after the Commencement Date and throughout the Term of229 this Agreement, City shall exercise all legal and contractual power and authority which it may possess
230 from time to time to deliver or cause the delivery of all Controllable Waste to the Landfill in accordance231 herewith.

232 (B) Power to Oblioate Waste Disposal and Complv with this Aqreement.

(i) City has the right without material restriction on and after the Commencement Date to direct
the delivery of all Controllable Waste to a disposal location selected by City (whether or not such
Controllable Waste is delivered to a Transfer Station as an intermediate step prior to its disposal at
the Landfill) and otherwise to comply with its obligations under this Agreement with respect to
Controllable Waste;

(ii) City shall designate the Landfill as the disposal location for all Controllable Waste pursuant to
such contract, lease or other agreements executed by city during the Agreement rerm;

(iii) City shall require any materials recovery facility, or other processing facility to which
Controllable Waste is delivered for processing to deliver certification to the County, under penalty of
perjury, of the amounts of Controllable Waste received and residue remaining from processing at
such Material Processing Facility or other processing facility; and,

(iv) On and after the Commencement Date and throughout the term of this Agreement City shall
not enter into any contract, lease, agreement or obligation, issue any permit, license or approval, or
adopt any ordinance, resolution or law which is materially inconsistent with the requirements of this
Agreement.
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248 (C) Waste Flow Reconciliation and Enforcement. City acknowledges and agrees that the tipping fee
249 is based on the amount of tonnage of Controllable Waste delivered by City or its Transfer Station
250 Operato(s) to the Landfill. At the beginning of each Annual Evaluation Period the Contract Disposal Rate
251 will be set at the initially presumed tonnage delivery range of 250,000 - 299,999 Tons per year. lf it is
252 determined, by County's review and reconciliation of the tonnage delivery records, that the total amount
253 of Tons delivered by the City and its Transfer Station Operato(s) to the Landfill during the immediately
254 preceding Contract Year is less than 250,000 Tons, then the City shall pay the County, within 45 days
255 after receipt of invoice, the difference in the Contract Disposal Rate tier multiplied times the number of
256 Tons determined by County to have actually been delivered by the City and its Transfer Station257 Operator(s) to the Landfill during the immediately preceding Contract Year. lf it is determined by County's
258 review and reconciliation that the total Tons delivered by the City and its Transfer Station Operator(s) to
259 the Landfill during the immediately preceding Contract Year exceeded 299,999 Tons, then the County260 shall provide the City a credit within 45 days after County's completion of the review and reconciliation in
261 the amount of the appropriate Contract Disposal Rate tier multiplied times the number of Tons delivered
262 during the immediately preceding Contract Year.

Provided, that tonnage deliveries during the initial six-month period of the Agreement, from the
Commencement Date through June 30, 2015, shall not be considered in the first such Annual Evaluation
Period reconciliation that will commence on July 1,2016.

(D) Citv Termination. ln the event the City Terminates this Agreement for convenience as specified in
Section 5.1, as a result of such termination for convenience, the City agrees to pay to County a dollar
amount equal to the City's reconciled total annual tonnage delivery amount for the immediately preceding
Contract Year, as determined by the County pursuant to Section 3.1(C) above (which shall in no event bè
less than 250,000 tons), multiplied by the then current Contract Disposal Rate.

271 (E) Annexations and Restructurinq. lt is the intention of the parties that this Agreement and the272 obligations and rights of City hereunder, including the Contract Disposal Rate, shall, to the extent273 permitted by Applicable Law, extend to any territory annexed by City (or any territory with respect to which274 City assumes solid waste management responsibility from a Sanitary District or other public entity) and275 shall bind any successor or restructured Governmental Body which shall assume or succeed to the rights
276 of City under Applicable Law.

(F) Hazardous Waste ldentification and Exclusion Program. City shall take, and direct its Transfer
Station Operators to take, all reasonable precautions and use all reasonable efforts to prevent the
disposal of Hazardous Materials at the Landfill. City shall educate, and direct its Transfer Station
Operators to educate, residents on proper Household Hazardous Waste disposal. City shall train, and
direct its waste collection drivers and Transfer Station Operators to identify Hazardous Waste in the waste
stream and prevent its collection, and shall conduct a load check program to identify loads where
Hazardous Waste was inadvertently included and to remove the material before delivery to the Landfill.

SECTION 3.2 PROVISION OF DISPOSAL SERVICES BY COUNTY.

(A) Service Covenant. Commencing on the Commencement Date, County shall provide landfill
disposal services for all controllable waste at the Landfill, and shall do and perform all acts and things
which may be necessary or desirable in connection with its covenants in this Agreement, including
without limitation all planning, development, administration, implementation, construction, operation,
maintenance, management, financing and contract work related thereto or undertaken in connection
therewith.

(B) Means and Methods, Best lndustrv Practices. County shall exercise all reasonable efforts to
minimize the costs incurred in complying with this Agreement consistent with its responsibilities hereunder
and under this Agreement, Applicable Law and prudent solid waste management practice and
environmental considerations. County shall operate the Landfill in accordance with Applicable Law, and
using means and methods consistent with best industry practices.
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(C) Daily Capaetv. County shall immediately advise City by telephone of any situation, event, or
circumstance which results in the partial or complete inability of County to receive Controllable Waste at
the Landfill, alternatives available, and County's best estimate of the probable duration. County shall
confirm such advice in writing within 24 hours of the occurrence of any such inability. County shall
exercise all reasonable efforts to resume normal operation of the Landfill as soon as possible.

(D) County Controllable Waste. ln order to help control the per Ton cost of Landfill operations, County
will use all reasonable efforts, to include flow control requirements directing disposal tonnage to the
Landfill in its future solid waste collection agreements where the Landfill is a reasonable disposal option.
Parties acknowledge use of the Landfill is geographically impractical for some unincorporated areas of
County.

(E) Closure, Post-Closure and Corrective Action Reserve Funds. County will reserve sufficient funds
for anticipated liabilities and for future closure and post-closure and corrective action costs in accordance
with the California Code of Regulations -litle 27.

312 (F) Emergencv Conditions. As soon as City becomes aware of an emergency situation, City will
313 notify County. County will adjust operating hours and will account for any additional Operating Cost
314 incurred to accommodate emergency conditions. City shall compensate County for all reasonable
315 additional Operating Cost incurred to accommodate such emergency conditions.

316 SECTION 3.3 COUNTY RIGHT TO REFUSE WASTE.

317 (A) Right of Refusal. Notwithstanding any other provision hereof, County may refuse delivery of:

318 . Hazardous Waste;

319 o Controllable Waste delivered before or after posted hours for delivery; and,

320 . Unacceptable Waste.

321 (B) ldentification of Unacceptable Waste. County shall have the right (but not the duty or the
322 obligation) to inspect all vehicles delivering material to the Landfill, and may require that the City and/or its
323 Transfer Station Operator(s) proceed to remove any Unacceptable Waste from such vehicle before it is
324 unloaded. lf County determines that it is impractical to separate Controllable Waste from Unacceptable
325 Waste in any vehicle, or if the City or its Transfer Station Operator(s) is unwilling to make such
326 separation, or if any vehicle is carrying waste which may spill or leak, then County may reject the entire
327 load, and City or its Transfer Station Operato(s) shall forthwith remove or cause the removal of the entire
328 delivery from the Landfill. County may take all reasonable measures to prevent waste from being blown
329 or scattered before and during unloading. City shall observe and comply with Applicable Law, the
330 operating rules and regulations of County, and the provisions of this Agreement prohibiting the delivery of
331 Unacceptable Waste to the Landfill.

332 (C) Hazardous Waste and Hazardous Substances. The parties acknowledge that the Landfill has not
333 been designed or permitted, and is not intended to be used in any manner or to any extent, for the
334 handling, transportation, storage or disposal of non-Household Hazardous Waste or Hazardous
335 Substances. Neither County nor City shall countenance or knowingly permit the delivery of Hazardous
336 Waste or Hazardous Substances to the Landfill.

(D) Disoosal of Unacceotable Waste and Hazardous Waste. lf Unacceptable Waste or Hazardous
Waste is discovered in a vehicle at the Landfill, the driver of the vehicle will not be permitted to discharge
the load. lf a vehicle is observed unloading Unacceptable Waste or Hazardous Waste in the Landfill
tipping area, County personnel will use all reasonable efforts to assure that such material has been
characterized, properly secured and its disposition resolved at City's expense. The return or reloading
onto the delivery vehicle of any Hazardous Waste, Prohibited Medical Waste or other waste requiring
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special handling or transportation shall be conducted in accordance with Applicable Law, likewise at
City's expense.

SECTION 3.4 MISCELLANEOUS OPERATIONAL MATTERS.

(A) Operatinq Davs and Hours. The Landfill is currently scheduled to be open to the public the
following hours and days:

. Monday - Friday: 7:00 a.m. to 3:00 p.m.

. Saturday: 8:00 a.m. to 2:30 p.m.

. Sunday: Closed

. Closed the following holidays:
Thanksgiving Day, Christmas Day and New Year's Day.

(B) Hours of operation may be modified at County's discretion, following any subsequent discussions
with the City.

ARTICLE IV
CONTRACT DISPOSAL RATE

SECTION 4.1 CHARGING AND SECURING PAYMENT OF CONTRACT DISPOSAL RATE.

City acknowledges that County shall have the right to charge and collect a fee for the acceptance and
disposal of Controllable Waste delivered to the Landfill by City and its Transfer Station Operator(s). The
Contract Disposal Rate shall be calculated and established, and may be modified, as provided in
Section 4.2, and the approved Financial Model, Attachment A hereto. ln addition, City acknowledges that
County shall have the right to establish as part of the operating rules and regulations reasonable
measures to secure the payment of all Contract Disposal Rates.

SECTION 4.2 CONTRACT DISPOSAL RATE.

(A) Establishment of Contract Disoosal Rate. The Contract Disposal Rate, beginning with the
Commencement Date through and including Contract Year 2015 shall be based on the 250,000 -
299,999 Tons per year in accordance with the following Contract Disposal Rate Table:

CONTRACT DISPOSAL RATE TABLE

0 -49,999 Tons per Year $22.50. per Ton (as of 11112015 rate)

50,000 - 149,999 Tons per Year $2 1 .50. per Ton (as of I l1l20l 5 rate)

150,000 - 249,999 Tons per Year $21.00. per Ton (as of 11112015 rate)

250,000 - 299,999 Tons per Year $18.50. per Ton (as of th/2015 rate)

300,000 Plus Tons per Year $18.00. per Ton (as of 11112015 rate)

* Refer to currently approved Financial Model, Attachment A, for determination of
rates for each Contract Year commencing on or after July 1, 2016.

For example, if the total Controllable Waste Tons delivered by the City in Contract Year 201S is
ultimately determined, as a result of the annual reconciliation provided for in Section 3.1(C), to have
been between 250,000 and 299,999 Tons, then all such Tons will have been appropriately charged at
the initial Commencement Date rate of $18.50 per Ton. However, if the tonnage delivered to the
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Landfill in Contract Year 2015 is ultimately determined to have been between 50,000 and 149,999
Tons, then the appropriate charge would be at the rate of $21.50 per Ton, and the City would be
responsible for payment of the difference within 45 days after receipt of invoice as more thoroughly
provided above in Section 3.1(C).

(B) Standard Annual Adiustment. The Contract Disposal Rate shall be adjusted each July 1,
beginning July 1,2016. The Contract Disposal Rates shall increase each Year by two and one-half
percent (2.5o/o) unless other adjustments are necessary as specified in Section 4.2.

On each April 1, commencing April 1, 2016, County shall provide City with notice of the adjustment to
the Contract Disposal Rate to be effective the following July 1. Such notice shall contain the updated
Financial Model (Attachment A). County will calculate the new Contract Disposal Rate each year.

(C) Adiustment Resultino from lncreased Fees. ln addition to the other adjustments specified herein,
the Contract Disposal Rate shall be adjusted to reflect the imposition of new fees or increase in existing
fees relating to the disposal of Controllable Waste imposed by state, federal or other agencies (e.g., the
State's lntegrated Waste Management fee, which is currently $1.40 per Ton),. The adjustment shalt be
equal to the amount of any new or increased fee, and the adjustment shall take effect so as to coincide
with the imposition of the new or increased fee. County shall provide notice of any increase pursuant to
this Section 4.2(C) as soon as practicable after becoming aware of the imposition or increase of any fees
as described above.

(D) . County may
increase Contract Disposal Rates for the following reasons:

i) lncreased costs incurred by County (in excess of available insurance proceeds) due to
the occurrence of one or more Uncontrollable Circumstances, other than Changes in Law;

ii) lncreased costs incurred by County (in excess of available insurance proceeds) due to
the occurrence of one or more Changes in Law; and/or,

iii) Costs incurred by County (in excess of available insurance proceeds and amounts
available in the Corrective Action Fund for such purposes) remediating environmental conditions
at the Landfill, which, if uncorrected, could give rise to potential claims under CERCLA or related
federal or state statutes.

Any adjustments to the Contract Disposal Rate permitted by this Section shall be calculated by
County to reflect the actual costs or expenses of addressing the circumstance or circumstances pursuant
to which the adjustment is authorized. County will provide supporting cost detail to City for review.
Should the City identify errors in the calculations it shall promptly inform the County.

409 (E)Operations Review.

410 At least once every five years, County will, in coordination with City, update the values in the
4ll Financial Model. County will appropriately document the process and assumptions employed in preparing
412 the update to the Financial Model and will provide such supporting documentation for the City's review,
413 together with the updated Financial Model. The purpose of this review is to ensure that the Contract
414 Disposal Rate reasonably reflects the actual operating cost, including reviewing the cost effectiveness of
415 operating procedures and the adequacy of the Contract Disposal Rate to support Landfill operations and
416 longterm liabilities addressing, at a minimum, the following elements:

417 1. Currently received and projected Acceptable Waste, in Tons;

418 2. Revenues and expenditures;
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419 3. Cash fund balances including, but not limited to:

420 (i) Reserves for closure of the Landfill;

421 (ii) Amounts reserved by County for funding Landfìll post closure maintenance and
422 monitoring;

423 (iii) Amounts reserved by County for funding Landfill expansion;

424 (iv) Amounts reserved by County for Landfill corrective action;

425 (v) Amounts reserved by County for Landfill capital equipment; and

426 (vi) Amounts reserved by County for the Landfill operating reserve, which shall be an
427 amount equal to no more than three (3) months of projected budgeted expenses for the Landfill at
428 the end of the Agreement Term.

429 County shall provide this operating review and supporting documentation to City for review by
430 February 1 prior to the next July I Contract Disposal Rate adjustment effective date. lf the City disputes
431 the requested adjustment, it shall provide the County with a written description of the reason for the
432 dispute by March 1 prior to the July 1 effective date of the rate adjustment. County and City will meet and
433 confer to discuss the applicability of assumptions made in determining the new Contract Disposal Rate
434 and, if applicable, adjust the financial projection accordingly to determine the applicable new Contract
435 Disposal Rate. lf parties cannot mutually agree on a Contract Disposal Rate, parties will mutually select a
436 third party to assist in evaluating the proposed Contract Disposal Rate and supporting detail, and in
437 assisting the parties in negotiating a re-set rate.

438 Data used for the review shall be based on actual results through the fiscal year ended immediately
439 prior to the year the review is conducted and known new revenues and expenses, with the resulting new
440 Contract Disposal Rate to be effective immediately following the fiscal year in which the review is
441 conducted. The five-year operating reviews will be conducted on the following schedule, which will be
442 extended for two additional five-year reviews if the ten-year term extension is enacted per Section 6.2:

Rate Adiustment Effective Date Year Review is Conducted Based on Actual Results Throuqh FY443

444
445
446
447
448

449

July 1,2019
July 1,2024
Julv 1. 2029
¡ulí t, 2034,1l

FY 2018t19
FY 2023t24
FY 2028t29
FY 2032t33

FY 2017t18
FY 2022t23
FY 2027t28
FY 2031t32

(1) Applicable if contract is extended per Section 6.2.

SECTION 4.3 RESPONSIBILITY FOR PAYMENT OF THE CONTRACT DISPOSAL RATE

450 (A) Payment by Citv. City shall pay the Contract Disposal Rate for Controllable Waste City municipal
451 collection forces deliver to the Landfill, and shall take all such budgetary, appropriation and other action
452 as may be necessary to provide for the timely payment of the Contract Disposal Rate. Such action may
453 include, depending upon the means authorized by City to provide for such payment, the levy and
454 collection of general or special taxes, the imposition of benefit assessments, or the collection of user fees,
455 generator charges or other similar impositions for municipal solid waste disposal. City shall exercise all
456 reasonable efforts in accordance with Applicable Law to levy and impose all such taxes, assessments,
457 fees or charges, and will take all steps, actions and proceedings for the enforcement, collection and
458 payment of all such amounts which shall become delinquent, to the full extent permitted by Applicable
459 Law.
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460 (B) Payment bv Transfer Station Operators. With respect to Controllable Waste delivered by the
461 Transfer Station Operators other than City municipal collection forces, the obligation to the Contract
462 Disposal Rate shall rest with such Transfer Station Operators and not with City. However, City shall set
463 rates in a manner to reasonably compensate its Transfer Station Operators for the cost of delivering
464 Controllable Waste at the Contract Disposal Rate. City shall not be financially responsible for any delay
465 or failure by such Transfer Station Operators to pay the Contract Disposal Rate or any portion thereof
466 when due. ln the event of any such failure, County and City shall cooperate with each other and use all
467 reasonable efforts to obtain timely payment. Such efforts by County may include, without limitation and
468 as appropriate, requiring cash payments for disposal rights from such Transfer Station Operators, not
469 accepting waste from Transfer Station Operators, requirement for posting of a security bond, and initiating
470 a Legal Proceeding for payment and damages, and the availability to County of any and all such remedial
471 actions shall be deemed cumulative and not mutually exclusive. Such efforts by City may include, as
472 appropriate, Legal Proceedings to suspend, revoke or terminate the Transfer Station Operator's
473 agreement with the City, permit or license rights.

474 (C) Disoutes. lf City disputes any amount billed by County in any billing statement, City shall
475 nonetheless pay the billed amount and shall provide County with written objection within 15 business
476 days of the receipt of such billing statement indicating the scale transaction(s) and amount that is being
477 disputed and providing all reasons then known to City for any objection to or disagreement with such
478 amount. lf City and County are not able to resolve such dispute within 30 business days after City's
479 objection, either party may pursue appropriate legal remedies as permitted per this Agreement.

480 SECTION 4.4 GATE FEE BILLING.

481 County shall record tonnage delivered by City municipal collection forces and shall submit invoices to
482 City for payment. County shall record tonnage delivered by City Transfer Station Operators forces and
483 shall submit invoices to City Transfer Station Operators for payment. City and City Transfer Station
484 Operators shall remit payment within 45 calendar days of receipt of invoice.

ARTICLE V
TERMINATION

487 SECTION 5.1 TERMINATION.

488 (A) TERMTNATTON BY C|TY:

489 (i) City shall have the right to terminate this Agreement in its sole discretion, for its
490 convenience and without cause at any time during the Term hereof upon a minimum of 90 calendar
491 days' written notice to County. Provided, that if City exercises its rights to terminate the Agreement
492 pursuant to this Section, City shall pay to County, within 90 calendar days of City's delivery of such
493 written notice, a termination fee equal to the dollar amount calculated in accordance with Section
4e4 3.1(D).

495 (ii) lf City gives the required 90 days' advance written notice, and pays the termination fee to
496 County in a timely manner, it is specifically agreed that upon satisfaction of both of those
497 contingencies the County will incur no additional damage based solely on City's Termination of this
498 Agreement under this Section 5.1. lt is acknowledged that the agreed upon termination fee is
499 essentially a liquidated damages provision, providing a reasonable estimate of the amount of damages
500 County would incur solely as a result of City's Termination of the Agreement under this Section 5.1, in
501 consideration of all the circumstances and based also on the extreme difficulty and impracticability of
502 any attempt to determine the exact amount of such damages.
503

504 lt is further specifically understood and agreed that the foregoing shall not be construed as a waiver by
505 County of any right to payment by City of any sums due and payable to County at the time of City's
506 Notice of Termination, pursuant to any outstanding and unpaid Annual Evaluation Period reconciliation

485
486
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507
508
509

invoice(s) having previously been issued by County pursuantto the provisions of Sections 3.1(c) and
4.2(A) hereinabove.

510 (B) TERMTNATTON BY COUNTY:

511 (i) County shall have the right to terminate this Agreement in its sole discretion, for its
512 convenience and without cause at any time during the Term hereof upon a minimum of 365 calendar
513 days'written notice to City.

514 (ii) lf County gives the required 365 days' advance written notice, it is specifically agreed that
515 the City will incur no damage based solely on County's Termination of this Agreement under this Section
516 5.2. lt is specifically agreed between the parties that the 365-day notice period would provide sufficient
517 time for City to make other appropriate arrangements for disposal of its Controllable Waste, and that the
518 City would neither incur nor claim to have incurred any special, incidental or consequential damages
519 solely as a result of County's Termination for convenience in accordance with the provisions of this
520 Section 5.2
521

522 SECTION 5.2 NO WAIVERS.

523 No action of County or City pursuant to this Agreement and no failure to act shall constitute a waiver
524 by either party of the other party's compliance with any term or provision of this Agreement. No course of
525 dealing or delay by County or City in exercising any right, power or remedy under this Agreement shall
526 operate as a waiver thereof or othenryise prejudice such pady's rights, powers and remedies. No single or
527 partial exercise of (or failure to exercise) any right, power or remedy of County or City under this
528 Agreement shall preclude any other or further exercise thereof of the exercise of any other right, power or
529 remedy.

s32

ARTICLE VI
TERM

SECTION 6.1 EFFECTIVE DATE AND INITIAL TERM.

This Agreement shall become effective on January 1,2015 and shall be in full force and effect and
shall be legally binding upon City and County from the Contract Date and shall continue in full force and
effect until June 30, 2035, unless earlier terminated in accordance with Article V of this Agreement.

536 SECTION 6.2 OPTION TO RENEW.

537 This Agreement shall be subject to renewal by mutual agreement of the parties for an additional term
538 of ten years (the "Renewal Term") on the same terms and conditions as are applicable during the initial
539 term described herein. City shall provide County written notice of its election to renew this Agreement by
540 June 30,2034.

s4t SECTION 6.3 SURVIVAL:ACCRUED RIGHTS.

542 The rights and obligations of the parties hereto pursuant to Section 3.1(C) and (D), and Sections
543 4.2( ), 4.3, 5.1 and 7.2 hereof shall survive the termination or expiration of this Agreement, and no such
544 termination or expiration shall limit or otherwise affect the respective rights and obligations of the parties
545 hereto accrued prior to the date of such termination or expiration. At the end of the Term of this
546 Agreement, all other obligations of the parties shall terminate.

s30
531

533

534
535
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555
556
557
558

559
560
561
s62
563

547 ARTICLE VII
548 GENERAL PROVISIONS

549 SECTION 7.1 RELATIONSHIP OF THE PARTIES.

550 ln performing its obligations under Section 3.2 of this Agreement, County acts as an independent
551 contractor of City, and nothing in this Agreement is intended, nor shall this Agreement or any provision
552 hereof be interpreted, to create or establish any agency or partnership or to create any type of fiduciary
553 relationship, as between the parties hereto.

SECTION 7.2 INDEMNIFICATION.

CITY agrees to indemnify, save, hold harmless, and at COUNTY's request, defend COUNTY, its
officers, agents, and employees from any and all costs and expenses, damages, liabilities, claims, and
losses occurring or resulting to any person, firm, or corporation who may be injured or damaged by the
performance, or failure to perform, of CITY, its officers, agents and employees, under this Agreement.

COUNTY agrees to indemnify, save, hold harmless, and at CITY's request, defend CITY, its officers,
agents, and employees from any and all costs and expenses, damages, liabilities, claims, and losses
occurring or resulting to any person, firm, or corporation who may be injured or damaged by the
performance, or failure to perform, of COUNTY, its officers, agents and employees, under this
Agreement.

564 SECTION 7.3 AMENDMENTS.

565 Neither this Agreement nor any provision hereof may be changed, modified, amended or waived
566 except by written agreement duly authorized and executed by both parties.

567 SECTION 7.4 NOTICE OF LITIGATION.

568 Each party shall deliver written notice to the other of any Legal Proceeding to which it is a party and
569 which questions the validity or enforceability of this Agreement executed by City or County or any Legal
570 Entitlement issued in connection herewith. The party required by this Section 7.4 to deliver such written
571 notice shall make such delivery to the other party at the earliest practicable date and time following its
572 having become cognizant of the initiation or existence of such Legal Proceeding.

573 SECTION 7.5 ASSIGNMENT OF AGREEMENT.

574 Neither this Agreement nor any of the rights or obligations hereunder may be assigned by either party
575 hereto without the prior written consent of the other party.

576 SECTION 7.6 BINDING EFFECT.

577 This Agreement shall bind and inure to the benefit of the parties hereto and any successor or
578 assignee acquiring an interest hereunder in accordance with the provisions of the immediately preceding
579 Section 7.5 hereof.

580 sEcTroN 7.7 NOTICES.

581 Any notice or communication required or permitted hereunder shall be in writing and sufficiently given
582 if delivered in person or sent by certified or registered mail, postage prepaid, to the notice address of the
583 respective parties set forth on the cover page of this Agreement. Changes in the respective addresses to
584 which such notices may be directed may be made from time to time by any party by notice to the other
585 party.
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City Manager

ATTEST:
YVONNE SPENCE, CMC

APPROVED AS TO LEGAL FORM
DOUGLAS SLOAN

Fu nd/Subclass/Org/Acco u nt
0700/1 5000/9026t4991

586
587

lN WITNESS WHEREOF, COUNTY and CITY have caused this Agreement to be executed by their duly
authorized officers or representatives as of the day and year first above written.

CITY OF FRESNO,
a California municipal corporation

COUNTY OF FRESNO,
A political State of California

By:
Chairman

APPROVED AS TO ACCOUNTING FORM
VICKI CROW,
Au d ito r-C o ntro I I er/T rea su re r-T ax Co I I ector

Title: Date:

REVIEWED & RECOMMENDED FOR
APPROVAL

Alan Weaver, Director
Department of Public Works and Planning

ATTEST:
BERNICE SEIDEL
County Clerk

By: tq

City Clerk

APPROVED AS TO LEGAL

588
589
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Attachment A - AADS F¡nanc¡al Model
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