Mile Post 998.52

Line Segment 7200

LLS. DOT Number 02853530
Stockton Subdivision

! GRADE CROSSING SIGNAL INSTALLATION AGREEMENT

THIS GRADE CROSSING SIGNAL INSTALLATION AGREEMENT (hereinafter called, “Agreement”),
is executed to be effectiveasof 3| 23 . 2009, by and between the City of Fresno, a California municipal
corporation (hereinafier called, "AGENCY™), and BNSF RAILWAY COMPANY, a Delaware Corporation
{(herzinafter called, "RAILROAD");

WITNESSETH:
WHEREAS, in the interest of aiding vehicular travel and public safety, the AGENCY is underizking a

project to install railroad crossing signals and activation equipment known as two (2) Cantilevers Gates Combo’s
and closure of Tuolumne Sireet,

WHEREAS, the project Divisadero Street 15 located al 115, DOT crossing 028553D as indicated on
exhibit "A", attached hereto and incorporated herein;

WHEREAS, the parties agree that this project will include installation of advance warning signs, pavement
marking stop bars or crossing signal equipment (hereinafter collectively called, *Crossing Signal Equipment™);

WHEREAS, the AGENCY is paving for the acquisition and installation of crossing signal equipment at
Divisadero Street;

WHEREAS, the RAILROAD agrees to purchase and install, at AGENCY'S sole expense, the crossing
signal equipment described in the scope of work herein, and upon the terms and conditions set forth below.

NOW, THEREFORE, in consideration of the mutual covenants and agreements of the parties contained
herein, the receipt and sufficiency of which are hereby acknowledged, the parties agree as follows:

ARTICLE 1 - SCOPE OF WORK

11 The term “Project” as used in this agreement includes any and all work related to the installation of
crossing signals and activation equipment at 1S, DOT crossing 0285330, more particularly described on Exhibits
A and B attached hereto and incorporated herein, including, but not limited to. any and all changes to telephone,
telegraph, signal and electrical lines and appurtenances, installation of advance waming signs and pavement
marking stop bars, installation of any new crossing surface, temporary and permanent rack work, fencing, prading,
alierations to or new construction of dranage facilities, preliminary and construction engineering and centract
preparation.

ARTICLE 1l - RAILROAD OBLIGATIONS

In consideration of the covenants of AGENCY set forth herein and the faithful performance thereof,
RAILROAD agrees as follows:

3s The RAILROAD will, using its own labor forces under applicable labor agrecments, install the Crossing
Signal Equipment at Divisadero Street. The work will be performed at AGENCY's expense and in accordance with
the Manual on Uniform Traffic Control Devices (hereinafter called, “MUTCD™) and the plans and specifications
approved by AGENCY and the Federa] Highway Administration. The plans and specifications are attached 1o this
Agreement as Exhibit “*B"™ and incorporated hergin,




2. A detailed estimate of RAILROAD'S construction engineering, installation labor (including the cosis, if
any, of electrical service from a public utility) and material costs required for the Project are attached hereto as
Exhibit “C" and incorporated hergin. In the event construction for the Project has not commenced within six (6)
months following the effective date of this Agreement, RAILROAD may, in its sole and absolute discretion, revise
the cost estimates set forth in said Exhibit *C”. In such event, the revised cost estimates will become a part of this
Agreement as though originally set forth herein. Any item of work incidental to the items listed on Exhibit “C™ not
specifically mentioned therein may be included as a part of this Agreement upon written approval of AGENCY,
which approval will not be unreasonably withheld.

3, RAILROAD will fumish all labor, materials, tools and equipnient for the railroad pertion of the work
required for the comstruction of the Project.

4, The RAILROAD will, at AGENCY'S expense, dispose of all scrap from the RAILROAD'S work
hereunder.
5. The RATLROAD will finalize and complete hilling of all incurred costs, which shall be marked “Final

Invoice” under this Agreement no later than one (1) year following installation of the Crossing Signal Equipment or
cessation of work.

ARTICLE 11 - AGENCY OBLIGATIONS

In consideration of the covenants of RAILROAD set forth herein and the faithful performance thereof,
AGENCY agrees as follows:

L, AGENCY must perform, at AGENCY'S expense, the following work:
a) Installation of a pavement marking stop bar in accordance with the MUTCD.

b) Installation of advance warning signs in accordance with the MUTCD,
2. The AGENCY will approve the location of the signals and signal bungalow prior to installation by
RAILROAD.

3. Actual costs for engineering, materials and labor (ineluding third party charges for the installation of
electrical service) associated with the installation of the Crossing Signal Equipment must be paid by the AGENCY.

4. In the event the services of a consultant are needed after execution of this Agreement due to any exigency
of the RAILROAD and the Project. the AGENCY may select a consultant in accordance with AGENCY's
procurement process. All work: performed hereunder by any consultamt and any resulting costs must be paid by
AGENCY as a part of the costs for the Project.

3. During the installation of the Crossing Signal Equipment of, RAILROAD will send AGENCY progressive
invoices detailing the costs of the work performed by RAILROAD under this Agreement. AGENCY must reimburse
RAILROAD for completed force-account work within thirty (30) days of the date of the invoice for such work.
Upon completion of the Project, RATLROAD will send AGENCY a detailed invoice of final costs, segregated as to
labor and materials for each item in the recapitulation shown on Exhibit “C". Pursuant to this section, AGENCY
must pay the final invoice within ninety (20) days of the date of the {inal invoice. RAILROAD will assess a finance
charge of .033% per day (12% per annum) on any unpaid sums or other charges due under this Agreement which are
past its credit terms.  The finance charge continues to accrue daily until the date payment is received by
RAILROAD, not the date payment is made or the date postmarked on the payment. Finance charges will be
assessed on delinquent sums and other charges as of the end of the month and will be reduced by amounts in dispate
and any unposted payments received by the month’s end.  Finance charges will be noted on invoices sent to
AGENCY under this section. Far purposes of computing the time limits prescribed by Section 911.2 of the
Californin Government Code for the presentment of a claim against the Apency the cause of action for failure
to reimburse BNSF for the costs of the Railroad work performed by it pursuant to this Agreement shall be
deemed to have accrued ninety (91} davs of the date of the final invoice.

]




6. The AGENCY must have advanced ratlroad crossing wamning signs and standard pavement markings in
place at the crossing shown on Exhibit A" (if the same are required by the MUTCD) prior to the acceptance of this
Project by the AGENCY. The AGENCY assumes full responsibility for the maintenance of advanced warning signs
and pavement markings and agrees to hold harmiess and indemnify the RAILROAD for any claims, damages or
losses, in whole or in part, caused by or due to the AGENCY'S failure to maintain the advanced warning signs and
markings or other requirements of the MUTCD,

T The AGENCY must give RAILROAD's Manager of Public Projects written notice to proceed with the
railroad portion of the work afier receipt of necessary funds for the Project. RALILROAD will not begin the railroad
work (including. without limitation, procurement of supplies, equipment or materials) unti] written notice to proceed
is received from AGENCY,

8 Excluding confidential information, the AGENCY agrees 1o provide, to the BNSF Manager of Evidence
Preservation. such Project documentation and records as are agreed to between the parties including: any Project
applications; any letters of approval and/or authorization forms {cg. PR-1240 or the equivalent); any and all payment
Voucher forms requesting FHWA reimbursement {eg. PR-20 or the equivalent} or any other such Project
authorizations or funding records as RAILROAD may request from time to ume. Such records will be provided by
the AGENCY o RAILROAD on a mutually agrecable schedule or within two (2) maonths after such records are
generated or received by the AGENCY. Section 130 Documentation shall be provided to RATLROAD in one of the
following manners:

Manager Evidence Preservation
2600 Lou Menk Drive, AQB-3
Fort Worth, Texas 76131

Or Electronically to:

Manager Evidence Preservation

Section | 30 bnslcom

ARTICLE IV- JOINT OBLIGATIONS

In consideration of the mutual covenants of the parties contained herein and the premises, the parties
mutually agree as follows:

| All cost records of the RAILROAD pertaining to the Project will be open to inspection and audit at any
reasonable time by representatives of the AGENCY (including the legislative auditor and fiscal analyst for the
AGENCY) for a periad of one (1) vear from the date of the final RAILROAD invoice under this Agreement.

2 Upon completion of the installation of the Crossing Signal Equipment, the RAILROAD, will, at its sole
cost and expense, operate and maintain the Crossing Signal Equipment.

3 Notwithstanding the preceding provision, if any regulations, ordinances, acts, tules or other laws
subsequently passed or amended by the AGENCY or any other appropriate governmental or legislative authority
increase the AGENCY'S portion of maintenance costs under this Agreement, RAILROAD will receive the benefit
of any such regulations, ordinances, acts, rules or other laws and the AGENCY'S increased portion of maintenance
costs will be incorporated into and made a part of this Agreement.

4, Ifa railway ora highway improvement project necessitates rearrangement, relocation, or alteration of the
Crossing Signal Equipment installed hereunder, the costs for such rearmangement, relocation or alteration will be the
responsibility of the party requesting such changes,



5, If any of the Crossing Signal Equipment is partially or wholly destroved, then such repair and/or
replacement costs must be distributed among the parties as follows:

a) In the event the RAILROAD s sole negligence destroys or damages the Crossing Signal
Equipment, RAILROAD must reimburse AGENCY for the costs to replace or repair such
Crossing Signal Equipment.

In the event the Crossing Signal Equipment is damaged or destroyed by any other cause, AGENCY must, at its sole
cost and expense, replace or repair such Crossing Signal Equipment,

a, IT the Crossing Signal Equipment installed hereunder cannot, through age, be maintained, or, by virtue of
its obsolescence, requires replacement, the cost of installation of new crossing signal equipment will be negotiated
by the parties hereto on the basis of the current Federal Aid Railroad Signal Program participation and applicable
AGENCY at the time of such replacement is warranted.

T This Agreement will inure to the benefit of and be binding on the parties hereto, their suceessors, and
assigns.
8. In the event any paragraph contained in this Agreement or any iten, part, or term within any particular

paragraph is determined by a coun of competent jurisdiction to be invalid or unenforceable, the validity of the
remaining paragraphs oritems will not be affected; and the rights and ebligations of the parties will be construed
and enforced as ifthis Agreement did not contain that particular paragraph or item held to be invalid or
unenforceable.

9. I'his Agreement may be signed in counterparts, any one of which will be deemed to be an original. The
parties further agree that any facsimile copy of a party's signature is valid and binding to the same extent as an
original signature.

10, Any notice required or intended to be given to either party under the terms of this Agreement shall be in
writing and shall be deemed to be duly given if delivered personally, transmitted by facsimile followed by tefephone
confirmation of receipt, or sent by United States registered or certified mail, with postage prepaid, return receipt
requested, addressed to the party to which notice is to be given at the party's address sel forth on the signature page
of this Agreement or at such other address as the parties may from time to time designate by written notice, Notices
served by United States mail in the manner above described shall be deemed sufficiently served or given at the time
of the mailing thereofl.

I, Assignment

{a) This Agreement is personal o RAILROAD and there shall be no assignment by
RAILROAD of its rights or obligations under this Agreement without the prior written approval of the City Manager
or his'her designee, Any attempled assignment by RAILROAD, its successors or assigns, shall be null and void
unless approved in writing by the Clty Manager or his'her designee.

{h) RAILROAD hereby agrees not to assign the payment of any monies due RAILROAD,
except o a subsidiary, parent, or affiliate of RAILROAD, from AGENCY under the terms of this Agreement to any
other individualis), corporation(s) or entity (les). AGENCY retains the right to pay any and all monies duc
RAILROAD directly to RAILROAD.

2. In providing the services required under this Agreement, RAILRCAD shall at all times comply with all
applicable laws of the United States, the Siate of California and AGENCY, and with all applicable regulations
promulgated by federal. state. regional, or local admimstrative and regulatory agencies. now in force and as they
may be enacted, issued, or amended during the term of this Agreement.

13. The waiver by either party of a breach by the other of any provision of this Agreement shall not constitute a
continuing waiver or & waiver of any subsequent breach of either the same or a different provision of this




Agreement. No provisions of this Agreement may be waived unless in writing and signed by all parties to this
Apreement. Waiver of any one provision herein shall net be deemed o be a waiver of any other provision herein.

14, This Agreement shall be governed by, and construged and enfarced in accordance with, the laws of the State
of Califormia, excluding, however, any conflict of laws rule which would apply the law of another jurisdiction.
Venue for purposes of the filing of anv action regarding the enforcement or interpretation of this agreement and any
rights and duties hereunder shall be in the State of California as authorized by the laws of California

15, I'he parties acknowledge that this Agreement in its final form is the result of the combined efforts of the
parties and that, should any provision of this Agreement be found to be ambiguous in any way, such ambiguity shall
tnot be reselved by construing this Agreement in favor of or against either party, but rather by construing the terms in
accordance with their generally aceepted meaning.

1 6. Each exhibit and attachmenl referenced in this Agreement is, by the reference, incorporated into and made
a part of this Agreement,

17. In the event of any conflict between the body of this Agreement and any Exhibit or Attachment hereto, the
terms and conditions of the body of this Agreement shall contro] and take precedence over the terms and conditions
expressed within the Exhibit or Attachment.  Furthermore, any terms or conditions contained within any Exhibit or
Attachment hereto which purport to modify the allocation of risk between the parties, provided for within the body
of this Agreement, shall be null and void.

18. No remedy or election hereunder shall be deemed exclusive but shall, wherever possible, be cumulative
with all other remedies at law or in equity,

19, The rights, interests, doties and obligations defined within this Agreement are intended for the specific
parties hereto as identified in the preamble of this Agreement, Notwithstanding anything stated (o the contrary in
this Agreement, it is not intended that any rights or interests in this Agreement benefit or flow 1o the interest of any
third parties.

200 Each party acknowledges that they have read and fully understand the contents of this Agreement. This
Agreement represents the entire and integrated agreement between the parties with respect to the subject matter
hereof and supersedes all prior negotiations, representations or agreements, either written or oral. This Agreement
may be modified only by written instrument duly authorized and executed by both AGENCY and RAILROAD.




IN WITNESS WHEREQF, the parties hereto have executed this Agreement as of the day and year first

above written,

ATTEST:
REBECCA E. KLISCH
City Clerk.

By . L?I/// ﬂ-'z’i

J/asioq

AFPROVED AS TO FORM,
JAMES C. SANCHEZ
City Attormey

By & .

Deputy
Addresses:

AGENCY:
City of Fresno
Arntention; [David A, Cisneros, Manger]
260 Fresno Street
Fresno, CA 93721
Phone: (559) 621-8804
FAX: (359) 488-1045

2[a5)oq

BNSF RAILWAY COMPANY

Bei N oA - O bbb
..cﬂ\ Y

Printed Name: Javmsd R. 5Tty

Title; _ MA~SacEN. PuB liC  pProJgLUTS

CITY OF FRESNO
AN

printed Name: e T L Mo zver—

e, Ascichot Public bods Dveeto—

RAILROAD:
BNSF Railway Company
Amnention: John R, Stlley
740 E. Carnegie Drive
San Bernardino, CA 92408
Phone: (909) 386-4474
FAX: (909) 386 4479




Exhibit “A™

[ Insert drawing of crossing here|
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Exhibit “B”

[ Insert plans and specilications detmling Railroad™s work
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Exhibit “C"

[INSERT ESTIMATE OF RAILROAD'S COSTS HERE|
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paess MAINTADS PROPRIETARY CONFIDENTLALITY =vses

BNEF RAILWAY COMPANY
FH8 ERTIMATE FOMR
STATE OF CALIFDRMIA

LOCATION CALWA TO FRESNG OETATLS OF EETIMATE PLANITEM | PoI0INEAIN VERSION | |

PLIEPUSE, JUSTIFICATION AND DESCRIPTION

REVISEL TO NEW PRICING LIST 001 11 (THERE WAS MOk APPROVED MATERIAL LIST AT THIS TIME |

200K X BNSTALL () CANTILEVERS GATE COMBOCS T EXISTTNG BUNGALOW WITH THE CLOSURE OF TUDLLMNE STREET AT
DIVISADERO STREET [N FRESMO, U L5 7200, MI 99852, CALTFORNIA DIV, STOCK TOM SUBMHY, 16T & (2R555

MONTHLY POWER LITILTIY COST CENTER: /16732

THE MATERIAL LIST BELOW REFLECTS TVPICAL REFRESENTIVE PACKAGES LSED FOR ESTIMATING PURPISE ONLY
UONTINUING CONTRACTS HAVE BEEN ESTAHLISHED FOR PORTHING OF RHGNAL WORK ON THE BNSF RA|LRLIAL

THIS CRTIMATE GOOD FOR %1 DAYS THEREAFTER THE ESTIMATE 15 SUBJECT [0 CHANGE (N COST FOR MATERIAL. LABOR, AND
LUVERHEADS

THE STATE OF CALIFORNLY |5 FLINCHNG THIS PROIECT 0.,

RLATNTATN PROPRIETARY CONFIDESTIALITY

THEY CAN BE EXPECTEL 10O CHANGE AFTER THE ENGINEFRING PROCESS. DETAILED ANIY ACCURATE MATEREAL LISTS WILL OE
FURNIGHED WHEN ENGINEIRIN0 15 COMPLETEL,
L e BRI |1 L B o] T AL L e e T TP R

REVISED TOX MEW UCTNG LIS T dn

DESCRIFTION CHIANTITY LM COST FOTAL $
LR E ]
LARDR
SIGMAL FIELIYLAROR - CAP a0 MH 4,310
PAYIOLL ARSOCTATED COSTS .44
EQUIFMENT EXPENSES 4440
A LAROR DVERHEATIS 36,310
INELIRANCE EXPENSES 5 809
TOTAL LABGR COST 117280 117280
AEsEREAERARES
MATERIAL
BATTERY [0 EA M 4,893
BLPIAL W MATERIAI LS N 3 00H)
CAHLE IR EA N 4392
CANTILEVER GATE COMBO 0 EA M 25080
CHARCER P EA M B
COMNDUIT, PV 47, 8010 RD 0.0 TT % 1
ELECTRICAL MTHL 1.0 EA 1500
FIELDY MATERIAL b LsN 1 [k
(04 TE KEEFER 10 EA M 1,550
LED LIGHT ADJUSTMENT 0.0, EA M 4 4N0
LED LIGHT GATE KIT IO EA'N 330
SHUMT, MBS 10 EA M | i
MATERIAL HAMDLING 75
USE TAX £2H1
COFFLINE THAMSPORTATION Wi
TOTAL MATERIAL COST 19,685 T4, GHE
I
(FTHER
enbeeany
AL SERVIUE L0 EA N 500K
CIVIL WO |0 EA-% i, M0
COMTRACT CHGR 10 EA N AT
STELLFOUNDATION CANT 20 LS N 1,00
[CFTAL CTHER | TEMS OO T 24,000 24,000
PROJECT SLUBTOTAL 1A
CONTINGEMCIES 2300
RILL PREBARATION FEE (T
CGROSS PROIECT COAT 144,260

LESS CONT Pally By BNSF ]




TOTAL BILLABLE COST 244 150
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