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December 12, 2008
By Hand Delivered and Electronic Mail

The Honorable Mayor Autry and

The Honorable Members of the City Council
City Hall

2600 Fresno Street

Fresno, CA 93721

Re: Development Agreement for Tract Map No 5891
Dear Mayor Autry and Members of the City Council:

We have been working for a number of years on the most significant potential development in
implementation of the West Area Community Plan on the site we own immediately east of the
Central Unified School District’s new campus. This is a very large project which will take a
number of years to implement and will require a major investment (over $200 million). In
today’s market conditions that is no small undertaking. We have received all approvals required
and are now before you with a proposed Development Agreement (o secure our ability to carry
forward with this project.

Although we have worked out almost all issues with your staff and appreciate their cooperation,
there remain a few unresolved matters which are critical to our commitment to move forward.
We are asking the Council to make the policy decisions necessary to allow us io make the
financial commitment necessary to this long-term project of so much importance to the West
Area Community Plan. The issues set forth in this letter may be resolved by the time you meet
but we have been compelled to communicate with you regarding them at this time and, if not
resolved by that time with staff, will be presented at your meeting on Tuesday.

Two of these issues go to the heart of the purpose of a Development Agreement, which involves
vesting rights to approvals already obtained and limiting governmental discretion to interfere
with the exercise of those rights in the future. That is the heart of any development agreement, a
form of agreement with which Fresno has little experience but which is a well-recognized tool to
encourage development and investment throughout the state. For a development agreement 1o be
meaningful it must limit future City discretion to abrogate the approvals already obtained, either
directly by the exercise of discretion inconsistent with those approvals and other agreements or
indirectly by imposing additional financial burdens. In particular it is critical that a development
agreement guaranty the right of a developer or builder, not merely to map a subdivision, but to
construct homes and commercial buildings which have been approved, i.e. to obtain building
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permits. It is standard for development agreements to limit the further exercise of discretion to
actions consistent with the prior approvals and the terms of the agreement, to protect developers
against any form of building or sewer or water moratorium or the like (whether enacted by
initiative or otherwise) and to protect the developer against the imposition of additional financial
burdens not uniformly applied to all.

We have been unable to date to agree with staff on specific language in the Development
Agreement being presented to you with respect to the following items and are proposing
language which we ask you to change or add.

Section 103: This section seeks to reserve to the City certain authority despite the
agreement. We have accepted that concept reluctantly but we have asked that the last sentence
end with the phrase “in a manner not inconsistent with this Agreement” because we believe
that failure to add such language causes the last sentence 10 undermine the commitment made by
the Agreement itself that the City’s police power is limited by the Agreement. In the
alternative we ask that the last sentence in this section be deleted since it goes to far in
reserving authority to act in a manner inconsistent with the agreement. It is recognized
throughout the state that the fundamental purpose of a development agreement is to limit the
City’s otherwise free exercise of its police power with respect to the subject matter of the
agreement, such as rezoning, disapproval of maps, refusal to issue building permits and so forth.
We ask that you add the bold language to that section at the end.

Section 207: This section is specifically intended to protect developers against any future
limits on the timing of actual building, including protection from moratoria. In 1984 the
Supreme Court held that unless this subject were directly addressed, a subsequent moratorium on
issuance of building permits, or water or sewer permits, etc. would be permitted. Ever since
development agreements have included specific language to protect against such moratoria
which would interfere with issuance of permits consistent with the prior approvals. We ask that
the last phrase commencing “;or, unless....” and ending “.... evidence in the record” be
deleted. Otherwise the Development Agreement will not protect against such moratoria or
possibly even against rezonings or general plan amendments initiated by initiative or otherwise.
It should be clear that we cannot afford to commit tens of millions in infrastructure and then be
denied building permits or water or sewer hookups even if some group decides that there is an
“emergency”. This is part of the contract being made between the developer and the City -- to
assure the ability to build and to be treated in a manner equal to existing development if any
rationing or other actions are required to curtail services.

Section 101,1: We have had extensive negotiations with staff over reasonable limits on
increases in impact fees and exactions since they go to the heart of project feasibility. In the main
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we have reached agreement. We are forced to dissent from the idea that an index based on what
utilities throughout the United States charge for hook-ups has any relationship to actual costs in
Fresno., We have agreed to use the Engineering News Record (ENR) construction cost index 1o
account for inflation in construction costs and believe that is only fair. We therefore ask that the
ENR construction cost index be substituted for the proposed DPU Index in the draft.

These are the remaining issues unresolved as of today. Hopefully some or all will be resolved
before Tuesday. If not we will address the Council on these issues and seek your support for
these changes.

Very truly yours,

The McCaffrey Group, Inc.
Ll

7 VAL 1/
Brent M. iffre
President

Ce:  Robert A. McCaffrey
John Sanger
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CITY OF FRESNO
T CRIECIT Ey DEVELOPMENT AGREEMENT
By and Between
THE CITY OF FRESNO
and
ASHLAN/HAYES NO. 1 L.P.

THIS DEVELOPMENT AGREEMENT ("Agreement") is entered into this 16th
day of December, 2008 (the "Effective Date") by and between the CITY OF FRESNO,
a municipal corporation (the "City"), and ASHLAN/HAYES NO. 1, L.P.
("Developer"), pursuant to the authority of Section 65864 et seq. of the Government
Code of the State of California with respect to that project known as Artisan Square
located in the area bounded by West Gettysburg, West Ashlan, North Hayves and North
Bryan Avenue and also identified as Tract Map No. 5891 (the “Project™).

RECITALS

A. Legal Authority. To strengthen the public planning process, encourage
private participation in comprehensive planning and reduce the economic risk of
development, the Legislature of the State of California adopted Sections 65864 et seq. of
the Government Code (" Development Agreement Law") authorizing any city, county
or ¢ity and county to enter into a binding development agreement with an applicant for a
development project, establishing certain development rights in the property which is the
subject of the development project application. As a charter city, while the City is not
limited to the Development Agreement Law to enter into development agreements, the
City has elected to enter this Agreement under the Development Agreement Law,

B. Project Deseription. On March 13. 2008. the City finally approved the
Mitigated Negative Declaration for the Project. The Project is located in the
Northwestern area of the City in an area subject to the West Area Community Plan and
consists of approximately 126.89 acres, controlled by Developer. The Project is a mixed
use, master-planned project that will include approximately 648 single family dwelling |
units (with possible future conversion of a portion to multifamily or senior citizen
residential as provided hereinatier) and four parcels for commercial buildings totaling |
approximately 50,000 square feet plus privately maintained common open space, |
landscaping areas and streets. Attached hereto as Exhibit B and incorporated herein by |
this reference is a diagram showing the Project governed by this Agreement. The Project
includes all the Development Approvals (hereinafter defined).

. Developer's Interest in Land. The Developer is a California limited
partnership.  The real property which is the subject of this Agreement ("Subject
Property") is located in part in the City of Fresno and in part in Fresno County, which
part 1s to be annexed to the City, and is all either owned in fee or controlled by option
agreement by the Developer. The Subject Property is described in Exhibit A (attached
hereto and incorporated by reference). Developer seeks to develop the Project on the
Subject Property consistent with the Development Approvals and this Agreement.
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D. Development Approvals.  The following development approvals
("Development Approvals”) affecting the Subject Property have been previously
conditionally approved or are being approved by the City concurrently with this
Agreement:

. The Final Mitigated Negative Declaration ("MND"), including
project-specific mitigation measures approved the City on January
5, 2008 and liled on March 13, 2008.

I=d

General Plan amendment pursuant to Plan  Amendment
Application No. A-07-08 approved by the City Council
concurrently with this Agreement. (Resolution No. 2008-118).

tad

Zoning Ordinance amendment pursuant to Rezone Application No.
R-07-29 adopted by the City Council concurrently with this
Agreement. (Ordinance No. 2008-32).

4. This Development Agreement approved by the City Council
(Ordinance No. 2008-78, adopted on December 16, 2008).

5. Conditional Use Permit ("CUP") pursuant to CUP Application
No C-07-308 approved by the Planning Commission on
November 5, 2008 subject to the Conditions of Approval dated
November 5, 2008 (attached as Exhibit K to this Agreement);

6. Vesting Tentative Tract Map No. 5891(UGM) approved by the
Planning Commission on November 5, 2008. subject to the
Conditions of Approval dated November 5, 2008 (attached as
Exhibit L);

7. Tentative Cancellation of Agricultural Land Conservation
Contracts (ALCC) Nos. AP-1250 and AP1251 approved by the
City and Fresno County.

E. Certainty Desired. Developer desires to carry out the Project and the
development of the Subject Property as a mixed use development consistent with the
General Plan. the Development Approvals, and this Agreement. The complexity,

magnitude and long term build-out of the Subject Property would be difficult for
Developer to undertake if the City had not determined, through this Development
Agreement, to inject a suflicient degree of certainty in the land use regulatory process to
Justify the substantial financial investment associated with development of the Subject
Property. In order to obtain the housing, tax and other benefits the development of the
Subject Property will provide and to assure that the impacts of the project will be
adequately addressed. City desires certainty as to the scope of development, including the
design standards, and in particular that needed infrastructure, facilities and services
related to the project will be provided in a timely fashion. Developer desires certainty
regarding the type and amount of development fees and exactions that it will be charged
by the City and to define the design review and permiiting process. Both Parties desire to



determine which Party will be responsible for particular infrastructure improvements,
including financing of the public facilitics and improvements, and the timeline for
constructing these improvements. As a result of the execution of this Agreement, both
Parties can be assured that the development of the Subject Property can proceed without
disruption caused by a change in City planning and development policies and
requirements.

F. Subsequent Development Approvals. In addition to the Development
Approvals, the development of the Subject Property will require certain additional future
land use and construction approvals from the City to implement the Development
Approvals, specifically. phased final tract maps, improvement plans and subdivision
agreements, possible site plans and use permits for certain commercial uses requiring the
same under the Applicable Rules and building permits, all consistent with the
Development Approvals and this Agreement (""Subsequent Development Approvals').
Subsequent Development Approvals may also include additional approvals may include
approval for conversion of the 217 lot phase comprising approximately 23 acres
designated on Exhibit L which is within the area designated on the General Plan for
medium high density residential development and zoned R-2, in part or in whole, from
the presently approved single family residential use to multifamily or senior citizen
residential use, in whole or in part. up to a maximum development for 417 multifamily
dwelling units or 651 senior housing units, or any combination allowed by the Applicable
Rules, which may also be mapped as condominiums and offered for sale or rent. In the
case that the Developer seeks such an approval for such conversion. City agrees to
process Subsequent Development Approvals consistent with the current General Plan,
West Area Community Plan and Fresno Municipal Code, as amended by the
Development Approvals, whether or not any changes occur in the future to the General
Plan. West Area Community Plan and the Fresno Municipal Code.

G. Consistent with General Plan. The City hereby finds and determines
that execution of this Agreement is in the best interests of the public health, safetv and
general welfare and is consistent with the General Plan and the West Area Community
Plan.

H. Voluntary Agreement. This Agreement is voluntarily entered into by the
Developer in order to implement the General Plan and in consideration of the rights
conferred and the procedures specified herein for the development of the Subject
Property. This Agreement is voluntarily entered into by the City in the exercise of its
legislative discretion in order to implement the General Plan and the West Area
Community Plan and in consideration of the agreements and undertakings of the
Developer hereunder.

L. Project Provides Substantial Benefits. This Agreement furthers the
public health, safety and general welfare, and the provisions of this Agreement are
consistent with the General Plan. For the reasons recited herein, the City and Developer
have determined that the Project is a development for which this Agreement is
appropriate.  This Agreement will eliminate uncertainty regarding Development
Approvals and Subsequent Development Approvals, thereby encouraging planning for,
investment in and commitment to use and develop the Subject Property. Continued use
and development of the Subject Property is anticipated to, in turn, provide the following



substantial benefits and contribute to the provision of needed infrastructure for area
growth, thereby achieving the goals and purposes for which the Development Agreement
Law was enacted:
a. Provide for the housing needs of a variety of houscholds of various
sizes and incomes and for neighborhood commercial services to
serve such households and others in the vicinity:

b. Provide for a mixed use. pedestrian-friendly environment which
reduces the need for travel:

i Provide for a new community development especially suitable for
the area immediately adjacent to the new Central Unified School
District campus;

d. Provide for the recreational and open space needs of this new

mixed use community and for new infrastructure serving the West
Area Community Plan.

Meet the goals of the General Plan and of the West Area
Community Plan,

L]

f. Implement new standards for urban development through the
facilitation and adoption of Alternative Public Improvement
Standards, utilizing narrower travel lanes and wider sidewalks with
park strips. in order to complement design components such as
reduced yard setbacks. smaller lots, and aesthetically pleasing two-
story dwelling units that provide spatial definition and are oriented
to a new kind of community development that fosters pedestrian
connectivity and potential for a mix of uses and residential
densities.

J. CEQA. The City Council, in its independent judgment, at a public
hearing on December 16, 2008, found that no subsequent or supplemental environmental
impact report or environmental document in addition to the previously filed MND (as
identified in Paragraph D) is necessary for the approval of this Agreement. The City
Council found that there have been no changes proposed to the development of the
Subject Property by the adoption of this Agreement which relate to new significant
environmental impacts not previously considered. No subsequent changes are anticipated
to oceur with respect to circumstances under which the project will be undertaken. and no
information has become, or is anticipated to become available which will relate to
significant effects not previously discussed, nor will any significant effeet previously
analyzed in the MND become more severe, nor will mitigation measures or alternatives
not found to be feasible or not previously considered have any significant effect.

K. This Agreement was reviewed at a duly noticed public hearing before the
Planning Commission of the City on December 10, 2008, and recommended for
approval.




L. The City Council, after a duly noticed public hearing. found that the
provisions of this Agreement are consistent with the City's General Plan. the West Area
Community Plan, and other applicable plans and policies of the City, all as amended by
the Development Approvals. A copy of the staff report to Council is attached as Exhibit
I

M.  On the Effective Date. the City Council adopted Ordinance No. 2008-78
approving this Agreement and approved by ordinance or resolution, as appropriate, the
Development Approvals set forth in Paragraph D to be approved by the City Council. A
copy of the Ordinance is attached hereto as Exhibit J and incorporated herein by this
reference.

N. In accordance with Section 63867.5 of the Subdivision Map Act, and
pursuant to the findings provided in the Planning and Development Department Report to
the City Council dated December 16, 2008, the proposed Development Agreement
provides that Vesting Tentative Tract Map No. 5891/UGM has complied with the
provisions of Section 66473.7 relative to the determination of a “sufficient water supply™
as defined therein through the preparation of a Water Supply Assessment dated April 30,
2008.

NOW, THEREFORE. in consideration of the mutual covenants and conditions
hereinafier set lorth, and for other good and valuable consideration. the receipt and
sutficiency of which are hereby acknowledged, City and Developer (each herein
sometimes called a "Party” and jointly the "Parties") hereby agree as follows:

AGREEMENT

ARTICLE 1
GENERAL PROVISIONS

100. Property Description and Binding Covenants. The Subject Property is that
property described in Exhibits A and B. The Developer represents that it has a legal or
equitable interest in the Subject Property and that all other persons holding legal or
equitable interests in the Subject Property (excepting owners or claimants in easements)
are bound by this Agreement. It is intended and determined that the provisions of this
Agreement shall constitute covenants which shall run with the Subject Property. and the
burdens and benefits hereof shall bind and inure to all successors in interest to the Parties.
The Developer hereby warrants that any and all parties having record title interest at the
time of execution of this Agreement in the Subject Property which may ripen into a fee
have subordinated to this Agreement and that all such instruments of subordination, if
any, are attached hereto and made a part of this Agreement.

101. Vested Rights. Developer shall have a vested right to develop the Subject
Property for the period this Agreement is in effect in accordance with the Development
Approvals, Subsequent Development Approvals, the provisions of this Agreement and
Applicable Rules, (as defined in Section 102). The Parties have negotiated and agreed
upon the impact fees. dedications, and exactions, including. without limitation,




reservations, bonding or insurance requirements or taxes, that will be required in
connection with the development of the Subject Property. The impact fees, dedications,
and exactions applicable to the Subject Property are set forth in Sections 202.2 and 203
and the Development Approvals. The Parties intend that these shall be the only impact
fees, dedications, and exactions applicable to the development of the Subject Property.
The amounts of the impact or entitlement/permit processing fees shall be only those
provided to for in the master fee schedule in effect on the Effective Date adjusted only for
inflation in the actual costs incurred by City as hereinafter provided in this Section 101.

k:
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The Development will be subject to any increases in existing City
of Fresno development impact fees, UGM, and permit fees
provided that any such increase in the fee does not exceed the
lesser of increases in the actual costs incurred by City or, in the
case of impact fees for facilities for which Developer is entitled to
reimbursement based on its actual costs of Oft-Site Improvements,
the increase in the ENR Construction Cost Index (“ENR™),
provided that in all cases such fee is applied uniformly Citywide or
uniformly across the applicable service area with respect to the
same use or cause to which such fee is related; and, that said fee is
truly an updated existing fee that finances the same public
infrastructure improvements.  If an existing impact fee is
expanded. then the developer shall only be required to pay the
portion of the fee that covers the same planned public
infrastructure facilities as the existing fee. Developer shall be
entitled to the benefit of any decreases in fees occurning during the
term of this Agreement. The Developer shall pay all applicable
processing fees in effect at the ime of Developer’s submittal of
applications for subsequent Development Approvals, or the
submittal of plans for Off-Site improvements. including but not
limited to construction plans for streets, sewer lines, and traffic
signals.

If the City chooses to change the method upon which an impact fee
is charged, then the burden upon the Developer for that particular
type of infrastructure shall be no greater than the applicable UGM
or impact fee that is in effect at the time of the Effective Date,
adjusted for the lesser of increases in actual costs incurred or the
ENR, as applied to the restructured fee, as for example, in cases
wherein the City chooses to change the method of collection by
transitioning to a new fee program, such as occurred with UGM
fees for Fire, Parks and Major Sireets, which were all replaced by
Citywide impact fees between 2005 and 2007. The City 1s
contemplating a similar transition for UGM water and sewer fees,
in which case the Developer would only be subject to the adjusted
amount of the current UGM oversize sewer, UGM transmission
grid main and UGM water well service area fees. subject to the




limits established by the lesser of increases in actual costs or the
ENR.

[

The Developer shall be exempt from any new development impact
fees that the City may adopt in the future for facilities, permits or
impacts not currently covered by existing UGM fees or existing
development impact fees.

To the extent not otherwise provided in this Agreement, the conditions of
approval and mitigation measures in the Development Approvals related to dedications
and reservation of easements are intended to meet the requirements of Government Code
section 65865.2 related to a development agreement providing a provision for the
reservation or dedication ol land for a public purpose.

102. Rules, Regulations and Official Policies.

102.1 Applicable Rules, Regulations and Official Policies. For the term of
this Agreement, the rules, regulations, ordinances and official policies governing the
permitted uses of land, density, design. improvement and construction standards and
specifications applicable to the development of the Subject Property shall be the
Applicable Rules as defined in this Section 102.1. The Applicable Rules are defined as
those rules. regulations, and official policies set forth in (i) the Development Approvals;
(1) this Agreement (including Exhibits); and (iii) with respect to matters not addressed by
these documents, those plans, codes, rules regulations, official policies. standards and
specifications in force on the Effective Date, to the extent not inconsistent with the
Development Approvals and this Agreement. The Applicable Rules shall also include
any Subsequent Development Approvals granted as ol the date of their effect and any
changes in the General Plan, West Area Community Plan, Fresno Municipal Code or any
future rules, ordinances. regulations or policies adopted by the City which are made
applicable by the provisions of Section 102.2.

Except as otherwise provided in this Agreement, to the extent any future changes
in the General Plan, West Area Community Plan, Fresno Municipal Code or any future
rules, ordinances, regulations or policies adopted by the City purport to be applicable to
the development of the Subject Property but are inconsistent with the terms and
conditions of this Agreement, the terms of this Agreement shall prevail. unless the parties
mutually agree to amend or modify this Agreement pursuant to Section 700.

To the extent not otherwise provided in this Agreement, the requirements of the
Applicable Rules shall fulfill the requirements of Government Code section 65865.2
related to the agreement specitying allowed uses. allowed density and intensity of uses
and maximum height and size of proposed buildings.

102.2. Changes in State or Federal Law. This Section shall not preclude the
application to the development of the Subject Property of changes in City laws,
regulations, plans or policies, the terms of which are specifically mandated and required
to be applied 1o the subject Property by changes in state or federal laws or regulations. In



the event state or federal laws or regulations enacted after the date of this Agreement. or
action by any governmental jurisdiction other than the City, prevent or preclude
compliance with one or more provisions of this Agreement or require changes in plans,
maps or permits approved by the City, then the Parties shall meet and confer in good faith
to determine the feasibility of modifying, extending or suspending one or more
provisions of this Agreement as may be necessary to comply with such state or federal
laws or regulations or the regulations of such other governmental jurisdiction. In any such
meeting, the Developer carries the burden. in the first instance, to provide options to the
City that demonstrate the feasibility of modifying, extending or suspending the
Agreement in part. Developer is required to provide all engineering and analyses to
support its position that meet industry and ¢ity standards.

To the extent that any actions of federal or state agencies (or actions of
regional and local agencies, including the City, required hy federal or state agencies)
have the effect of preventing, delaying or modifving development of the Subject
Property. the City shall not in any manner be liable for any such prevention, delay or
modification of said development. The Developer is required, at its cost and without cost
to or obligation on the part of the City, to participate in such regional or local programs
and to be subject to such development restrictions as may be necessary or appropriate by
reason of such actions of federal or state agencies (or such actions of regional and local
agencies, including the City, required by federal or state agencies).

103. City's Reservation of Authority. The Parties acknowledge that the intent of the
Parties is that this Agreement be construed in a manner that protects the vested rights
granted 1o Developer herein to the maximum extent allowed by law. The Parties further
acknowledge and agree, however, that the City is restricted in its authority to limit its
police power by contract and that the limitations, reservations and exceptions contained
in this Agreement are intended to reserve to the City all of its police power and/or
statutory or other legal powers or responsibilities that cannot be so limited. This
Agreement shall be construed to reserve to the City all such power and authority which
cannot be restricted by contract, including compliance with the California Environmental
Quality Act (CEQA). Nor shall this Agreement be construed to limit the authority or
obligation of the City to hold necessary public hearings, to limit the discretion of the City
or any of its officers or officials with regard to rules, regulations, ordinances, laws, and
entitlement of use which require the exercise of discretion by the City or any of ils
officers or officials in a manner not inconsistent with this Agreement.

104, Term; Recordation. The term of this Agreement shall commence upon the date
upon which the ordinance approving this Agreement becomes effective as a matter of
law, and shall extend for a period of twenty (20) years. Thereafter, unless said term is
modified or extended by circumstances set forth in this Agreement or by mutual consent
of the Parties. subject to the provisions of Section 700 hereof. upon expiration of said
term, this Agreement shall be deemed terminated and of no further force and effect and
the Parties shall, upon request of the City, execute an appropriate certificate of
termination which shall be recorded in the official records of the City, subject, however,
to the provisions of Section 307 hereof. The Director of Planning and Development shall
record the Agreement within 10 days after the date on which this ordinance becomes




effective as a matter of law. Developer may record this Agreement thereafter. In the
event that any litigation is commenced by any third party challenging the Development
Approvals, the term of this Agreement shall be extended for the period involved in
achieving final resolution of such litigation.

105.  Sale or Assignment; Release. This Agreement. its rights. duties or obligations
may be assigned. sold, exchanged or transferred. in whole or in part, in connection with a
transfer by Developer of all or a portion of its interests in the Subject Property, subject to
the following conditions:

105.1 Except as set forth in subsection 105.2, a sale, transfer or assignment of all
or a portion of Developer’s interest in this Agreement shall not require the approval of the
City provided that any proposed assignee or transferee shall agree to assume and be
bound by all applicable duties, obligations and covenants of the Developer under this
Agreement. The assumption must be set forth in an assumption agreement in a form
reasonably acceptable to and approved in writing by the City. Any assumption
agreement shall include a Notice 1o the assignee that they may be subject to fees for
development of the property consistent with this Agreement.

105.2 The Developer shall reimburse the City for its legal and administrative
costs to review the assignment and provide notice and interpretations to the assignee.
Upon such assignment and assumption Developer shall be released from Developer’s
obligations hereunder with respect to the portion of the Subject Property transferred. In
the event of a partial transfer, Developer may choose to retain some or all rights. duties
and responsibilities as Developer with respect to the transferred property. Developer
shall have the right to designate any successor as Developer (“Successor Developer™) if
Developer no longer retains any interest in the Subject Property so long as the Successor
Developer assumes all Developer’s responsibilities.

Upon the sale, transter or assignment of Developer’s rights, interests, and
obligations under this Agreement as to the Property or portion thereof, and the sale,
assignment or transfer of all or any portion of the Property therewith, Developer shall be
released from its obligations under this Agreement with respect to the Property, or
portion thereof, so sold, assigned or transferred arising subsequent to the effective date of
such sale, assignment or transfer. Upon any sale, assignment or transfer of any portion of
the Property, City agrees to look solely to the buyer, assignee or transferee, or designated
Successor Developer (if different) for compliance by such transferee with the provisions
of this Agreement as such provisions relate to the portion of the Property acquired by
such transferee. The preceding sentence shall not preclude the City from looking to the
transferor for fulfillment of its obligations under this Agreement that both: (1) relate to
any portion of the Property that has been transferred: and (2) arose before the transfer of
any portion of the Property. Nonetheless, failure to deliver a wrilten assumption
agreement does not (a) affect the running of any covenants in this Agreement with the
land, or (b) negate, modify or otherwise afTect the liability of any transferee under this
Agreement. A default by any buyer, assignee, or transferee shall only affect that portion
of the Property owned by such transferee and shall not cancel or diminish in any way any
rights hereunder with respect to any portion of the Property not owned by such buyer,
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assignee or transferee. Each buyer. assignee or transferee shall be responsible for the
reporting and annual review requirements relating to the portion of the Property owned
by such buyer. assignee or transferee, and any amendment to this Agreement between
City and a buyer, assignee or transferee shall only affect the portion of the Property
owned by such transferee.

In the event of each partial transfer of the Property, in the absence of a
specific, designated Successor Developer, City and Developer shall cooperate to
determine whether allocation of rights and responsibilities among owners of the Property
would best be clarified or resolved by execution of amendments to this Agreement or of
new agreements in full or partial replacement of this Agreement, and each agrees to
execute the same without imposition of new duties on either party so as to fulfill the
purposes of this Agreement.

Notwithstanding the foregoing, the City may object to the sale. transfer or
assignment of all or a portion of Developer's interest in this Agreement the duties and
obligations of Developer and release of Developer hereunder, including designation as
Successor Developer, with respect to any proposed purchaser, transferee, or assignee with
respect to whom City presents substantial evidence as to such proposed purchaser,
transferee or assignee’s previous failure to comply with the provisions of federal or state
law, the Fresno Municipal Code or agreements with the City relating to development projects
within the City of Fresno (or the same by the principals or owners or officers of said
purchaser, transferee or assignee.) Unless City's objections are resolved to the
reasonable satisfaction of the City, the sale, transfer or assignment shall not take place.

Except to the extent that any property owners association has incurred
obligations, the purchaser of any lot that is both (a) not subject to further subdivision
(other than a lot subject to a condominium map). and (b) subject to the jurisdiction of the
California Department of Real Estate, shall take title to such lot free and clear of any
obligations arising under this Agreement, without the execution or recordation of any
further document. when title to the lot transfers to such purchaser.

105.3 If the Developer transfers the Subject Property and assigns this Agreement
in violation of the terms of this Section, the City may terminate the Agreement at its
discretion with fifteen (15) days written notice.

ARTICLE 2
DEVELOPMENT OF THE SUBJECT PROPERTY

200. Permitted Uses and Development Standards. [n accordance with and subject to
the terms and conditions of this Agreement, the Developer may develop the Subject
Property for the uses in accordance with the Applicable Rules as set forth in Section
102.1 of this Agreement,

201. Approvals.

201.1 Processing Subsequent Development Approvals.



201.1.1 Timely Submittals By Developer. Developer acknowledges that
City cannot begin processing Subsequent Development Approvals until Developer
submits complete applications. Developer shall use its best efforts to (i) provide to City
in a timely manner any and all documents, applications, plans, and other information
necessary for City o carry out its obligations hereunder: and (ii) cause Developer's
planners. engineers. and all other consultants (o provide to City in a timely manner all
such documents, applications, plans and other required materials as set forth in the
Applicable Rules. Developer shall use all reasonable efforts to submit or cause to be
submitted documents, applications. plans and other information necessary for City to
carry out its obligations hereunder that are in a final form, not subject to unreasonable
changes by the Developer and that comply with this Agreement and all Applicable Rules.

201.1.2 Timely Processing By City. Upon submission by Developer of
all appropriate applications and applicable processing fees for any Subsequent
Development Approval, City shall promptly and diligently, subject to the reasonable
availability of City resources and City's procedural requirements, commence and
complete all steps necessary to act on Developer's Subsequent Development Approval
applications. Upon Developer's request and at the City's discretion. the City may
provide, at Developer's expense. additional staff and/or staff consultants, working under
the sole direction of the City, for concurrent, expedited planning and processing of each
Subsequent Development Approval application. The City reserves the right to reject any
incomplete non-conforming submittals.

201.1.3 Effect of Legal Proceedings. Notwithstanding any pending
administrative or judicial proceedings, initiative or referendum concerning the
Development Approvals or Subsequent Development Approvals, and provided that such
actions by City or Developer are not proscribed by law or court order, City shall process
the Developer's applications for Subsequent Development Approvals as provided for
herein to the fullest extent allowed by law and Developer may proceed with development
pursuant to the Development Approvals or Subsequent Development Approvals to the
fullest extent allowed by law.

201.2 Certificates of Occupancy. Subject to any requirements in this
Agreement for issuance of certificates of occupancy, the City shall use all reasonable
efforts to diligently and promptly provide a certificate of occupancy for any portion of the
Subject Property when applied for by the Developer and upon completion of all
necessary requirements to obtain a certificate of occupancy.

201.3 Non-Development Entitlement Plan Review. Nothing provided in this
Section 201 is intended to include the submission and review by the City of plans for Off-
Site Improvements (as required under Exhibit F), including but not limited 1o,
constructions plans for streets, sewer lines, and traffic signals. Review of Off-Site
Improvements shall be pursuant to the Applicable Rules, except as otherwise provided
herein.

202. Improvements and Public Facilities.
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202.1 Financing and Construction. Developer is responsible for financing and
constructing the following on-site improvements (whether private or public) and public
facilities in conjunction with the development of the Subject Property, all as set forth in
the mitigation measures of the MND for the Project and the Development Approvals:

202.1.1 On-Site Improvements. Developer shall construct all the On-
Site Improvements deseribed as provided in Exhibit E. All On-Site Improvements will
be the responsibility of the Developer without any right to reimbursement or credits
except as provided in this Agreement or in the Development Approvals. Developer shall
provide to City a list of On-Sile improvements that constitute public works of
improvement and shall pay prevailing wages for labor required to construct those
improvements on that list, to the extent required under the Labor Code, sections 1720.
1721 and any other applicable provisions related to the payment of prevailing wages.
Certain On-Site Improvements, including all sewer and water lines and storm drainage
systems shall be offered to the City for dedication within public streets, public utility
easements or equivalent easements to be granted to the City.

Developer shall be entitled to credit against exactions or fees with respect
to park and recreation facilities pursuant to the Development Approvals for the land
dedicated to such facilities and costs incurred by Developer in designing and constructing
the park and recreation facilities available for uses comparable to those financed from the
City’s fees and exactions. The amount of said credit shall be determined as set forth in
the Fresno Municipal Code and the City’s implementing policies in effect as of the
Effective Date. City shall be entitled to ensure that continued operation and maintenance
by property owners associations is assured in the covenants, conditions and restrictions
on the Subject Property or portion thereof related to such facilities.

202.1.2 Off-Site Improvements. Developer will construct all Off-Site
Improvements as provided in Exhibit F pursuant to the description and timing provided
in that exhibit. Developer acknowledges that these Off-Site Improvements constitute
public works of improvement and are, therefore. subject to the requirements of California
Labor Code, sections 1720, 1721 and any other applicable provisions related to the
payment of prevailing wages. All off-site water, sewer, drainage pipelines, and
underground utilities required by the Development Approvals in the roadways shown in
Exhibit F shall be installed prior to any phased road improvements shown unless
otherwise approved by Developer and City pursuant to the procedures as set forth in
Section 202.4, Developer shall provide payment and performance security for each
phase. The type and amount of the payment and performance security shall be as set
forth in Fresno Municipal Code, section 12-1016. entitled Improvement Security. In
addition, Developer shall install a traffic signal at Ashlan/Hayes prior to issuance of the
first certificate of occupancy for (a) the commercial portion phase, (b) the multi-family
phase in the southwest portion, or (¢) Phase Four, whichever occurs first.

202.1.3 Financing of Off-Site Improvements. Developer is responsible
for financing the construction of the Off-Site Improvements described in Exhibit F. The
Developer will receive reimbursements and credits from the City from appropriate fee



programs for Off-Site Improvements to the extent that they are expressly provided for in
the Applicable Rules or in this Agreement.

202.2 Community Facilities District. Developer may request and City shall
use its good faith efforts to form a community facilities district(s) ("CFD") or to include
the Subject Property in an existing CFD, for the purpose of funding all or a portion of the
On-Site or Off-Site Improvements to be dedicated to the City, including without
limitation. design. acquisition and construction costs, and public facility maintenance
costs or public services. Upon request from the Developer, City shall diligently and
expeditiously initiate CFD proceedings wtilizing the special tax mechanisms authorized
under the law of the State of California or the Fresno Municipal Code where the property
subject to special taxes provides primary security for payment of the special taxes,
provided, however. any such CFD shall be in conformance with City policies regarding
land-based financing. City's obligations under this section are contingent upon the
Developer providing adequate security to cover the costs of formation of the district and
issuance of the bonds and upon the Developer providing the information or documents
within the Developer's control which are necessary to form the district and issue the
bonds (e.g.. the list of infrastructure intended to be funded by the District and the area to
be included in the District.) Developer may recover costs of formation and issuance from
bond proceeds to the extent permitted by law. Nothing provided herein is intended to
create a legal duty of the City to form a CFD.

202.3 Public Works Development Standards; Specifications. [n completing
the censtruction of the On-Site and Off-Site Improvements described in Exhibits E
and F. developer shall comply with (a) the conditions and terms of the Development
Approvals and Subsequent Development Approvals, (b) all approved construction plans,
(¢) all applicable laws, ordinances, and resolutions in effect at the time of construction.
and (d) the construction standards applicable to the Project contained in the City's
Standard Specifications in effect at the time of construction applicable to the Project. If
the City does not have standard specifications for any particular construction to be
performed but appropriate standards are available from the State of California, Division
of Highways (Caltrans), then, Developer will complete construction in accordance with
such standards and specifications. City acknowledges that the Project will involve the
construction of private strects on site to be maintained by one or more owners
associations and that such streets will be constructed to different standards than those
applicable to City owned streets. Such private streets and associated improvements will
be designed by the Developer and shall be submitted to the City Engineer for review and
approval prior o construction. Developer will complete all construction to the
satisfaction of, and use materials satisfactory to, the City Engineer. The City Engineer
may inspect all construction and materials.

202.4 Completion and Acceptance of Public Facilities. The City's final
written acceplance of any On-Site and Off-Site Improvements to be offered for
dedication to the City and to be maintained by City thereafter will constitute a finding
that the improvements comply with the plans and specifications required above.
Individual On-Site Improvements and Off-Site Improvements may be separately bonded
by Developer. The City may not unreasonably condition. delay or withhold acceptance of
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Off-Site Improvements based upon the completion of On-Site Improvements. The
determination of when certain On-Site and Off-Site Improvements need to be completed
and the amount of improvement security for said improvements shall be made between
the City and Developer during the processing of phased final maps and confirmed in
writing in separate subdivision agreements, the terms of which shall not be inconsistent
with the terms of this Agreement. Once the City and Developer determine which On-Site
and Of1-Site Improvements need to be completed with a particular phase. Developer shall
provide separate engineered drawings for the improvements to be completed during the
particular phase and may obtain separate improvement security for the On-Site and Off-
Site Improvements for each phase. To the extent that phasing of certain On-Site and Oft-
Site Improvements have already been agreed to by the City and Developer, as included in
the Development Approvals, that phasing scheme shall govern. On-Site Improvements
and Off-Site Improvements to be dedicated as public facilities shall be owned by the City
upon their completion and acceptance.

202.5 Warranty of Public Facilities. Prior to City’s acceptance of particular On-
Site Improvements or Off-Site Improvements, Developer shall provide a warranty for any
defects (whether latent or patent) in work or material or design in the Off-Site
Improvements that occur or appear within one year after the date of written acceptance to
take effect as to each of those at the time of their acceptance. The warranty shall provide
that the City may give written notice to repair or correct any defect within (7) seven
calendar days of notice, occurring or appearing within one year, and Developer and/or its
warrantor will repair or correct the defect without additional cost to the City. Afier a
failure of the On-Site Improvement or Off-Site Improvements requiring an emergency
repair by City crews, the Developer or its warrantor shall reimburse all reasonable costs
for labor and materials within forty-five (45) days of invoice. Failure to repair or correct
any defect may result in an offset Lo, or suspension of, reimbursements, if any, or may be
considered a default of this Agreement, until the repair or correction is completed to the
reasonable satisfaction of the City. Developer shall include the City as a named
beneficiary to any subcontract for or warranty of the public facilities. Furthermore, Prior
to City acceptance of On-Site or Off-Site improvements, Developer shall provide
Warranty Security of the type and in the amounts set forth in Fresno Municipal Code,
section 12-1016. This subsection will survive termination of this Agreement.

202.6 Smart Irrigation Systems. Prior to first certificate of occupancy for a
dwelling unit, the City will provide a watering schedule for the use of smart irrigation
systems.

202.7 Formation of Property Owners Association for Maintenance of On-
Site Improvements not Dedicated to City. Developer shall cause to be formed one or
more property owner associations to be responsible for the maintenance of all On-Site
Improvements of the Project which are not to be dedicated 1o the City which. at the
present lime, are envisioned to include at least the following: (1) all streets, alleys. paths
and trails within the Subject Property: (2) all landscaped medians and other areas within
the Project boundaries, (3) all parks and recreation areas within the Project boundaries.
(4) all common area lighting within the Project boundaries, and (5) all signage within the
Project boundaries. All of the foregoing are anticipated to be common areas transferred to
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the relevant property owners association. Al this time it is anticipated that there will only
be one property owners association in which assessments are apportioned among
residential and nonresidential users: however, it is possible that a separate commercial
property owners association could be formed to address speciflic issues and
responsibilities within the nonresidential portion of the Project. Sewers, water lines and
storm drains and all Off-Site Improvements are to be located within public utility
easements or otherwise accessible to the City for maintenance and to be dedicated to and
maintained by the City. The covenants, conditions and restrictions for the property
owners association shall include all of the provisions set forth in Fresno Municipal Code,
section 12-1026 and shall grant the City the right to enforce those provisions by any legal
or equitable means against the property owners association or against any individual
property owner and entitle the City to attorneys fees, legal expenses and costs should it
prevail in any litigation 10 enforce or interpret those provisions.

203. Dedications and Other Exactions. Developer shall be responsible for only those
dedications and other exactions provided in the Development Approvals.

204. Impact Fees; Reimbursements and Credits. Developer shall be responsible for
paying only those fees provided in the Development Approvals as provided in
Section 101, The Developer shall be eligible for reimbursements and credits for the Off-
Site  Improvements required under Section 202,1.3 as provided in Section 101,
Notwithstanding the above, Developer shall be responsible for paying any fees the City
collects for other agencies pursuant to (i) State or Federal law or (ii) any City agreements
or City ordinances adopted or entered into to comply with State or Federal law or
judgment of a court of law.

205. Conditions to and Formula for Reimbursement for Off-Site Improvements.
Reimbursement and/or credits that the Developer is expressly allowed, for improvements
listed in Exhibit F, shall be given from appropriate fee programs as provided in the
Fresno Municipal Code and/or adopted City policies for those fee programs as they exist
al the time the reimbursement and/or credit is sought, but to no lesser degree than
provided as of the Effective Date.

206. Books and Records. Developer shall establish and maintain throughout the term
of this Agreement, and for a four (4) year period following the date of the last
reimbursement, records and accounts on the Subject Property and its development, in
accordance with normal business practices, any reasonable reguest of the City, and
applicable laws, rules and regulations. At the times and in the forms as the City may
reasonably request. Developer shall furnish City with statements, records, reports, data
and information related to the costs to be reimbursed. The City. at its cost, has the right
during reasonable business hours to inspect and copy Developer's records, books, and
documents related to the reimbursable costs. Not more frequently than annually, the City
at its cost has the right, but not the obligation, to audit the Developer's books and records.




207. Project Timing. The Parties acknowledge that Developer cannot at this time
predict when, or the order in which, individual buildings on the Subject Property will be
developed. Such decisions with respect to phasing of development of the Subject
Property will depend upon a number of circumstances not within the control of
Developer. including, without limitation, market conditions and demand for the use or
uses of the Subject Property. the condition of capital markets and availability of
appropriate linancing for the development of the Subject Property (such as construction
or interim and permanent loans, and/or equily capital) and other similar factors. In order
to retain the flexibility necessary to respond to such market conditions, Developer shall
have the right to develop the Subject Property in phases, in such order, and at such times
as Developer deems appropriate within the exercise of its subjective business analysis of
those factors determining, in Developer's judgment, the appropriate course of
development of the Subject Property. However, in connection with each phase,
Developer shall be required to comply with the Development Approvals.

In light of the California Supreme Court's decision in Pardee Construction Co. v. City of
Camarillo, 37 Cal.3d 465 (1984), that the failure of the parties therein to provide for the
timing of development allowed a later-adopted initiative restricting the timing of
development to prevail over the parties' agreement, it is the parties' intent to cure any
such deficiency in this Agreement by acknowledging and expressly providing that
Developer may develop the Subject Property and portions of both in the order and at the
times Developer, in its sole discretion, deems appropriate based on Developer’s analysis
of those factors determining, in Developer’'s subjective business judgment, the appropriate
pace and timing of the development of the Project. The adoption or modification of any
laws or regulations by City. including limits on building permits or connections to water
or sewer or other infrastructure, whether by initiative or otherwise, limiting or
prescribing the pace or timing of development or construction within City is in conflict
with this Agreement, and the adopted or modified law or regulation is not applicable to
development of the Project, unless Developer in its sole discretion elects to have the
adopted or modified law or regulation apply to the development of the Project; or, unless
the City Council makes a finding that there is an immediate and substantial threat to
public health and safety with significant adverse effects which cannot be mitigated or
avoided by any other feasible altematives, such as imposition on the Project of
resirictions equivalent to those bome by all properties within the City.,

208. Amendments to Development Approvals. Given the long-term build-out of the
project, the Parties acknowledge that development of the Subject Property may require
amendments to Development Approvals or Subsequent Development Approvals.
Amendments to the Development Approvals or Subsequent Development Approvals
shall be processed as follows:

208.1 Administrative Amendments. Upon the written request of Developer for
an amendment or modification to a Development Approval or Subsequent Development
Approval, the Planning Director or his’her designee shall determine: (i) whether the
requested amendment or modification is minor; and (ii) whether the requested




amendment or modification is consistent with the Applicable Rules. If the Planning
Director or his/her designee {inds that the proposed amendment or modification is minor,
consistent with the Applicable Rules, and is not subject to further environmental review
under CEQA (See CEQA Guidelines §8§ 15162, 15163), the amendment shall be
determined to be an "Administrative Amendment" and the Planning Director or his/her
designee may approve, or may approve with appropriate conditions, the Administrative
Amendment consistent with the City's procedures for minor revisions and/or amendments
to special permits, including any requirements for notice, public hearing, and appeal
rights. The determination of whether a requested amendment or modification is an
Administrative Amendment shall be within the reasonable discretion of the Planning
Director. Notwithstanding the foregoing provision, if the Director determines that an
amendment has the potential to affect a facility under the responsibility of another City
department, the Director shall refer the amendment to the Director of the affected
Department (and/or his or her designee) who must also concur that the amendment is a
minor amendment under the terms provided in this Section. For example, if an
amendment has the ability to affect traffic, the Director of Public Works (and/or his or
her designee) must concur that the amendment is administrative, if an amendment has the
ability to affect sewer loads, the Director of Public Utilities Department (and/or his or her
designee) must concur that the amendment is administrative.

LExamples of amendments or modifications which may. depending on particular
circumstances, be treated as Administrative Amendments. include, but are not limited to,
the following: (1) lot line adjustments that do not result in a significant change in the lot
size and that comply with the requirements of the Subdivision Map Act; (2) alterations in
vehicle circulation patterns or vehicle access points which do not adversely affect
capacity or service levels: (3) changes in trail alignments: (4) substitutions of comparable
landscaping for any landscaping shown on any final development plan or landscape plan;
(5) variations in the location of structures that do not substantially alter the design
concepts of the project: and (6) minor alterations in design or configuration of buildings,
infrastructure or other facilities that are consistent with the development standards set
forth in the Development Approvals: and (7) minor adjustments to the Subject Property
legal description. Administrative Amendments are subject to a processing fee as
provided in Section 101.

208.2 Material Amendments. Any request of Developer for an amendment or
modification to a Development Approval or Subsequent Development Approval that is
determined by the Planning Director or his/her designee (or a director of another City
department under the terms in Section 208.1) to be a material amendment ("Material
Amendment”), as opposed to an Administrative Amendment, shall be subject to review,
consideration and action pursuant to the laws in effect at the time the Material
Amendment is considered for approval. Notwithstanding any provision in the Agreement
to the contrary, the City may impose mitigation measures necessary to comply with
CEQA for Material Amendments. Material Amendments are subject to processing fees
as provided in Section 101. Notwithstanding the foregoing portions of this Section 208.2,
any Subsequent Approval sought by Developer pursuant to Recital F. whether deemed a
Material Amendment or not. shall be processed as provided in Recital F.
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208.3 Future Amendments. Any future amendment or modification to a
Development Approval or Subsequent Development Approval shall be incorporated in
this Agreement without the need to amend this Agreement,

209. Encumbrances and Lender's Rights.

209.1 Permitted Encumbrances. This Agreement shall be superior and senior
to any lien placed upon the Subject Property. Neither entering into this Agreement nor a
breach of this Agreement shall defeal, render invalid, diminish, or impair the lien of any
mortgage or deed of trust on the Subject Property made in good faith and for value. The
Parties agree that this Agreement shall not prevent or limit any owner of an interest in the
Subject Property from encumbering the Subject Property or any portion thereof with any
mortgage, deed of trust or other security device (any such device, a “Mortgage™) securing
financing with respect to the Subject Property. City acknowledges that the holder of any
such mortgage, deed of trust or other security device (“Lender™) may require certain
Agreement interpretations and modifications and agrees, from time 1o time, 10 meet with
Developer and representatives of such Lender(s) to negotiate in good faith any such
request for interpretation or modification. City will not unreasonably withhold its
consent to any such requested interpretation or modification provided such interpretation
or modification is consistent with the intent and purposes of this Agreement and does not
result in the City subordinating this agreement to any lien or deed of trust. As used
herein the term “Lender” does not include any affiliate of or entity controlled by
Developer or its owners. officers, directors, principals or members.

209.2 Lender's Rights. If Lender timely requests. in writing. receipt of notice
of any event of default given under this Agreement to Developer or any other holder of
an interest in part or all of the Subject Property, then City shall provide a copy of such
notice to Lender within ten (10) days of sending the notice of default to Developer or
other holder of an interest in part or all of the Subject Property. The Lender shall have
the right. but not the obligation to cure the default during the remaining cure period
allowed to the defaulting party under the terms of this Agreement. Notwithstanding
anything to the contrary herein, each Lender has a period of ninety (90) days after the
receipt of that notice from City to cure or remedy, or to commence to cure or remedy. the
event of default claimed or the areas of noncompliance set forth in City's notice. If the
event of default or the noncompliance is of a nature that can only be remedied or cured
by the Lender upon obtaining possession, the Lender shall diligently seek to obtain
possession through a receiver or otherwise, and shall thereafier remedy or cure the event
of default or noncompliance within 90 days after obtaining possession. [f any event of
default or noncompliance cannot, with diligence, be remedied or cured within those
ninety (90) day periods, then the Lender has additional time as may be reasonably
necessary, as reasonably determined by the City, to remedy or cure the event of default or
noncompliance If the Lender commences to cure during those ninety (90) day periods,
and thereafter diligently pursues completion of that cure. Nothing in this Agreement
permits or authorizes any Lender to undertake or continue construction or completion of
any improvements comprising the Project beyond the extent necessarv to conserve or
protect improvements or construction already made, without first having expressly
assumed Developer’s obligations under this Agreement in the manner specified herein
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and curing all defaults. The Lender shall receive a second default notice thirty (30) days
before the City institutes legal proceedings.

209.3 Lender Non-Liability. Any Lender who comes into possession of the
Subject Property, or any part thereof, pursuant to foreclosure of a Mortgage or taking a
deed in lieu of such foreclosure, shall take the Subject Property. or part thereof. subject to
the terms of this Agreement, provided, however: (1) in no event shall such Lender be
liable for any defaults or monetary obligations of Developer arising prior to acquisition of
title to the Subject Property by such Lender; (2) no Lender has any obligation under this
Agreement to construct or complete the construction of improvements, or to guarantee
that construction or completion: and (3) if Developer shall have defaulted under this
Agreement before Lender takes title to the Subject Property or any part thereof, Lender
shall enjoy the same rights and privileges with respect to such default as if (a) Lender
were Developer, and (b) title were still held by Developer. Nothing in this Agreement
shall be deemed or construed 1o permit or authorize Lender to devote the Subject
Property. or any portion thereof. to any uses, or to construct any improvements thereon,
other than those uses and improvements provided for or authorized by this Agreement,
subject to all of the terms and conditions of this Agreement. The foregoing provisions
shall not accrue to the benefit of a Lender who proceeds in the manner of a Subsequent
Developer in developing and approving the Subject Property. Limiting itself to those
development activities set forth in the next to last sentence of Section 209.2 shall create a
presumption that a Lender has not proceeded to become a Subsequent Developer.

209.4 Estoppel Certificate. Within thirty (30) days following any written
request which either city or Developer may make from time to time, the other shall sign
and deliver to the requesting party a statement certifving that: (1) this Agreement is
unmodified and in full force and effect or, if there have been modifications hereto, that
this Agreement is in full force and effect, as modified. and stating the date and nature of
such modifications; (2) there are not current uncured defaults under this Agreement or
specifying the dates and nature of any such defaults; and (3)any other reasonable
information requested. The failure to deliver such statement within such time shall be
conclusive upon the party which fails to deliver such statement that this Agreement is in
full force and effect without modification and that there are no uncured defaults in the
performance of the requesting party. The City’s Planning Director, or other City officer
having adequate knowledge to do so, shall be authorized to execute any such statement.
An estoppel certificate obtained under this section may be relied upon by transferees and
Lenders.

ARTICLE 3
DEFAULT, REMEDIES, TERMINATION

300. General Provisions.
Subject to extensions of time by mutual consent in writing, failure or

unreasonable delay by cither Party to perform any term or provision of this Agreement
shall constitute a default. In the event of default or breach of any terms or conditions of
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this Agreement, the Party alleging such default or breach shall give the other Party not
less than thirty (30) days notice in writing specifying the nature of the alleged default and
the manner in which said default may be satisfactorily cured. During any such thirty (30)
day period. the Party charged with being in default shall not be considered in default for
purposes of termination or institution of legal proceedings.

Alter notice and expiration of the thirty (30) day period, if such default has not
been cured or is not being diligently cured in the manner set forth in the notice, the other
Party to this Agreement may at its option:

I Terminate this Agreement, in which event neither Party shall have any
further rights against or liability to the other with respect to this Agreement or the Subject
Property; provided, however, if portions of the Subject Property are held in separate
ownership at the time such event of default occurs and such event of default is related
only to one portion, this Agreement may be terminated only as to such portion and no
such termination shall impair the continuing applicability of this Agreement to the
remainder of the Subject Property; or

2. Institute legal or equitable action to cure, correct or remedy any default.
including, but not limited to, an action for specific performance of the terms of this
Agreement: provided, however, that in no event shall either party be liable to the other
for money damages for any default or breach of this Agreement.

301. Developer Default; Enforcement.

No building permit shall be issued or building permit application accepted for the
butlding shell of any structure on any portion of the Subject Property if the permit
applicant owns or controls such portion of the Subject Property and if such applicant or
any entity or person controlling such applicant has been found to be in default as to such
portion of the Subject Property by the City Council of the City of Fresno under the terms
and conditions of this Agreement, unless such default is cured or this Apreement is
terminated. A default as to an owner of any portion of the Subject Property shall have no
impact on any portion of the Subject Property not owned by such defaulting owner. The
Developer shall cause to be placed in any covenants. conditions and restrictions
applicable to the Subject Property. or in any ground lease or conveyance thercof, an
express provision for an owner of the Subject Property, lessee or City, acting separately
or jointly, to enforce the provisions of this Agreement and to recover attorneys' fees and
costs for such enforcement,

302. Annual Review.

The City Manager shall, at least every twelve (12) months during the term of this
Agreement, review the extent of good faith substantial compliance by the Developer with
the terms and conditions of this Agreement. Such periodic review shall be limited in
scope to compliance with the terms and conditions of this Agreement pursuant to
California Government Code Section 65865.1. Notice of such annual review shall
include the statement that any review may result in amendment or termination of this



Agreement. The costs of notice and related costs incurred by the City for the annual
review conducted by the City pursuant to this Section 302 shall be borne by the
Developer.

The City Manager shall provide thirty (30) days prior written notice of such
periodic review to the Developer. Such notice shall require the Developer to demonstrate
good faith compliance with the terms and conditions of this Agreement and to provide
such other information as may be reasonably requested by the City Manager and deemed
by him to be required in order to ascertain compliance with this Agreement. If. following
such review, the City Manager is not satisfied that the Developer has demonstrated good
faith compliance with all the terms and conditions of this Agreement. the City Manager
may refer the matter, along with his recommendations, to the City Council.

Failure of the City to conduct an annual review shall not constitute a waiver by
the City of its rights to otherwise enforce the provisions of this Agreement; nor shall the
Developer have or assert any defense to such enforcement by reason of any such failure
to conduct an annual review.

303. Enforced Delay; Extension of Times of Performance.

In addition to specific provisions of this Agreement, either Party hereunder shall
not be deemed to be in default where delays or defaults are due to war. insurrection,
systemic linancial distress, strikes, walkouts, riots, floods. earthquakes. fires, casualties,
acts of God, governmental entities' enactment of conflicting state or federal laws or
regulations. new or supplementary environmental regulations, litigation or similar
grounds for excused performance. [f written notice of such delay is given within thirty
(30) days of the commencement of such delay, an extension of time for such cause shall
be granted in writing for the period of the enforced delay, or longer as may be mutually
agreed upon.

304. Limitation of Legal Acts.

In no event shall the City, or its officers, agents or employees, be liable in
damages for any breach of violation of this Agreement, it being expressly understood and
agreed that the Developer's sole legal remedy for a breach or violation of this Agreement
by the City shall be a legal action in mandamus, specific performance or other injunctive
or declaratory relief to enforce the provisions of this Agreement,

305.  Applicable Law and Attorneys’ Fees.

This Agreement shall be construed and enforced in accordance with the laws of
the State of California. Developer acknowledges and agrees that the City has approved
and entered into this Agreement in the sole exercise of its legislative discretion and that
the standard of review of the validity or meaning of this Agreement shall be that accorded
legislative acts of the City. Except as set forth herein, should any legal action be brought
by a Party for breach of this Agreement or to enforce any provision herein. the prevailing
Party of such action shall be entitled to reasonable attorneys’ fees, court costs and such
other costs as may be fixed by the Court.




306. Invalidity of Agreement.

L. If this Agreement is determined by a court to be invalid or unenforceable,
this Agreement shall automatically terminate as of the date of final entry of judgment.

2. Il any provision of this Agreement is determined by a court to be invalid
or unenforceable, or if any provision of this Agreement is rendered invalid or
unenforceable according to the terms of any law which becomes effective after the date
of this Agreement and either party in good faith determines that such provision is
material to its entering into this Agreement, either party may elect to terminate this
Agreement as to all obligations then remaining unperformed in accordance with the
procedures set forth in Section 300, subject, however, to the provisions of Section 307
hereof.

307.  Effect of Termination on Developer's Obligations.

Termination of this Agreement shall not affect the Developer's obligations to
comply with the General Plan and the terms and conditions of any and all land use
entitlements approved with respect to the Subject Property prior to such termination, nor
shall it affect any other covenants of the Developer specified in this Agreement to
continue after the termination of this Agreement. If portions of the Subject Property are
held in separate ownership at the time of such termination, this Agreement may be
terminated only as to such portion and no such termination shall impair the continuing
applicability of this Agreement to the remainder of the Subject Property.

308. Certificate of Compliance. If after an Annual Review based upon City’s own
investigation and information provided by Developer. City finds Developer has
complied in good faith with this Agreement, City shall issue to Developer a Certificate
of Compliance certifying that Developer has so complied through the period of the
applicable Annual Review. The Certificate of Compliance must be in recordable form
and must contain such information as may be necessary to impart constructive notice
of City’s finding. Upon issuance of the Certificate of Compliance, City is estopped
from pursuing any remedy under this Agreement for any default which City knew or
should have known existed prior to or on the date of the Certificate of Compliance.
Developer may record the Certificate of Compliance in the Official Records of the
County of Fresno,

309. Certificate of Satisfaction. After completion of the Project. City, upon request
of Developer. shall execute in recordable form and deliver to Developer a Certificate of
Satisfaction, certifying that Developer has satisfied all of Developer’s obligations under
this Agreement to the date of the certification. Upon issuance of a Certificate of
Satisfaction, City is estopped from pursuing any remedy under this Agreement for any
default which City knew or should have known existed prior to or on the date of the
Certificate of Satisfaction. Developer may record the Certificate of Satisfaction in the
Official Records of the County of Fresno.

[
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309.1 Policy on Alleged Construction Defects. City and Developer
acknowledge that it is in the best interests of City, Developer, homeowners and
homebuyers that all partics be able to rely upon a high quality of construction in a new
community in order to protect health and life safety and to preserve the reputation of
the community and its sustainability and integrity., including dwelling units and
common areas and spaces to be maintained by property owners associations. City and
Developer also acknowledge that there has been an increase in construction defect
litigation throughout California, including claims based on alleged failures to comply
with the California Building Code and claims based on alleged failures to meet local
standards of good workmanship and materials. Accordingly. City and Developer
agree that if a the owner of a dwelling unit (“Owner™) or a property owners association
(“Association”), claims that a condition exists at the residence or the common areas or
spaces that does not comply with the California Building Code as amended and
adopted by the City of Fresno, the Owner or Association shall either repair the
condition or provide a written disclosure statement describing the condition to all
potential lenders and buyers of the Owner's property or of any property within the
Association or to any member and lender to the Association. Furthermore, upon
notice of such a claim City shall record a Notice of Claimed Construction Defect(s) on
the applicable Owner’s or Association property to assure compliance with this policy
and shall record a Notice of Repair of Claimed Construction Defect(s) after the Owner
or Association has obtained all required permits to perform the repair work and has
repaired the claimed construction defect(s), and after the repair work has been
inspected and approved by City. Prior to recording the Notice of Claimed
Construction Defect(s). City shall first give written notice to Developer and to Owner
and Association of its intention to record same and shall give them a reasonable
opportunity to object. provided that City shall decide whether to record such Notice
based on the provisions of this paragraph, City shall have no liability to any party lor
damages resulting from City’s actions hereunder and Developer's only remedy for
City’s failure to act hereunder shall be by a claim for specific performance. Developer
1s not entitled to recover attorneys fees or litigation expenses associated in seeking
specific performance of this section,

ARTICLE 4
INDEMNITY: INSURANCE

400.  Indemnity/Insurance.

400.1 Indemnification. To the furthest extent allowed by law, Developer shall
indemnify, hold harmless and defend City and each of its officers. officials, employees,
agenis and volunteers against any legal challenges to the Development Approvals,
including any challenges arising out of the City’s alleged violation of the California
Environmental Quality Act, and from any and all loss. liability, fines, penalties,
forfeitures, costs and damages (whether in contract, tort or strict liability, including but
not limited to personal injury, death at any time and property damage) incurred by City,
Developer or any other person, and from any and all claims, demands and actions in law
or equity (including attorney's fees and litigation expenses), arising or alleged to have
ansen directly or indirectly out of performance of this Agreement or the performance of
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any or all work to be done on On-Site Improvements or Off-Site Improvements pursuant
to this Agreement (including, but not limited to design, construction and/or ongoing
operation and maintenance unless and until the facility is dedicated to and officially
accepted by the City). Developer’s obligations under the preceding provisions include
any claims related to or arising out of the Developer's claim of a right to exclude public
utilities from private streets. Developer's obligations under the preceding sentence shall
apply regardless of whether Developer or any of its officers, officials, employees or
agents are passively negligent, but shall not apply to any loss, liability. fines, penalties,
forfeitures, costs or damages caused by the active or sole negligence. or the willful
misconduct, of City or any of its officers. officials, employees, agents or volunteers.

If Developer should subcontract all or any portion of the services to be performed
under this Agreement, Developer shall require each subcontractor to indemnify, hold
harmless and defend City and each of its officers, officials, employees. agents and
volunteers in accordance with the terms of the preceding paragraph. The Developer
further agrees that the use for any purpose and by any person of any and all of the streets
and improvements required under this Agreement, shall be at the sole and exclusive risk
of the Developer at all times prior to final acceptance by the City of the completed street
and other improvements. This section shall survive termination or expiration of this
Agreement.

400.2 Insurance. Throughout the life of this Agreement, Developer shall pay
for and maintain in full force and effect all policies of insurance described in this section
with an insurance company(ies) either (i) admitted by the California Insurance
Commissioner to do business in the State of Calilornia and rated not less than "A- VII" in
Best's Insurance Rating Guide, or (ii) authorized by City’s Risk Manager. The following
policies of insurance are required:

a. COMMERCIAL GENERAL LIABILITY insurance which shall be
at least as broad as the most current version of Insurance Services Office (1SO)
Commercial General Liability Coverage Form CG 00 01 and shall include
insurance for bodily injury, property damage and personal injury with coverage
for premises and operations (including the use of owned and non-owned
equipment), products and completed operations, contractual liability (including
indemnity obligations under this Agreement),with limits of liability of not less
than $2,000,000 per occurrence for bodily injury and property damage,
$1.000,000 per occurrence for personal injury and $3.000,000 aggregate for
preducts and completed operations.

b. COMMERCIAL AUTOMOBILE LIABILITY insurance which
shall be at least as broad as the most current version of Insurance Services Office
(ISO) Business Auto Coverage Form CA 00 01 and shall include coverage for all
owned, hired, and non-owned automobiles or other licensed vehicles (Code 1 B
Any Auto), with combined single limits of liability of not less than $5,000,000 per
accident for bodily injury and property damage.




¢ WORKERS' COMPENSATION insurance as required under the
California Labor Code. Developer shall [ile with the City pursuant to Section
3800 of the Labor Code, a Certificate of Workers' Compensation,

d. EMPLOYERS' LIABILITY with minimum limits of liability of
not less than $1,000,000 each accidenmt. $1,000,000 disease policy limit and
$1.000,000 disease each employee.

Developer shall be responsible for payment of any deductibles contained in any
insurance policies required hereunder and Developer shall also be responsible for
payment of any self-insured retentions.

The above described policies of insurance shall be endorsed to provide an
unrestricted 30 calendar day written notice in favor of City of policy cancellation of
coverage, except for the Workers' Compensation policy which shall provide a 10 calendar
day written notice of such cancellation of coverage. In the event any policies are due to
expire during the term of this Agreement, Developer shall provide a new certificate
evidencing renewal of such policy not less than fifteen (15) calendar days prior to
the expiration date of the expiring policy(ies). Upon issuance by the insurer, broker, or
agent of a notice of cancellation in coverage, Developer shall file with City a new
certificate and all applicable endorsements for such policy(ies).

The General Liability and Automobile Liability insurance policies shall be written
on an occurrence form and shall name City, its officers, officials, agents, employees and
volunteers as an additional insured. Such policy(ies) of insurance shall be endorsed so
Developer's insurance shall be primary and no contribution shall be required of City,
Any Workers' Compensation insurance policy shall contain a waiver of subrogation as to
City, its officers, officials, agents, employees and volunteers. Except for the Products
and Completed Operations coverages, Developer shall have furnished City with the
certificate(s) and applicable endorsements for all other required insurance prior to City's
execution of the Agreement. With regard to the Products and Completed Operations
coverages, the necessary Certificates of Insurance and all necessary endorsements shall
be furnished to the City prior to Developer commencing work 10 construct any of the
improvements required by this Agreement, or the City’s issuance of any permits to
construct any of the improvement covered by this Agreement, whichever occurs first,
Nothing in the preceding sentence is intended to authorize the Developer or any of its
subcontractors to proceed with the work covered by this Agreement without first
obtaining any necessary City permits to perform any part of that work.

Developer shall furnish City with copies of the actual policies upon the request of
City's Risk Manager at any time during the life of the Agreement or any exterision, and
this requirement shall survive termination or expiration of this Agreement.

It at any time during the life of the Agreement or any extension. Developer fails
to maintain the required insurance in full force and effect. the Director of Public Works,
or his/her designee. may order that the Developer, or its contractors or subcontractors,




immediately discontinue any further work under this Agreement and take all necessary
actions to secure the work site to insure that public health and safety is protected. All
payments due or that become due to Developer shall be withheld until notice is received
by City that the required insurance has been restored to full force and effect and that the
premiums therefore have been paid for a period satisfactory to City. Any failure to
maintain the required insurance shall be sufficient cause for City to terminate this
Agreement.

The fact that insurance is obtained by Developer shall not be deemed to release or
diminish the liability of Developer, including, without limitation, liability under the
indemnity provisions of this Agreement. The duty to indemnifv City shall apply to all
claims and liability regardless of whether any insurance policies are applicable. The
policy limits do not act as a limitation upon the amount of indemnification to be provided
by Developer. Approval or purchase of any insurance contracts or policies shall in no
way relieve from liability nor limit the liability of Developer, its principals, officers,
agents, employees, persons under the supervision of Developer, vendors. suppliers,
invitees, consultants, sub-consultants, subcontractors, or anyone employed directly or
indirectly by any of them.

Upon request of City, Developer shall immediately furnish City with a complete
copy of any insurance policy required under this Agreement, including all endorsements,
with said copy certified by the underwriter to be a true and correct copy of the original
policy. This requirement shall survive expiration or termination of this Agreement.

If Developer should subcontract all or any portion of the services to be performed
under this Agreement, Developer shall require each subcontractor to provide insurance
protection in favor of City, its officers, officials, employees, volunteers and agents in
accordance with the terms ol each of the preceding paragraphs, except that the
subcontractors’ certificates and endorsements shall be on file with Developer and City
prior to the commencement of any work by the subcontractor.

401.  Notice to Developer.

The City shall promptly give notice to Developer in accordance with Section 600
of this Agreement of any case, action or proceeding brought against the City concerning
this Agreement or the Subject Property.

ARTICLE 5
PROJECT AS A PRIVATE UNDERTAKING

500. Project as a Private Undertaking.
It is specifically undersiood and agreed by and between the Parties hereto that the

development of the Subject Property is a separately undertaken private development and
that the contractual relationship created hereunder between the City and Developer is
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such that Developer is an independent contractor and is not an agent of the City. None of
the terms or provisions ol this Agreement shall be deemed to create a partnership or joint
venture between the City and Developer or to provide third party beneficiary rights to any
person or entity not a Party hercto. The only relationship between the City and the
Developer is that of a governmental entity regulating the development of private property
and the owner of such private property.

ARTICLE 6
NOTICES

6li0. Notices.

All formal notices required by this Agreement shall be in writing and delivered in
person or sent by certified mail, postage prepaid, to the principal offices of the City and
the Developer with copies sent as set forth below. The addresses of the parties as of the
date hereof are as set forth below. Such written notices, demands, correspondence and
communication may be directed in the same manner to such other persons and addresses
as either party may from time to time designate in writing. The Developer shall give
written notice to the City, within ten (10) days after the close of escrow, of any sale or
transfer of any portion of the Subject Property and any assignment or partial assignment
of this Agreement, specifying the name or names of the transferee, the transferee's
mailing address, the legal description of the land sold or transferred, and the name and
address of any person or entity to whom any notice relating to this Agreement shall be
given with respect to such transferred portion of the Subject Property.

Notices required to be given to the City shall be addressed as follows:

City of Fresno

Planning and Development Department
2600 Fresno Street

Fresno, California 93721

Allention: Planning Director

Notices required to be given to the Developer shall be addressed as
follows:

Ashlan/Hayes No. 1, L.P.
¢/o Brent McCaflrey
7020 Van Ness Boulevard
Fresno, CA 93711




with a copy to:

Sanger & Olson
576 Sacramento Street. 7" Floor
San Francisco, CA 94111-3023

ARTICLE 7
MISCELLANEOUS

700. Amendment of Agreement.

This Agreement may be amended from time to time with respect to any portion of
the Subject Property by mutual consent of the City and the Developer (to the extent that it
continues to own any portion of the Subject Property) and of the then-current owner(s) of
the portions of the Subject Property affected by such amendment, with City costs payable
by the amendment applicant, in accordance with the provisions of Government Code
Sections 63867 and 65868,

701. Waiver of Provisions.

No waiver of any provision of this Agreement shall be effective unless in writing
and signed by a duly authorized representative of the party against whom enforcement of
a waiver is sought. No waiver of any right or remedy with respect to any occurrence or
event shall be deemed a waiver of any other occurrence or event.

T02. Time of Essence.

Time is of the essence for each provision of this Agreement of which time is an
element.

703. Entire Agreement.
This Agreement is executed in two duplicate originals, each of which is deemed

to be an original. This Agreement consists of twenty-nine (29) pages and eight (8)
exhibits, which constitute the entire understanding and agreement of the Parties. Said
exhibits are identified as follows:

Exhibit A:  Legal Description of the Subject Property

Exhibit B;  Diagram of Area Subject 1o Agreement

Exhibit C:  [Deleted]

Exhibit D:  [Deleted]

Exhibit E:  On-Site Improvements




By

Exhibit F:  Phasing of Off-Site Improvements (two pages: a list
and a approved phasing map)

Exhibit G:  |Deleted]

Exhibit H:  [Deleted]

Exhibit I: Staft Report to Council

Exhibit J: Ordinance Adopting Development Agreement

Exhibit K: Conditional Use Permit

Exhibit L:  Vesting Tentative Tract Map 5891.
Recitals A through N are incorporated into the Agreement. In the event of inconsistency
between the Recitals and the provisions of Articles 1 through 7. the provisions of Articles

1 through 7 shall prevail.

IN WITNESS WHEREOF, the City and the Developer have executed this
Agreement as of the date first set forth above.

CITX:

APPROVED .ﬁS TO FORM: CITY OF FRESNO

)

/4 fl /.:"/ [7Z>\/ By: I.

Fox. Deputy City Attorney Andrew T. Souza, City ger

DEVELOPER: ASHLAN/HAYES NO. 1, L.P., A
CALIFORNIA LIMITED PARTNERSHIP

By: WCE‘AFI REY GROUP, INC

ATTEST: By: 2 /1
REBECCA E. KLISCH g :
CITY CLEBK
Lo R o
Deputy




STATE OF CALIFORNIA )
) SS.
COUNTY OF FRESNO )

On February 2, 2009, before me, Michele L. Hogan, Notary Publie,
personally appeared, Brent M. McCaffrey, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the
within instrument and acknowledged to me that he/she/they executed the same in
his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument
the person(s) or the entity(ies) on behalf of which the person(s) acted, executed the
instrument.

I certify under PENALTY OF PERJURY under the laws of the State of
California the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Notary Public

LS. My Commission Expires: April 29, 2011

j Freano County 2
] = My Comm. Bepbes Apy 29, 2011 I




CLERK'S CERTIFICATION

State of California )
County of Fresno )

On February 24, 2009, before me, Elvia Sommerville, Deputy City Clerk,
City of Fresno, personally appeared, Andrew T. Souza, City Manager, who
proved to me on the basis of satisfactory evidence, to be the person(a)
whose name(s) is/are subscribed to the within instrument and acknowledged
to be that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument
the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California
that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

REBECCA E. KLISCH, CMC
City Clerk, City of Fresno

thﬁum./ W 3 -“?qf-. 7
Deputy 1C¢:?x”




EXHIBIT “A”

LEGAL DESCRIPTION

The land referred to in this Agreement is described as follows:

Parcel 1:

The North half of the Northwest quarter of the Southeast quarter of Section 16, Township 13
South, Range 19 East, Mount Diablo Base and Meridian in the City of Fresno, County of Fresno,
State of California, according to the Official Plat thereof,

Except the North 30 feet thereof heretofore conveyed to Fresno Traction Company.

Parcel 2:

The North one-half of the South one-half of the Northwest quarter of the Southeast quarter in
Section 16, Township 13 South, Range 19 East, Mount Diablo Base and Meridian, in the City of
Fresno, County of Fresno, State of California, according to the Official Plat thereof.

Parcel 3:

The South one-half of the South one-half of the Northwest quarter of the Southeast quarter in
Secuon 16, Township 13 South, Range 19 East, Mount Diablo Base and Meridian, in the City of
Fresno, County of Fresno, State of California, according to the Official Plat thereof.

Excepting therefrom the South 165.00 feet of the West 548.00 feet, as conveyed to David
Scarabello, by Gift Deed dated may 21, 1985 as Document No. 85067612, Official Records.

Parcel 4:

The North one-half of the North one-half of the Southwest quarter of the Southeast quarter in
Section 16, Township 13 South, Range 19 East, Mount Diablo Base and Meridian, in the City of
Fresno, County of Fresno, State of California, according to the Official Plat thereof.

Excepting therefrom all oil, gas and minerals previously reserved of record.

Parcel 5:

The North half of the North half of the Southeast quarter of the Southeast quarter of Section 16,
Township 13 South, Range 19 East, in the City of Fresno, County of Fresno, State of California,
Mount Diablo Base and Meridian,

Excepting therefrom the South 150 feet of the East 215 feet of the North half of the North half of
the Southeast quarter of the Southeast quarter of said Section 16.

Also the most Westerly 660 of Parcel 2 of Parcel Map No. 4474, recorded in Book 31, Page 26 of
Parcel Maps, Fresno County Records.
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Exhibit “A"
Legal Description cont.

Parcel 6:

The South 3/4ths of the Southwest quarter of the Southeast quarter and the West half of the South
3/4ths of the Southeast quarter of the Southeast quarter all in Section 16, Township 13 South,
Range 19 East, Mount Diablo Base and Meridian, in the City of Fresno, County of Fresno, State
of Califormia, according to the Official Plat thereof, Fresno County Records.

Excepting therefrom the South 287 feet of the North 474 feet of the West 440 feet of the South
3/4ths of the Southwest quarter of the Southeast quarter of said Section 16.

Also excepting therefrom the South 208 feet of the North 682 feet of the West 228 feet of the
South 3/dths of the Southwest quarter of the Southeast quarter of said Section 16,

Also excepting therefrom the South 326.00 feet of the East 295.00 feet of the West half of the
South 3/4ths of the Southeast quarter of the Southeast quarter of said Section 16,

Parcel 7:

The South half of the North half of the South half of the East half of the East half of the Southeast
quarter of Section 16, Township 13 South, Range 19 East, Mount Diablo Base and Meridian, in
the County of Fresno, State of California, according to the United States Government Township
Plat.

Parcel 8:

The North 1/2 of the Southeast 1/4 of the Northeast 1/4 of the Southeast 1/4 of Section 16,
Township 13 South, Range 19 East, Mount Diablo base and Meridian, in the County of Fresno,
State of California, according to the Official Plats thereof.

Excepting therefrom the North 330 feet of the East 330 feet thereof.

Parcel 9:

The North 1/2 of the Northeast 1/4 of the Southeast 1/4 of Section 16, Township 13 South, Range
19 East, Mount Diablo Base and Meridian, in the County of Fresno, State of California, according
to the Official Plat thereof.

Excepting therefrom the East 210 feet of the South 420 feet thereof.

Also excepting therefrom the interest as deeded to Fresno Traction Company, a corporation, over
the North 30 feet of said Southeast 1/4, as deeded in that certain Indenture recorded October 7,
1913 in Volume 535 of Deeds, at page 196, Fresno County Records.

Parcel 10:

The Southwest 1/4 of the Northeast 1/4 of the Southeast 1/4 of Section 16, Township 13 South,
Range 19 East, Mount Diablo Base and Meridian, in the County of Fresno, State of California,
according to the Official Plat thereof.

Excepting therefrom the South 30 feet thereof.
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Exhibit E Onsite Improvements

(All tems included hereinbelow are a general listing of those improvements
applicable to the development of the subject property. All improvements are to
be provided in accordance with the Conditions of Approval for Conditional Use
Permit Application No. C-07-308 and Vesting Tentative Tract Map No.
5891/UGM dated November 05, 2008)

Curb & Gutter (including curb ramps, driveway approaches, etc.)
Median island Curb
Asphalt and Street Pavemeant

Sidewalk and Street Furniture (including flags, banners, identification
signs and Kiosks).

Landscape and |rrigation for Parks, Open Space, and Buffer purposes,
including:

* Major Street Entryways

Aggregated Open Space

Pedestrian Connections/Pathways

Intaerior "End-Block” Treatments

“Anti-Graffiti" Buffers Adjacent to Required Walls and Fences

L]

Street Trees, Parkway Landscaping, and Alley Shading
Fountains

Entry Monuments

Required Fences and/or Solid Masonry Walls

Emergency Access Gates, Barriers and Barricades

Sewer Main, Manholes and Laterals

Abandonment of all existing Private Sewer Septic Systems
Water Main, valves, Fire Hydrants, and Laterals

Seal and Abandon existing Well(s)
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« Siorm Drain Pipelines, Inlets and Manholes
¢« Rule 15 PG&E, Cable TV, and Telephaone
e Piping of Private Irrigation Canal(s)

« Street Lights

¢ Parking Lot Improvements

¢ Demolition of existing Extant Structures

« Construction of proposed Residential and Commercial Structures

PAGES 1 AND TWO OF TWO PAGES
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| Exhibit F Offsite Improvements

(All items included hereinbelow are a general listing of those improvements
applicable to the development of the subject property. All improvements are to
be provided in accordance with the Conditions of Approval for Conditional Use
Permit Application No. C-07-308 and Vesting Tentative Tract Map No.
5891/UGM dated November 05, 2008; and pursuant to the Phasing of Street
Improvements as identified within this Exhibit or the Phasing of Public Utility
Facilities as identified within this Agreement)

Curb & Gutter including Bus Bay Curb and Gutter at identified locations
Raised Concrete Median |slands at identified locations
Asphalt and Permanent Street Pavement at identified locations

Sidewalk at identified locations and Walkable Paths across adjacent
property for safe routes to schools

Circular or “Hammerhead” Driveways for identified adjacent properties

Landscape and Irrigation for Open Space purposes along the major street
frontages; including Bicycle and Pedestrian Trail.

Sewer Main, Manholes and Laterals

Water Main, Valves, Fire Hydrants, Laterals and Reclaimed Water System
Water Supply Well(s)

Starm Drain Pipelines, Inlets and Manholes

Piping of Private Irrigation Canal(s)

PG&E, Cable TV, and Telephone (Ashlan, Hayes, Gettysburg, Bryan)
Undergrounding of Overhead Utilities

Traffic Signals (Ashlan, Hayes, Geftysburg, Bryan) and Stop Signs at
identified locations.

Street Lights (Ashlan, Hayes, Gettysburg, Bryan), Underground Lighting
Systems and Trail Lighting

Right of Way Acquisition (Ashlan, Hayes, Bryan)

FASE F-[



Construction of additional lanes and widening within [dentified street
segments outside project boundary

Construction of left and right-turn lanes with pockets and acquisitions at
identified intersections

Installation of stop signs, safety lighting and signalization at identified
intersections

Installation of Intelligent Transportation System (ITS) conduits and fiber
with pole boxes and equipment at identified intersections with West
Ashlan Avenue for synchronization

Provisions for necessary lane configurations and proper transitions for
appropriate speeds at identified intersections

Full improvements and construction of walkable paths across remainder
and outlying lots that create bottlenecks

Installation of safe pedestrian crossings and sidewalk access from all
subdivision outlets to the CUSD Schools and accommodation for bike
lanes.

PAGES | AND TWO OF THREE PAGES (THIRD PAGE WITH PHASING MAP)
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m REPORT TO THE CITY COUNCIL AGENDA ITEM NO.
COUNCIL MEETING: 12/16/08
December 16, 2008 APPROVED BY
FROM: KEITH BERGTHOLD, Interim Director
Planning and Development Department s R
THROUGH: DARRELL UNRUH, Planning Manags@l. W
Planning Division g

BY: WILL TACKETT, Planner ll|
Planning Division

SUBJECT: CONSIDERATION AND ADOPTION OF ADENDUM TO ENVIRONMENTAL
FINDING OF A MITIGATED NEGATIVE DECLARATION FOR ENVIRONMENTAL
ASSESSMENT NO. A-07-08/R-07-29/C-07-308/T-5891 AND APPROVE
DEVELOPMENT AGREEMENT BY AND BETWEEN THE CITY OF FRESNO
AND ASHLAN/HAYES NO. 1 LP AS AUTHORIZED BY THE PROVISIONS OF
GOVERNMENT CODE SECTION 65864 ET SEQ RELATING TO THE
APPROXIMATELY 122.93 NET ACRE RESIDENTIAL AND COMMERCIAL
DEVELOPMENT APPROVED BY TENTATIVE TRACT MAP NO. 5891/UGM AND
CONDITIONAL USE PERMIT APPLICATION NO. C-07-308

KEY RESULT AREA
One Fresno

RECOMMENDATION
Staff recommends the City Council take the following action:

1. Require payment of the necessary development agreement processing fee prior to execution
of the Development Agreement by and between the City of Fresno and Ashlan/Hayes No. 1
L.P.

2. APPROVE the addendum to the environmental finding for Environmental Assessment No.
A-07-08/R-07-29/C-07-308/T-5891/UGM dated March 13, 2008, that the project proposal
will not have a significant effect on the environment subject to the implementation of the
identified mitigation conforms to the provisions of the 2025 Fresno General Plan Master
Environmental Impact Report (MEIR No. 10130).

3. Introduce and Adopt Ordinance approving the Development Agreement by and between
the City of Fresno and Ashlan/Hayes No. 1 LP for the development of property as
approved by Tentative Tract No. 5891 and Conditional Use Permit No. C-07-308

EXECUTIVE SUMMARY

Subsequent to the City Council's approval of Plan Amendment Application No. A-07-08 and
Rezone Application No. R-07-29, the Fresno City Planning Commission, at its meeting on
November 05, 2008, approved Vesting Tentative Tract Map No. 5891/UGM and Conditional
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Use Permit Application No. C-07-308 (filed by the McCaffrey Group) authorizing the
subdivision and planned development of approximately 122.93 net acres (126.89 gross acres)
of property located between West Ashlan Avenue and the West Gettysburg Avenue
Alignment; and, between North Bryan and North Hayes Avenues. Vesting Tentative Tract
Map No. 5891/UGM and Conditional Use Permit Application No. C-07-308 provide for a 738-
lot, single family residential (648 dwelling units) subdivision and neighborhood commercial
shopping center (4 lots) with 86 Outlots proposed to be dedicated for various open space,
private street and parking purposes.

Under the provisions of Section 65865 et seq. of the Government Code, the City of Fresno is
authorized to enter into a Development Agreement with any person having a legal or equitable
interest in real property for the development of the property. The purpose of the Development
Agreement is to strengthen the public planning process, encourage private participation in
comprehensive planning, and secure investment in, and commitment to, public facilities and
infrastructure in the vicinity of the project in order to assure the maximum efficient utilization of
resources at the least economic cost to the public.

The purpose of the subject proposed development agreement by and between the City of
Fresno and Ashlan/Hayes No. 1 L.P. (McCaffrey Group) is to Negotiate and stipulate terms
respective to: (1) Vested Rights; (2) The timing within which key elements ot the project need
to be constructed; (3) The sale, transfer or assignment of all or a portion of the project and
rights, duties or obligations of the agreement; (4) Allocation of fee credits and reimbursements
(i.e. developer financing); (5) The subjectivity of the project to exactions such as adopted
regional mitigation fee assessments; (6) Acknowledgement of potential or permitted
alternatives to the approved project (e.g. density and intensity of uses) and conditions, terms,
restrictions and requirements for subsequent discretionary actions; and, (7) The duration of
the agreement.

Staff recommends approval of the Development Agreement in accordance with the
requirement findings which must be made pursuant to applicable statutes and as
contained in the attached resolution.

KEY OBJECTIVE BALANCE

Council action regarding this proposed land use application optimizes the three Key Objectives
of Customer Satisfaction, Employee Satisfaction, and Financial Management. Affirmative action
by the Council will result in timely deliverance of the review and processing of the application as
is reasonably expected by the applicant/customer. Prudent financial management is
accomplished with the completion of this land use application in an expedient manner inasmuch
as the applicant/customer must pay a processing fee to the City of Fresno for this application
and that fee is, in turn, funding the operations of the Planning and Development Department
which is an enterprise funded activity. However, at the time the presentation of this matter to
the City Council, the applicant has not paid the required processing fee for the development
agreement application. Employee satisfaction is derived from completing a project in a
responsible, professionally competent and technically correct manner thereby enhancing the
sanse of accomplishment in the completion of the application process which is expected to
result in the development that will contribute to a pleasing and functional urban community.
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Fresno City Planning Commission

The Fresno City Planning Commission, at its meeting on November 05, 2008, approved
Vesting Tentative Tract Map No. 5891/UGM and Conditional Use Permit Application No. C-07-
308 (filed by the McCaffrey Group) thereby authorizing the subdivision and planned
development of approximately 122.93 net acres (126.89 gross acres) of property located
between West Ashlan Avenue and the West Gettysburg Avenue Alignment; and, between
North Bryan and North Hayes Avenues. Vesting Tentative Tract Map No. 5891/UGM and
Conditional Use Permit Application No. C-07-308 propose a 738-lot, single family residential
(648 dwelling units) subdivision and neighborhood commercial shopping center (4 lots) with
86 Outlots proposed to be dedicated for various open space, private street and parking
purposes.

On December 10, 2008, the Planning Commission considered and recommended that the City
Council approve the Development Agreement for the project as provided by Tentative Tract
No. 5891 and Conditional Use Permit No. C-07-308. The report to the Planning
Commission and attachments provides in detail a description of the project together
with the purpose and provisions of the development agreement.

ENVIRONMENTAL FINDING

An environmental assessment initial study was prepared for this project in accordance with the
requirements of the California Environmental Quality Act (CEQA) Guidelines. This process
included the distribution of requests for comment from other responsible or affected agencies
and interested organizations.

Preparation of the environmental assessment necessitated a thorough review of the proposed
project and relevant environmental issues and considered previously prepared environmental
and technical studies pertinent to the West Area Community Plan area, including the Master
Environmental Impact Report (MEIR) No. 10130 for the 2025 Fresno General Plan. These
environmental and technical studies have examined projected sewage generation rates of
planned urban uses, the capacity of existing sanitary sewer collection and treatment facilities,
and optimum alternatives for increasing capacities; groundwater aquifer resource conditions;
water supply production and distribution system capacities; traffic carrying capacity of the
planned major street system; and, student generation projections and school facility site location
identification.

The proposed amendment of the adopted 2025 Fresno General Plan, has been determined to
not be fully within the scope of MEIR No. 10130 as provided by the CEQA, as codified in the
Public Resources Code (PRC) Section 21157.1(d) and the CEQA Guidelines Section 15177(c).
It has been further determined that all applicable mitigation measures of MEIR No. 10130 have
been applied to the project, together with project specific mitigation measures necessary to
assure that the project will not cause significant adverse cumulative impacts, growth inducing
impacts and irreversible significant effects beyond those identified by MEIR No. 10130 as
provided by CEQA Section 15178(a). In addition, pursuant to Public Resources Code, Section
21157.6(b)(1), staff has determined that no substantial changes have occurred with respect to
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the circumstances under which the MEIR was certified and that no new information, which was
not known and could not have been known at the time that the MEIR was certified as complete,
has become available. Therefore, it has been determined that based upon the evidence in the
record that the project will not have a significant impact on the environment and that the filing of
a mitigated negative declaration is appropriate in accordance with the provisions of CEQA
Section 21157.5(a)(2) and CEQA Guidelines Section 15178(b)(1) and (2).

Based upon the attached environmental assessment and the list of identified mitigation
measures, staff has determined that there is no substantial evidence in the record that the
addition of the Development Agreement to the project description contained in the initial study
and Mitigated Negative Declaration prepared for Environmental Assessment No. A-07-08/R-07-
28/C-07-308/T-5891 dated March 13, 2008 ("MND™), through the Addendum dated December
16, 2008 results in a substantial change in the project through the involvement of new significant
environmental effects or a substantial increase in the severity of previously identified significant
effects. Accordingly, pursuant to the following findings, provided in accordance with Sections
15162 and 15164 of the California Environmental Quality Act (CEQA) Guidelines, the
Addendum to the Mitigated Negative Declaration prepared for Environmental Assessment No,
A-07-08/R-07-29/C-07-308/T-5891may be approved:

1. Substantial changes have not occurred in the project and new significant environmental
effects or increases in severity of effects have not occurred subsequent to preparation of the
mitigated negative declaration.

2. The project addressed within the proposed development agreement remains consistent with
the tentative tract map and conditional use permit approved by the Planning Commission on
November 5, 2008.

8. The conditions of project approval, including the mitigation measures addressing potential
adverse environmental effects remain applicable and no changes to these measures are
proposed by the development agreement.

4. The development agreement does not propose substantial changes with respect to the
circumstances under which the project will be implemented,

5. In addition, no new information of substantial importance to the nature or severity of potential
environmental impacts or the effectiveness of the identified mitigation measures have been
identified.

These determinations can be made based upon the knowledge that the environmental

assessment initial study was recently prepared and benefitted from all existing knowledge with
the exercise of reasonable diligence.

Findings of Consistency

Section 65867.5 of the Subdivision Map Act provides thal a development agreement is a
legislative act that shall be approved by crdinance and is subject to referendum and requires
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that: (1) A development agreement shall not be approved unless the legislative body finds that
the provisions of the agreement are consistent with the general plan and any applicable speciic
plan; and, (2) A development agreement that includes a subdivision, as defined in Section
66473.7 (of the Subdivision Map Act), shall not be approved unless the agreement provides that
any tentative map prepared for the subdivision will comply with the provisions of Section
66473.7 relative to the determination of a “sufficient water supply” as defined therein.

For the purposes of approving the adoption of the proposed Development Agreement by and
between the City of Fresno and Ashian/Hayes No. 1 L.P., the City of Fresno is proposing that
the abovereferenced and following findings be made:

1. The proposed project is a development for which the Development Agreement is
appropriate.

As the proposed project is of a size and scale and at a location to which it may be
acknowledged, by the City of Fresno, that the Developer cannot at this time predict
when, or the order in which, individual buildings on the Subject Property will be
developed; and, that such decision with respect to phasing of development of the
Subject property will depend upon a number of circumstances not within the control of
the Developer, (including, without limitation, market conditions and demand for the use
or uses of the Subject Property, the condition of capital markets and availability of
appropriate financing for the development of the Subject Property and similar factors), it
may be determined that a development agreement is appropriate in order to provide
certainty and assurances (to both the City of Fresno and the Developer) that the
approved project can be built in a manner which will not waste resources, escalate the
cost of housing and other development to the consumer, or discourage investment in
and commitment to comprehensive planning which would make maximum efficient
utilization of resources at the least economic cost to the public.

2. The proposed Development Agreement, in accordance with Section 65867.5 of the
Subdivision Map Act, is consistent with the 2025 Fresno General Plan and West Area
Community Plan.

As the proposed Development Agreement relates to the development and subdivision
of the Subject Property as proposed by Conditional Use Permit Application No. C-07-
308 and Vesting Tentative Tract Map No. 5881/UGM, which were approved on
November 05, 2008 and determined (along with the design, improvements, density and
zoning ordinance criteria), to be consistent with the goals, objectives, and policies of the
2025 Fresno General Plan and West Area Community Plan; and, further because the
Agreement reinforces those conditions of approval and mitigation measures for the
proposed project, which have been deemed necessary to assure compliance with said
plans, it may be determined that the Development Agreement is also consistent with
said plans.

3. The proposed Development Agreement complies with the Fresno Municipal Code and
other applicable ordinances, standards, policies, and regulations of the City of Fresno.
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As the proposed Development Agreement relates and reinforces the development and
subdivision of the Subject Property, or “Project”, as proposed by Conditional Use Permit
Application No. C-07-308 and Vesting Tentative Tract Map No. 5891/UGM, which were
approved on November 05, 2008, and, further because the Project has been
determined, subject to the Conditions of Approval dated November 05, 2008, to comply
with the design and property development standards of the Zoning Ordinance and local
Subdivison Ordinance (except as modified in accordance with Planned Development
Allowances), it may be determined that the Development Agreement complies with the
Fresno Municipal Code and all applicable ordinances, standards, policies, and
regulations of the City of Fresno.

The proposed Development Agreement furthers the public health, safely, and general
welfare; and, will not be materially detrimental to the use, enjoyment, or valuation of
propenty of other persons located in the vicinity of the Subject Property.

The proposed Development Agreement furthers the public health, safety, and general
welfare in that it helps to: assure the improvement of the Subject Property; the provision
of much needed infrastructure improvements within the vicinity of the Subject Property;
the efficient use of resources; and, the minimization of economic burdens to the public
and community. Furthermore, due to the quality of development proposed and the
amenities it proposes to introduce to the area in which it is proposed to be located, it
may be determined that the Development Agreement (in assuring the project may be
built), contributes to the enjoyment and valuation of property of other persons located in
the vicinity.

The proposed Development Agreement provides for clear and substantial public benefit
to the City of Fresno and residents along with a schedule for delivery of the benefit.

As acknowledged within the proposed Development Agreement, it is anticipated that the
development of the Subject Property in accordance with the Agreement: (1) Provides for the
housing needs of a variety of households of various sizes and incomes and for neighborhood
commercial services to serve such households and others in the vicinity; (2) Provides for a
mixed use, pedestrian-friendly environment which reduces the need for travel; (3) Provides for a
new community development especially suitable for the area immediately adjacent to the new
Central Unified School District campus; (4) Provides for the recreational and open space needs
of this new mixed use community and for new infrastructure serving the West Community Plan
area; and, (5) Implements new standards for urban development through the facilitation and
adoption of Alternative Public Improvement Standards, utilizing narrower travel lanes and wider
sidewalks with park strips, in order to complement design components such as reduced yard
setbacks, smaller lots, and aesthetically pleasing two-story dwelling units that provide spatial
definition and are oriented to a new kind of community development that fosters pedestrian
connectivity and potential for a mix of uses and residential densities. It may also be determined
that the proposed Development Agreement, through the provisions contained therein respective
to the duration of the Agreement, vested rights, timing and phasing of improvements, does
provide a schedule for delivery of benefits.
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The construction of public facilities required in conjunction with the development is
adequate to serve the development.

Through the processing of Conditional Use Permit Application No. C-07-308 and
Vesting Tentative Tract Map No. 5881/UGM the City of Fresno has considered the
potential effects of the proposed development on the environment and the avallability of
sufficient public facilities and services. Pursuant to the Conditions of Approval and
mitigation measures adopted for development of the Subject Property it may be
determined that there are adequate public facilities to serve the development. This
determination has been verified by the City of Fresno Departments of Public Utilities
and Public Works,

The proposed Development Agreement provides specified conditions under which
further development not included in the agreement may occur.

The provisions of Recital “F" and Section 208 within the proposed Development
Agreement relating to “Subsequent Development Approvals” and "Amendments to
Development Approvals”, respectively, provide specified conditions under which further
development not included in the Agreement may occur.

The proposed Development Agreement requires a faithful performance bond or other
appropriate security in an amount deemed sufficient to guarantee the faithful
performance of specified terms, conditions, restrictions, and/or requirements of the
Agreement.

The provisions of the proposed Development Agreement do require a faithful
performance bond and other appropriate security in amounts deemed sufficient to
guarantee the faithful performance of specified terms, conditions, restrictions, and/or
requirements of the Agreement.

The proposed Development Agreement provides that Vesting Tentative Tract Map No.
5891/UGM has complied with the provisions of Section 66473.7 of the Subdivision Map
Act relative to the determination of a “sufficient water supply” as defined therein.

A water supply study has been prepared for the proposed project and is structured to
comply fully with the requirements of Senate Bills (SB) 221 and 610. The
results/conclusions of that study have been incorporated within the analyses of the
proposed project with respect to the California Environmental Quality Act and
conditioning of the proposed project for approval. This study indicates that the City of
Fresno will have sufficient supplies available during normal, single, and multiple dry
years to meet the demands asscciated with the proposed Project along with all
reasonably foreseeable planned and future developments within Fresno's sphere of
influence. The City of Fresno Department of Public Utilities has reviewed and verified
said study.




REPORT TO THE CITY COUNCIL
Development Agreement tor Tract Map No. 5891
Decembar 16, 2008

Page 8

CONCLUSION / RECOMMENDATION

The appropriateness of the proposed project has been examined with respect to its consistency
with the goals and policies of the 2025 Fresno General Plan the West Area Community Plan; its
compatibility with surrounding existing or proposed uses, and its avoidance or mitigation of
potentially significant adverse environmental impacts. These factors have been evaluated as
described above and by the accompanying environmental assessment. Upon consideration of
this evaluation, and upon payment of the required processing fees, it can be concluded that the
proposed Development Agreement by and between the City of Fresno and Ashlan/Hayes No. 1
L.P. is consistent with the 2025 Fresno General Plan and West Area Community Plan and, that
the associated Vesting Tentative Tract Map No. 5891/UGM will comply with the provisions of
Section 66473.7 of the Subdivision Map Act subject to compliance with the terms of the
Development Approvals as referenced within the Agreement.

Staff recommends that the City Council take the following actions.

1. Require payment of the necessary development agreement processing fee prior to execution
of the Development Agreement by and between the City of Fresno and Ashlan/Hayes No, 1
L.

2. APPROVE the addendum to the environmental finding for Environmental Assessment No. A-
07-08/R-07-29/C-07-308/T-5891/UGM dated March 13, 2008, that the project proposal will
not have a significant effect on the environment subject to the implementation of the
identified mitigation conforms to the provisions of the 2025 Fresno General Plan Master
Environmental Impact Report (MEIR No. 10130).

3. Introduce and Adopt Ordinance approving the Development Agreement by and between
the City of Fresno and Ashlan/Hayes No. 1 LP for the development of property as
approved by Tentative Tract No. 5891 and Conditional Use Permit No. C-07-308.

Attachments: Vicinity Map and Project Exhibits
Development Agreement by and between the City of Fresno and Ashlan/Hayes No. 1 L.P.
Conditions of Approval for Tentative Tract No. 5881 and Conditional Use Parmit No. C-07-308
Addendum to Environmental Assessment No. A-07-08/R-07-29/C-07-308/T-5881 dated March 13,
2008 and subsequently adopted by the Fresno City Council on May 20, 2008,
Planning Commission Resclution Nos. 12884 and 12885 for Vesting Tentative Tract Map
No.5891/UGM and Conditional Use Permit Application No. C-07-308, respectively.
Planning Commission Resolutions No,
City Council Ordinance Bill
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December 12, 2008
By Hand Delivered and Electronic Mail

The Honorable Mayor Autry and

The Honorable Members of the City Council
City Hall

2600 Fresno Street

Fresno, CA 93721

Re: Development Agreement for Tract Map No 5891
Dear Mayor Autry and Members of the City Council:

We have been working for a number of years on the most significant potential development in
implementation of the West Area Community Plan on the site we own immediately east of the
Central Unified School District's new campus. This is a very large project which will take a
number of years to implement and will require a major investment (over $200 million). In
today’s market conditions that is no small undertaking. We have received all approvals required

and are now before you with a proposed Development Agreement to secure our ability to carry
forward with this project.

Although we have worked out almost all issues with your stalf and appreciate their cooperation,
there remain a few unresolved matiers which are critical to our commitment to move forward.
We are asking the Council to make the policy decisions necessary to allow us to make the
financial commitment necessary to this long-term project of so much importance to the West
Area Community Plan. The issues set forth in this letter may be resolved by the time you meet
bul we have been compelled to communicate with you regarding them at this time and, if not
resolved by that time with staff, will be presented at your meeting on Tucsday.

Two of these issues go to the heart of the purpose of a Development Agreement, which involves
vesting rights to approvals already obtained and limiting governmental discretion to interfere
with the exercise of those rights in the future. That is the heart of any development agreement, a
form of agreement with which Fresno has little experience but which is a well-recognized tool to
encourage development and investment throughout the state. For a development agreement to be
meaningful it must limit future City discretion to abrogate the approvals already obtained, either
directly by the exercise of discretion inconsistent with those approvals and other agreements or
indirectly by imposing additional financial burdens. In particular it is critical that a development
agreement guaranty the right of a developer or builder, not merely to map a subdivision, but to
construct homes and commercial buildings which have been approved, i.e. to obtain building

A0 N VAN NESS TOCLEVARDY, PRESMNOY, CA UYL el 559 250 7000 aax: 359 256 7010

wwwl i callreygroup, com
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permits. It is standard for development agreements to limit the further exercise of discretion to
actions consistent with the prior approvals and the terms of the agreement, to protect developers
against any form of building or sewer or water moratorium or the like (whether enacted by
initiative or otherwise) and to protect the developer against the imposition of additional financial
burdens not uniformly applied to all.

We have been unabie to date to agree with staff on specific language in the Development
Agreement being presented to you with respect to the following items and are proposing
language which we ask you to change or add.

Section 103: This section seeks to reserve to the City certain authority despite the
agreement. We have accepted that concept reluctantly but we have asked that the last sentence
end with the phrase “in a manner not inconsistent with this Agreement” because we believe
that failure to add such language causes the last sentence to undermine the commitment made by
the Agreement itself that the City’s police power is limited by the Agreement. In the
alternative we ask that the last sentence in this section be deleted since it goes to far in
reserving authority to act in a manner inconsistent with the agreement. It is recognized
throughout the state that the fundamental purpose of a development agreement is to limit the
City’s otherwise free exercise of its police power with respect 1o the subject matter of the
agreement, such as rezoning, disapproval of maps, refusal to issue building permits and so forth.
We ask that you add the bold language to that section at the end.

Section 207: This section is specifically intended to protect developers against any future
limits on the timing of actual building, including protection from moratoria. In 1984 the
Supreme Court held that unless this subject were directly addressed, a subsequent moratorium on
issuance of building permits, or water or sewer permits, etc. would be permitted. Ever since
development agreements have included specific language to protect against such moratoria
which would interfere with issuance of permits consistent with the prior approvals, We ask that
the last phrase commencing “;or, unless....” and ending “.... evidence in the record” be
deleted. Otherwise the Development Agreement will not protect against such moratoria or
possibly even against rezonings or general plan amendments initiated by initiative or otherwise.
It should be clear that we cannot afford to commit tens of millions in infrastructure and then be
denied building permits or water or sewer hookups even if some group decides that there is an
“emergency”. This is part of the contract being made between the developer and the City - to
assure the ability to build and to be treated in a manner equal to existing development if any
rationing or other actions are required to curtail services.

Section 101.1: We have had extensive negotiations with staff over reasonable limits on
increases in impact fees and exactions since they go to the heart of project feasibility. In the main
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we have reached agreement. We are forced to dissent from the idea thal an index based on what
utilities throughout the United States charge for hook-ups has any relationship to actual cosis in

Fresno. We have agreed to use the Engineering News Record (ENR) construction cost index 1o

account for inflation in construction costs and believe that is only fair. We thercfore ask that the
ENR construction cost index be substituted for the proposed DPU Index in the drafl.

These are the remaining issues unresolved as of today. Hopefully some or all will be resolved
before Tuesday. If not we will address the Council on these issues and seek your support for
these changes.

Very truly yours,

Cc:  Robert A. McCaffrey
John Sanger
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ARTISAN

SQUARE




The Square That’s a Diamond.

Tree-lined thoroughfares. Picturesque parks. Classic
design. Refined details. Scenic walkways. Fountains,
arbors, ornamental orchards, decorative pavers,
vine-covered arbors. The gazebo. Flower beds.
Character-laden walls and fences. Light posts.

Wherever you turn, community charm abounds.

Down the street, past the roundabout, are the village
shops, where your morning latte awaits.

There are places for picnics, fairs and festivals
and the landscape sparkles with tivoli lights during
the holidays.

It’s a well-cared for community, and it shows in the
beauty of the homes, the lushness of the landscape,
and the civic-mindedness it engenders.

Kind of like those graceful, older neighborhoods we
all cherish.

Ours is a new place, but it’s rooted in principles that will
give it a vivid appeal and an enduring reason of being.
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BROUSSARD
ASSOCIATES
landscape architects

RAISED METAL LETTERS

PROJECT NAME

— SMOOTH PLASTER
MASONRY MONUMENT
WALL, COLOR T.B.S.
4' HEIGHT MAX

S e S g e P o, 1 e T T ST T KR Rl T

GROVE ENTRY MONUMENT

PERIMETER FENCING WILL BE MASONRY,
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ARTISAN SQUARE STREET NAMES

HIM

| |
PARKWAY e |
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FOUR DISTRICTS (Alternate Street Names)

GARDEN ART CRAFT TREE
Citrus \Watercolor Mason Oak
Citran Palette Potter Sycamare
H:dgl:ruw Crimson Talisman Bnugh
Hawthaen Masaic Pickett Treetops
Thyme Collage Andiran

Sape At Inglenaak

OHeander Porcelain

Thistle Craft

Tamaring Silvar

\erbena Crystal

——.




STREET SIGNS

Sheridan - 5214 - Sheridan Two Way Cast Sign Sheridan - 52-214 - Sheridan Four Way Cast Sign

Fully cast aluminum street sign. Two-way Fully cast aluminum street sign. Four-way twin

sicde-mounted with cap, post top with cap.




UPGRADED STREET LIGHTS FOR THE MAIN STREET AND RETAIL

Lamp-post lights for use along Artisan Parkway and in the retail area of the community,

Based upon a13-14' light pele, the spacing would be about 100" o.c. trlangulated down the street.

Description

1930/5RLM32/3400RT4-14'AG The Village of Mazomanie, Wl chose Sternberg's traditional locking 1930
Teardrop with 32" diameter shade for their main street lighting. It utilizes our Type 11l refractor inside
the acorn to reflract downward (13 250 watt high pressure sodium illumination. The luminaire mounted
14" above grade is supported by model 3400 Georgetown smoath tapered pole It also hasa built-in flag

holder, hanner arm set, photoce|l and electrical outlet,




ARTISAN SQUARE SIGN LOCATIONS
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Wayfinding Kiosks
> Coming Soon Signs
{Temporary)
M Models
{2 Flags per Lot & Model Id)
I Sales information (2 Flags
per Lot & Sales Info Sign)
P Parking {Parking Sign}
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DRAFT

12/11/08
DEVELOPMENT AGREEMENT

By and Between
THE CITY OF FRESNO
and
ASHLAN/HAYES NO. 1T L.P.

THIS DEVELOPMENT AGREEMENT ("Agreement") is entered into this __
day of . 2008 (the “Effective Date'') by and between the CITY OF
FRESNO, 2 municipal corporation (the "City""), and ASHLAN/HAYES NO. 1, L.P.
("Developer''), pursuant to the authority of Section 65864 et seq. of the Government
Code of the State of California with respect to that project known as Artisan Sguare
located in the area bounded by West Gettysburg, West Ashlan, North Hayes and North
Bryan Avenue and also identified as Tract Map No. 5891 (the “Project”).

RECITALS

A. Legal Authority. To strengthen the public planning process, encourage
private participation in comprehensive planning and reduce the economic risk of
development, the Legislature of the State of California adopted Sections 65864 et seq. of
the Government Code ("Development Agreement Law'') authorizing any city, county
or city and county to enter into a binding development agreement with an applicant for a
development project, establishing certain development rights in the property which is the
subject of the development project application. As a charter city, while the City 15 not
limited to the Developmenl Agreement Law to enter into development agreements, the
City has elected to enter this Agreement under the Development Agreement Law.

B. Project Description. On March 13, 2008, the City finally approved the
Mitigated Negative Declaration for the Project. The Project is located in the
Northwestern area of the City in an area subject to the West Area Community Plan and
consists of approximately 126.89 acres, controlled by Developer. The Project is a mixed
use, master-planned project that will include approximately 648 single family dwelling
units (with possible future conversion of a portion to multifamily or senior citizen
residential as provided hereinafter) and four parcels for commercial buildings totalling
approximately 50,000 square feet pius privately maintained common Open space,
landscaping areas and streets. Attached hereto as Exhibit B and incorporated herein by
this reference is a diagram showing the Project governed by this Agreement. The Project
includes all the Development Approvals (hereinafler defined).

e Developer's Interest in Land. The Developer is a California limited
partnership. The real property which is the subject of this Agreement ("Subject
Property") is located in part in the City of Fresno and in part in Fresno County, which
part is to be annexed to the City, and is al] either owned in fee or controlled by option
agreement by the Developer. The Subject Property is described in Exhibit A (atached
hereto and incorporated by reference). Developer seeks to develop the Project on the
Subject Property consistent with the Development Approvals and this Agreement.
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D. Development Approvals, The following development approvals
("Development Approvals") affecting the Subject Property have been previously
conditionally approved or are being approved by the City concurrently with this
Agresment:

I The Final Mitigated Negative Declaration ("MNDY), including
project-specific miligation measures approved the City on January
5, 2008 and filed on March 13, 2008.

<. General Plan amendment pursuant to Plan  Amendment
Application No. A-07-08 approved by the City Council
concurrently with this Agreement. (Resolution No. 2008-
= — )i

3 Zoning Ordinance amendment pursuant to Rezone Application No.
R-07-29 adopted by the City Council concurrently with this
Agreement. (Ordinance No. 2008- )

4. This Development Agreement approved by the City Council
(Ordinance No. 2008-___, adopted on . 2008).

5. Conditional Use Permit ("CUP") pursuant to CUP Application
No C-07-308 approved by the Planning Comumission on
November 5, 2008 subject to the Conditions of Approval dated
November 5, 2008 (attached as Exhibit K to this Agreement);

6. Vesting Tentative Tract Map No. 5891(UGM) approved by the
Planning Commission on November 5, 2008, subject to the
Conditions of Approval dated November 5, 2008 (attached as

Exhibit L);

s Tentative Cancellation of Agricultural Land Conservation
Contracts (ALCC) Nos. AP-1250 and AP1251 approved by the
City and Fresno County.

E. Certainty Desired. Developer desires to carry oul the Project and the
development of the Subject Property us a mixed use development consistent with the
General Plan, the Development Approvals, and this Agreement. The complexity,
magnitude and long term build-out of the Subject Property would be difficult for
Developer to undertake if the City had nol determined, through this Development
Agreement, 1o inject a sufficient degree of certainty in the land use regulatory process to
justify the substantial financial investment associated with development of the Subject
Property. In order to obtain the housing, tax and other benefits the development of the
Subject Property will provide and to assure that the impacts of the project will be
adequately addressed, City desires certainty as Lo the scope of development, including the
design standards, and in particular thal needed infrastructure, facilities and services
related to the project will be provided in a timely fashion. Developer desires certainty
regarding the type and amount of development fees and exactions that it will be charged
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by the City and to define the design review and permitting process. Both Parties desire (0
determine which Party will be responsible for particular infrastructure improvements,
including financing of the public facilities and improvements, and the timeline for
constructing these improvements. As a result of the execution of this Agreement, both
Parties can be assured that the development of the Subject Property can proceed without
disruption caused by a change in City planning and development policies and
requirements, .

F. Subsequent Development Approvals. In addition w0 the Development
Approvals, the development of the Subject Property will require certain additional future
land use and construction approvals from the City to implement the Development
Approvals, specifically phased final tract maps, improvement plans and subdivision
agreements, possible site plans and use permits for certain commercial uses requiring the
same under the Applicable Rules and building permits, all consistent with the
Development Approvals and this Agreement ("'Subsequent Development Approvals'),
Subsequent Development Approvals may also include additional approvals may include
approval for conversion of the 217 lot phase comprising approximatély 23 acres
designated on Exhibit L which is within the area designated on the General Plan for
medium high density residential development and zoned R-2, in part or in whole, from
the presently approved single family residential use t0 multifamily or senior citizen
residential use, in wholé or in part, up lo a maximum development for 417 multifamily
dwelling units or 651 senior housing units, or any combination allowed by the Applicable
Rules, which may also be mapped as condeminiums and offered for sale or rent. In the
case that the Developer seeks such an approval for such conversion, City agrees 10
process Subsequent Development Approvals consistent with the current General Plan,
West Area Community Plan and Fresno Municipal Code, as amended by the
Development Approvals, whether or not any changes occur in the future to the General
Plan, West Area Community Plan and the Fresno Municipal Code.

G. Consistent with General Plan. The City hereby finds and determines
that execution of this Agreement is in the best interests of the public health, safety and
general welfare and is consistent with the General Plan and the West Community Area
Plan.

H. Voluntary Agreement. This Agreement is voluntarily entered into by the
Developer in order to implement the General Plan and in consideration of the rights
conferred and the procedures specified herein for the development of the Subject
Property. This Agreement is voluntarily entered into by the City in the exercise of its
legislative discretion in order to implement the General Plan and the West Area
Community Plan and in consideration of the agreements and undertakings of the
Developer hereunder.

L Project Provides Substantial Benefits. This Agreement furthers the
public health, safety and general welfare, and the provisiens of this Agreement arc
consistent with the General Plan. For the reasons recited herein, the City and Developer
have determined that the Project is a development for which this Agreement is
appropriaie.  This Agreement will eliminate uncertainty regarding Development
Approvals and Subsequent Development Approvals, thereby encouraging planning for,
investment in and commitment 1o use and develop the Subject Property. Continued use
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and development of the Subject Property is anticipated 1o, in turn, provide the following
cubstantial benefits and contribute to the provision of needed infrastructure for area
growth, thereby achieving the goals and purposes for which the Development Agreement
Law was enacted:
a. Provide for the housing needs of a variety of households of various
sizes and incomes and for neighborhood commercial services 1o
serve such households and others in the vicinity,

b. Provide for a mixed use, pedestrian-friendly environment which
reduces the need for travel,

&, Provide for a new community development especially sujtable for
the area immediately adjacent to the new Central Unified School
District campus;

d. Provide for the recreational and open space needs of this new

mixed use community and for new infrastructure serving the West
Community Plan area.

e. Meel the goals of the General Plan and of the West Commuinty
Plan.

Implement new standards for urban development through the
facilitation and adoption of Aliernative Public lmprovement
Standards, utilizing narrower travel lanes and wider sidewalks with
park strips, in order to complement design components such as
reduced vard setbacks, smaller lots, and aesthetically pleasing two-
story dwelling units that provide spatial definition and are oriented
to 2 new kind of community development that fosters pedestrian
connectivity and potential for a mix of uses and residential
densities.

J. CEQA. The City Council, in its independent judgment, at a public
hearing on December 16, 2008, found that no subsequent or supplemental environmental
impact report or environmental document in addition to the previously filed MND (as
identified in Paragraph D) is necessary for the approval of this Agreement. The City
Council found that there have been no changes proposed to the development of the
Subject Property by the adoption of this Agreement which relate to new significant
environmental impacts not previously considered. No subsequent changes are anticipated
lo occur with respect to circumstances under which the project will be undertaken, and no
‘nformation has become, or is anticipated to become available which will relate to
significant effects not previously discussed, nor will any significant effect previously
analyzed in the MND hecome more severe, nor will mitigation measures or alternatives
not found to be feasible or not previously considered have any significant effect.
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K. This Agreement was reviewed at a duly noticed public hearing before the
Planning Commission of the City on December 10, 2008, and recommended for
approval.

L. The City Council, after a duly noticed public hearing, found that the
provisions of this Agreement are consistent with the City's General Plan, the West Area
Community Plan, and other applicable plans and policies of the City, all as amended by
the Development Approvals. A copy of the staff report to Council is attached at Exhibit
1

M. On the Effective Date, the City Council adopted Ordinance
No.__ approving this Agreement and approved by ordinance or resolution, as
appropriate, the Development Approvals set forth in Paragraph D to be approved by the
City Council. A copy of the Ordinance is attached hereto as Exhibit J and incorporated
herein by this reference.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
hereinafter set forth, and for other good and valuable consideration, the receipl and
sufficiency of which are hereby acknowledged, City and Developer (¢ach herein
sometimes called a "Party” and jointly the "Parties”) hereby agree as follows:

AGREEMENT

ARTICLE 1
GENERAL PROVISIONS

100. Property Description and Binding Covenants. The Subject Property is that
property described in Exhibits A and B. The Developer represents that it has a legal or
equitable interest in the Subject Property and that all other persons holding legal or
equitable interests in the Subject Property (excepting owners or claimants in easements)
are bound by this Agreement. It is intended and determined that the provisions of this
Agreement shall constitule covenants which shall run with the Subject Property, and the
burdens and benefits hereof shall bind and inure to all successors in interest to the Parties.
The Developer hereby warrants thal any and all parties having record title interest at the
rime of execution of this Agreement in the Subject Property which may ripen into a fee
have subordinated 1o this Agreement and that all such instruments of subordination, if
any, are attached hereto and made a part of this Agreement,

101. Vested Rights. Developer shall have a vested right to develop the Subject
Property for the period this Agreement is in effect in accordance with the Development
Approvals, Subsequent Development Approvals, the provisions of this Agreement and
Applicable Rules, (as defined in Section 102). The Parties have negotiated and agread
upon the impact fees, dedications, and exactions, including, without limitation,
reservations, bonding or insurance requirements or axes. that will be required in
connection with the development of the Subject Property. The impact fees, dedications,
and exactions applicable to the Subject Property are set forth in Sections 202.2 and 203
and the Development Approvals. The Parties intend that these shall be the only impact
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fees, dedications, and exactions applicable 1o the development of the Subject Property.
The amounts of the impact or entitlement/permil processing fees shall be only those
provided to for in the master fee schedule in effect on the Effective Date adjusted only
for inflation in the actual costs incurred by City as hereinafler provided in this Section
101..

1. The Development will be subject to any increases in existing City
of Fresno development impact fees, UGM, and permil and
processing fees provided that any such increase in the fee does not
exceed the lesser of increases in the actual costs incurred by City
or, (a) in the case of the impact fees for sewer, water, storm
drainage and road (major street and related such as signals)
facilities for which Developer is entitled to reimbursement based
on its actual costs of Off-Site Improvements, increases in the DPU
Index, which shall be derived from the bi-annual survey of water
and wastewater utility rates conducied by the Amerncan Water
Works Association, using a ten-year rate increase average, and (b)
in the case of all other impact fees, the increase in the ENR
Construction Cost Index ("ENR™), provided that in all cases such
fez is applied uniformly Citywide or uniformly across the
applicable service area with respect 10 the same use or cause 10
which such fee is related; and, that said fee is truly an updated
existing fee that finances the same public infrastructure
improvements. If an existing impact fee is expanded, then the
developer shall only be required to pay the portion of the fee that
covers the same planned public infrastructure facilities as the
existing fee. Developer shall be cniitled 1o the benefit of any
decreases in fees oceurring during the term of this Agreement. The
Developer shall pay all applicable processing fees in effect at the
time of Developer's submittal of epplications for subsequent
Development Approvals, or the submittal of plans for Off-Site
improvements, including but not limited 10 construction plans for
streets, sewer lines, and traffic signals,

2. If the City chooses to change the method upon which an impact fee
is charged, then the burden upon the Developer for that particular
type of infrastructure shall be no greater than the applicable UGM
or impact fee that is in effect at the tme of the Effective Date,
adjusted for the lesser of increases in actual costs incurred or the
ENR or the DPU Index, as applicable, as applied 10 the
restructured fee, as for example, in cases wherein the City chooses
to change the method of collection by transitioning [0 2 new fee
program, such as occurred with UGM fees for Fire, Parks and
Major Streets, which were all replaced by Citywide impact fees
between 2005 and 2007. The City is contemplating a similar
wansition for UGM water and sewer fees, in which case the
Developer would only be subject to the adjusted amount of the
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current UGM oversize sewer, UGM transmission grid main and
UGM water well service area fees, subject to the limits established
by the lesser of increases in actual costs or the DPU Index.

3; The Developer shall be exempt from any new development impact
fees that the City may adopt in the future for facilities, permits or
impacts not currently covered by existing UGM fees or existing
development impact fees,

To the extent nol otherwise provided in this Agreement, the conditions of
approval and mitigation measures in the Development Approvals related to dedications
and reservation of easements are intended to meet the requirements of Government Code
section 65865.2 related to a development agreement providing a provision for the
reservation or dedication of land for a public purpose. '

102. Rules, Regulations and Official Policies.

102.1 Applicable Rules, Regulations and Official Policies. For the term of
this Agreement, the rules, regulations, ordinances and official policies governing the
permitted uses of land, density, design, improvement and construction standards and
specifications applicable 1o the development of the Suhject Property shall be the
Applicable Rules as defined in this Section 102.1. The Applicable Rules are defined as
those rules, regulations, and official policies set forth in (i) the Development Approvals;
(ii) this Agreement (including Exhibits); and (iii) with respect 1o matters not addressed by
these documents, those plans, codes, rules regulations, official policies, standards and
specifications in force on the Effective Date, to the extent not inconsistent with the
Development Approvals and this Agreement. The Applicable Rules shall also include
any subseguent Development Approvals granted as of the date of their effect and any
changes in the General Plan, West Area Community Plan, Fresno Municipal Code or any
future rules, ordinances, regulations or policies adopted by the City which are made
applicable by the provisions of Section 102.2.

Except as otherwise provided in this Agreement, to the extent any future changes
i1 the General Plan, West Area Community Plan, Fresno Municipal Code or any future
rules. ordinances, regulations or policies adopted by the City purporl (0 be applicable to
the development of the Subject Property but are inconsistent with the terms and
conditions of this Agreement, the terms of this Agreement shall prevail, unless the parties
mutuaily agree to amend or modify this Agreement pursuant 1o Section 700

Tao the extent not otherwise provided in this Agreement, the requirements of the
Applicable Rules shall fulfill the requirements of Government Code section 65865.2
related to the agreement specifying allowed uses, allowed density and intensity of uses
and maximum height and size of proposed buildings.

102.2. Changes in State or Federal Law. This Section shall not preclude the

application to the development of the Subject Property of changes in City laws,
regulations, plans or policies, the terms of which are specifically mandated and required
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lo be applied 1o the subject Property by changes in state or federal laws or regulations. In
the event state or federal laws or regulations enacted after the date of this Agreement, or
action by any governmental jurisdiction other than the City, prevent or preclude
compliance with one or more provisions of this Agreement or require changes in plans,
maps or permits approved by the City, then the Partics shall meet and confer in good faith
to determine the feasibility of modifying, extending or suspending onc or more
provisions of this Agreement as may be necessary to comply with such state or federal
laws or regulations or the regulations of such other governmental jurisdiction. In any such
meeting, the Developer carries the burden, in the first instance, to provide options to the
City that demonstrate the feasibility of modifying, extending or suspending the
Agreement in put. Developer is reguired to provide all eagineering and analyses 10
support its position that meet industry and city standards.

To the extent that any actions of federal or state agencies (or actions of
regional and local agencies, including the City, required by federal or state agencics)
have the effect of preventing, delaying or modifying development of the Subject
Property, the City shall not in any manner be liable for any such prevention, delay or
modification of said development. The Developer is required, at its cost and without cost
to or obligation on the part of the City, to participate in such regional or local programs
and 1o be subject to such development restrictions as may be necessary or appropriate by
reason of such actions of federal or state agencies (or such actions of regional and local
agencies, including the City, required by federal or state agencies).

103. City's Reservation of Authority. The Parties acknowledge that the intent of the
Parties is that this Agreement be construed in & manner that protects the vested rights
granted to Developer herein 10 the maximum extent allowed by law. The Parties further
acknowledge and agree, however, that the City is restricted in its authority to limit its
police power by contract and that the limitations, reservations and exceptions contained
in this Agreement are intended to reserve to the City all of its police power and/or
statutory or other legal powers or responsibilities that cannot be so limited. This
Agreement shall be construed to reserve to the City all such power and authority which
cannot be restricied by contract, including compliance with the California Environmentzl
Quality Act (CEQA). Nor shail this Agreement be construed to limit the authority or
obligation of the City to hold necessary public hearings, 1o limit the diseretion of the City
or any of its officers or officials with regard to rules, regulations, ordinances, laws, and
entitlement of use which require the exercise of discretion by the City or any of its
officers or officials..

104. Term; Recordation. The term of this Agreement shall commence upan the date
upon which the ordinance approving this Agreement becomes effective as a matter of
law, and shall extend for a period of twenty (20) years. Thereafter, unless said term is
modified or exiended by circumstances set forth in this Agreement or by mutual consent
of the Parties, subject to the provisions of Section 700 hercof, upon expiration of said
term, this Agreement shall be deemed terminated and of no further force and effect and
the Parties shall, upon request of the City, exccule an appropriate certificate of
termination which shall be recorded in the official records of the City, subject, however,
to the provisions of Section 307 hereof. The Director of Planning and Development shall
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record the Agreement within 10 duys after the date on which this ordinance becomes
effective as a matter of law. Developer may record this Agreement thereafter. In the
svent that any litigation is commenced by any third party challenging the Development
Approvels, the term of this Agreement shall be extended for the period involved in
achieving final resolution of such litigation.

105. Sale or Assignment; Release. This Agreement, its rights, duties or obligations
may be assigned, sold, exchanged or transferred, in whole or in part, in connection with a
wransfer by Developer of all or a portion of its interests in the Subject Property, subject to
the following conditions:

105.1 Except as set forth in subsection 105.2, a sale, transfer or assignment of all
or a portion of Developer's interest in this Agreement shall not require the approval of the
City provided that any proposed assignee or Lransferee shall agree to assume and be
bound by all applicable duties, obligations and covenants of the Developer under this
Agreement, The assumption must be set forth in an assumption agreement in a form
reasonubly acceptable to and approved in writing by the City. Any assumption
agreement shzll include a Notice to the assignee that they may be subject to fees for
development of the property consistent with this Agreement.

105.2 The Developer shall reimburse the City for its legal and administrative
costs 1o review the assignment and provide notice and interpretations to the assignes.
Upon such assignment and assumption Developer shall be released from Developer’s
obligations hereunder with respect 1o the portion of the Subject Property transferred. In
the event of a partial transfer, Developer may choose to retain some or all rights, duties
and tesponsibilities as Developer with respect to the wansferred property. Developer
shall have the right 1o designate any successor as Developer (“Successor Developer™) if
Developer no longer retains any interest in the Subject Property so long as the Successor
Developer assumes all Developer’s responsibilities.

Upon the sale, transfer or assignment of Developer’s rights, interests, and
obligations under this Agreement as to the Properly or portion thereof, and the sale,
assignment or transfer of all or any portion of the Property therewith, Developer shall be
released from its obligations under this Agreement with respect 1o the Property, or
portion thereof, so sold, assigned or transferred arising subsequent to the effective date of
such sale, assignment or transfer. Upon any sale, assignment or transfer of any portion of
the Property, City agrees to look solely to the buyer, assignee or transferee, or designated
Successor Developer (if different) for compliance by such transferee with the provisions
of this Agreement as such provisions relate to the portion of the Property acquired by
such transferee, The preceding sentence shall not preclude the City from looking lo the
iransferor for fulfillment of its obligations under this Agreement that both: (1) relate to
any portion of the Property that has been wansferred; and (2) arose before the transfer of
any portion of the Property, Nonetheless, failure to deliver a wrilten assumption
agreement does not (a) affect the running of any covenants in this Agreement with the
land, or (h) negate, modify or otherwise affect the liability of any wansferee under this
Agreement. A default by any buyer, assignee, or transferee shall only affect that portion
of the Property owned by such ransferee and shall not cancel or diminish in any way any
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tights hereunder with respect to any portion of the Property not owned by such buyer,
assignee or wransferee. Each buyer, assignee or transferee shall be responsible for the
reporting and annual review requirements relating 1o the portion of the Property owned
by such buyer, assignee or transferee, and any amendment to this Agreement between
City and & buyer, assignee or transferce shall only affect the portion of the Property
owned by such transferee.

In the event of each partial transfer of the Property, in the absence of a
specific, designated Successor Developer, City and Developer shall cooperate 1o
determine whether allocation of rights and responsibilities among owners of the Property
would best be clarified or resolved by execution of amendments to this Agreement or of
new agreements in full or partial replacement of this Agreement, and each agrees 1o
execute the same without imposition of new duties on either party s0 as 10 fulfill the
purposes of this Agreemnent.

Notwithstanding the foregoing, the City may object to the sale, transfer or
assignment of all or a portion of Developer's interest in this Agreement the dutics and
obligations of Developer and release of Developer hereunder, including designation as
Successor Developer, with respect to any proposed purchaser, transferee, or assignee with
respect to whom City presents substantial evidence as 1o such proposed purchaser,
rransferee or assignee’s previous failure to comply with the provisions of federal or state
law, the Fresno Municipal Code or agrezments with the City relating to development projects
within the City of Fresno (or the same by the principals or owners or officers of said
purchaser, transferec or assignee.) Unless City's objections are resolved to the
reasonable satisfaction of the City, the sale, transfer or assignment shall not take place.

Except to the extent thal any praperty owners association has incurred
obligations, the purchaser of any lot that is both (a) not subject 10 further subdivision
(other than a lot subject to a condominium map), and (b) subject to the jurisdiction of the
California Department of Real Estate, shall take title 1o such lot free and clear of any
obligations arising under this Agreement, without the execution or recordation of any
further document, when title to the lot transfers to such purchaser.

105.3 1If the Developer wransfers the Subject Property and assigns this Agreement
‘1 violation of the terms of this Section, the City may terminate the Agreement at its
discretion with fifieen (15) days written notice.

ARTICLE 2
DEVELOPMENT OF THE SUBJECT PROPERTY

200. Permitted Uses and Development Standards. In accordance with and subject 1o
the terms and conditions of this Agreement, the Developer may develop the Subject
Property for the uses in accordance with the Applicable Rules as set forth in Section
102.1 of this Agreement.

201, Approvals.
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201.1 Processing Subsequent Development Approvals.

201.1.1 Timely Submittals By Developer. Developer acknowledges that
City cannot begin processing Subsequent Development Approvals until Developer
submits complete applications. Developer shall use its best efforts 1o (i) provide 1o City
in a timely manner any and all documents, applications, plans, and other information
necessary for City to carry out its obligations hereunder;, and (ii) cause Developer's
planners, engineers. and all other consultants to provide to City in a timely manner all
such documents, applications, plans and other required materials as set forth in the
Applicable Rules. Developer shall use all reasonuble efforts to submit or cause to be
submitted documents, applications, plans and other information necessary for City 10
carry out its obligations hereunder that are in a final form, not subject to unreasonable
changes by the Developer and that comply with this Agreement and all Applicable Rules.

201.1.2 Timely Processing By City. Upon submission by Developer of
all appropriate applications and applicable processing fees for any Subsequent
Development Approval, City shall promptly and diligently, subject 1o the reasonable
availability of City resources and City's procedural requirements, commence and
complete all steps necessary 10 act on Developer's Subsequent Development Approval
applications. Upon Developer'’s requesl and at the City's discretion, the City may
provide, at Developer's expense, additional staff andfor staff consultants, working under
the sole direction of the City, for concurrent, expedited planning and processing of each
Subsequent Development Approval application. The City reserves the right lo reject any
incomplete non-conforming submittals.

201.1.3 Effect of Legal Proceedings. Notwithstanding any pending
administrative or judicial proceedings, initiative or referendum concerning the
Development Approvals or Subsequent Development Approvals, and provided that such
actions by City or Developer are not proseribed by law or court order, City shall process
the Developer’s applications for Subsequent Development Approvals as provided for
herein to the fullest extent allowed by law and Developer may proceed with development
pursuant to the Development Approvals or Subsequent Development Approvals to the
fullest extent allowed by law.

201.2 Certificates of Occupancy. Subject 1o any requirements in  this
Agreement for issuance of certificales of occupancy, the City shall use all reasonable
efforts to diligently and promptly provide a certificate of occupancy for any portion of the
Subject Property when applicd for by the Developer and upon completion of all
necessary requirements to obtain a certificate of occupancy.

201.3 Non-Development Entitlement Plan Review. Nothing provided in this
Section 201 is intended to include the submission and review by the City of plans for off-
site improvement (s reguired under Exhibit F), including but not limited 1o,
constructions plans for sireets, sewer lines, and traffic signals. Review of off-site
improvements shall be pursuant to the. existing adopted City policies, ordinances and
standards (including payment of any required fees),
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202. Improvements and Public Facilities.

202.1 Financing and Construction. Developer is responsible for financing and
constructing the following on-site improvements (whether private or public) and public
facilities in conjunction with the development of the Subject Property, all as set forth in
the mitigation measures of the MND for the Project and the Development Approvals:

202.1.1 On-Site Improvements. Developer shall construct all the On-
Site Improvements described as provided in Exhibit E. All On-Site Improvements will
be the responsibility of the Developer without any tight to reimbursement or credits
except as provided in this Agreement or in the Development Approvals. Developer shall
provide to City a list of On-Site improvements that constitute public works of
improvement and shall pay prevailing wages for labor required to construct those
improvements on that list, to the extent required under the Labor Code, sections 1720,
1721 and any other applicable provisions related to the payment of prevailing wages.
Certain On-Site Improvements, including all sewer and water lines and storm drainage
systems shall be offered to the City for dedication within public streets, public utility
casements or equivalent easements to be granted to the City.

Developer shall be entitled to credit against exactions or fees with respect
to park and recreation facilities pursuant 10 the Development Approvals for the land
dedicated to such facilities and costs incurred by Developer in designing and construeting
the park and recreation facilities available for uses comparable to those financed from the
City’s fees and exactions. The amount of said credit shall be determined as set forth in
the Fresno Municipal Code and the City's implementing policies in effect as of the
Effective Date, City shall be entitled 1o ensure that continued operation and maintenance
by property owners associations is assured in the covenants, conditions and restrictions
on the Subject Property or portion thereof related to such facilities.

202.1.2 Off-Site Improvements. Developer will construct all Off-Site
Improvements as provided in Exhibit F pusuant to the description and timing provided
in that exhibit. Developer acknowledges that these Qff-Site improvements constitute

| public works of improvement and are. therefore, subject to the requirements of California
Lahor Code, sections 1720, 1721 and any other applicable provisions related to the
payment of prevailing wages. Notwithstanding, all off-site water, Sewer, drainage
pipelines, and underground utilities required by the Development Approvals in the
roadways shown in Exhibit F shall be installed prior to any phased road improvements
shown unless otherwise approved by Developer and City pursuant to the procedures as
set forth in Section 202.4. Developer shall provide payment and performance security for
cach phase. The type and amount of the payment and performance security shall be as
set forth in Fresno Municipal Code, section 12-1016, entitled Improvement Security. In
addition, Developer shall install a rraffic signal at Ashlan/Hayes prior to issuance of the
first certificate of occupancy for (a) the commercial portion phase, (b} the multi-family
phase in the southwest portion, or (c) Phase Four, whichever occurs first.
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202.1.3 Financing of Off-Site Improvements. Developer is responsible
for finencing the construction of the Off-Site Improvements described in Exhibit F The
Developer will receive reimbursements and credits from the City from appropriate fee
programs for off-site improvments o the extent that they are expressly provided for in the
Applicable Rules or in this Agreement.

202.2 Community Facilities District. Developer may request and City shall
use its good faith efforts to form a community facilities district(s) ("CFD") or to include
the Subject Property in an existing CFD, for the purpose of funding all or a portion of the
On-Site or Off-Site Improvements to be dedicated W the City, including without
limitation, design, acquisition and construction costs, and public facility maintenance
costs or public services. Upon request from the Developer, City shall diligendy and
expeditiously initiate CFD proceedings utilizing the special tax mechanisms authorized
under the law of the State of California or the Fresno Municipal Code where the property
subject 1o special taxes provides primary security for payment of the special (axes,
provided, however, any such CFD <hall be in conformance with City policies regarding
jand-based financing. City's obligations under this section are contingenl upon the
Developer providing adequate security to cover the costs of formation of the district and
‘csuance of the bonds and upon the Developer providing the information or documents
within the Developer's control which are necessary to form the district and issue the
bonds (e.g., the list of infrastructure intended to be funded by the District and the area lo
be included in the District.) Developer may recover costs of formation and issuance from
bond proceeds to the extent permitted by law. Nothing provided herein is intended 10
create a legal duty of the City to form a CFD.

202.3 Public Works Development Standards; Specifications. In compleling
the construction of the On-8ite and Off-Site Improvements described in Exhibits E
and ¥, developer shall comply with (a) the conditions and terms of the Development
Approvals and Subsequent Development Approvals, (b) all approved construction plans,
(c) all applicable laws, ordinances, and resolutions in effect at the time of construction,
and (d) the construction standards applicable to the Project contained in the City's
Standard Specifications in effect at the time of construction applicable to the Project. If
the City dees not have standard specifications for any particular construction to be
performed but appropriate standards are available from the State of California, Division
of Highways (Caltrans), then, Developer will complets construction in accordance with
such standards and specifications. City acknowledges that the Project will involve the
constniction of private streets on site to be maintained by one or more OWNErs
associations and that such streets will be constructed to different standards than those
applicable to City owned streets. Such private streets and associated improvements will
be designed by The Developer and shall be submitted to the City Engineer for review and
approval prior to construction Developer will complete all construction to the satisfaction
of, and use materials satisfactory to, the City Engineer, The City Engineer may inspect
all construction and materials.

202.4 Completion and Acceptance of Public Facilities. The City's final
written acceptance of any On-Site and Off-Site Improvements to be offered for

dedication to the City and to be maintained by City thereaiter will constitute a finding
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that the improvements comply with the plans and specifications required above,
Individual On-Site Improvements and Off-Site Improvements may be separately bonded
by Developer. The City may not unreasonably condition, delay or withhold acceptance of
Off-Site Improvements based upon the completion of On-Site Improvements. The
determination of when certain On-Site and Off-Site Improvements need to be completed
and the amount of improvement security for said improvements shail be made between
the City and Developer during the processing of phased final maps and confirmed in
writing in separate subdivision agreements, the terms of which shall not be inconsistent
with the terms of this Agreement. Once the City and Developer determine which On-Site
and Off-Site Improvements need to be completed with « particular phase, Developer shall
provide separate engincered drawings for the improvements 1o be completed during the
particular phase and may obtain separate impravement security for the On-Site and Off-
Site Improvements for each phase. To the exient that phasing of certain On-Site and Off-
Site Improvements have already been agreed to by the City and Developer, as included in
the Development Approvals, that phasing scheme shall govern. On-Site Improvements
and Off-Site Improvements (o be dedicated as public facilities shall be owned by the City
upon their completion and acceptance.

202.5 Warranty of Public Facilities, Prior to City’s acceptance of particular On-
Site Impraovements or Off-Site Improvements, Developer shall provide a warranty for any
defects (whether latent or patent) in werk or material or design in the Off-Site
Improvements that occur or appear within one year after the date of wrilten acceptance o
take effect as 1o each of those at the time of their acceptance. The warranty shall provide
that the City may give written notice to repair or correct any defect within (7) seven
calendar days of notice, occurring or appearing within one year, and Developer and/or 115
warrantor will repair or correct the defect without additional cost to the City. After a
failure of the On-Site Improvement or Off-Site Improvements requiring an emergency
repair by City crews, the Developer or ils warrantor shall reimburse all reasonable costs
for labor and materials within forty-five (45) days of invoice. Failure to repair or comect
any defect may result in an offset to, or suspension of, reimbursements, if any, or may be
considered a default of this Agreement, until the repair or correction is completed to the
censonable satisTaction of the City. Developer shall include the City as a named
beneficiary to any subcontract for or warranty of the public facilities. Furthermore, Prior
to City acceptance of On-Site or Off-Site improvements, Developer shall provide
Warranty Security of the type and in the amounts sel forth in Fresno Municipal Code,
section 12-1016. This subsection will survive termination of this Agreement.

202.6 Smart Irrigation Systems. Prior to first certificate of occupancy for a
dwelling unit, the City will provide a watering schedule for the use of smart irrigation
systems..

202.7 Formation of Property Owners Association for Maintenance of On-
Site Improvements not Dedicated to City. Developer shall cause to be formed one or
more property owner associations lo be responsible for the maintenance of all On-Site
Improvements of the Project which are not to be dedicated to the City which, at the
present time, are envisioned to include at least the following: (1) all streets, alleys, paths
and trails within the Subject Property: (2) &ll landscaped medians and other areas within
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the Project boundaries, (3) all parks and recreation areas within the Project boundaries,
(4) all common area lighting within the Project boundaries, and (3) all signage within the
Project boundaries. All of the foregoing are anticipated to be common areas transferred to
the relevant property owners association, At this lime it is anticipated that there will only
be one property Owners association in which assessiments are apportioned among
residential and nonresidential users, however, it 1s possible that & separale commercial
properly Owners association could be formed to address specific issues and
responsibilities within the nonresidential portion of the Project. Sewers, waler lines and
siorm drains and all Off-Site Improvements are to be located within public utility
casements of otherwise accessible to the City for maintenance and to be dedicated 10 and
maintzined by the City. The Covenants, Conditions and Restrictions for the Home
Owners Association shall include all of the provisions set forth in Fresno Municipal
Code, section 12-1026 and shall grant the City the right 1o enforce those provisions by
any legal or equitable means against the Property Owners Association or aguinst any
individual property owner and entitle the City to attorneys fees, legal expenses and costs
should it prevail in any litigation to enforce or interpret those provisions.

203. Dedications and Other Exactions. Developer shall be responsible for only those
dedications and other exactions provided in the Development Approvals.

204, Impact Fees; Reimbursements and Credits. Developer shall be responsible for
paying only those fees provided in the Development Approvals as provided in
Section 101, The Developer shall be eligible for reimbursements and credits for the Off-
Site Improvements required under Section 202.1.3 as provided in Section 101,
Notwithstanding the above, Developer shall be responsible for paying any fees the City
collects for other agencies pursuant to (i) State or Federal law or (i1) any City agreements
or City ordinances adopted or entered into to comply with State or Federal law or
judgment of a court of law,

205. Conditions to and Formula for Reimbursement for Off-Site Improvements.
Reimbursement and/or credits that the Developer is expressly allowed, for improvements
listed in Exhibit F, shall be given from appropriate fee programs ds proyided in the
Fresno Municipal Code and/or adopted City policies for those fee programs as they exist
at the lime the reimbursement and/or credit is sought, but ta no lesser degree than
provided as of the Effective Date..

206. Books and Records. Developer shall establish and maintain throughout the term
of this Agreement, and for a four (4) year period following the date of the lust
reimbursement, records and accounts on the Subject Property and its development, in
accordance with normal business practices, any reasonable request of the City, and
applicable laws, rules and regulations. At the times and in the forms as the City may
reasonably request, Developer shall furnish City with statements, records, reports, data
und information related to the costs to be reimbursed. The City, at its cost, has the right
during reasonable business hours to inspect and copy Developer's records, books, and
documents related 1o the reimbursable costs. Not more frequently than annually, the City
4t its cost has the right, but not the obligation, audit the Developer's books and records.

1-‘:
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207. Project Timing. The Parties acknowledge that Developer cannot at this tme
predict when, or the order in which. individual buildings on the Subject Property will be

eveloped. Such decisions with respect to phasing of development of the Subject
Property will depend upon a number of circumsiances nol within the contrel of
Developer, including, without limitation, market conditions and demand for the use or
uses of the Subject Property, the condition of capital markets and availability of
appropriate financing for the development of the Subject Property (such as construction
or interim and permanent loans, and/or equity capital) and other similar faciors. In order
10 retain the flexibility necessary to respond to such market conditions, Developer shall
have the right 1o develop the Subject Property in phases, in such order, and at such times
as Developer deems appropriate within the exercise of its subjective business analysis of
those factors delermining, in Developer's judgment, the appropriate course of
development of the Subject Property. However, in connection with each phase,
Developer shall be required to comply with the Development Approvals.

In light of the California Supreme Courl's decision in Pardee Construction Co. v. City af
Camarille. 37 Cal.3d 465 (1984), that the failure of the parties thercin 1o provide for the
timing of development allowed a later-adopied iniliative restricting the timing of
development to prevail over the parties’ agreement, it 15 the parties' intent lo cure any
such deficiency in this Agreement by acknowledging and expressly providing that
Developer may develop the Subject Property and portions of both in the order and at the
times Developer, in its sole discretion, deems appropriale hased on Developer’s analysis
of those factors determining, in Developer's subjective business judgment, the appropriate
pace and timing of the development of the Project. The adoption or modification of any
Jaws or regulations by City, including limits on building permits or connections 10 water
or sewer or other infrastructure, whether by initiative or otherwise, limiting or
prescribing the pace or timing of development or construction within City is in conflict
with this Agreement, and the adopted or modified law or regulation is not applicable 0
development of the Project, unless Developer in its sole discretion elects to have the
adopted or modified law or regulation apply to the development of the Project; or, unless
the City mukes findings that there is an immediate and substantial threat to public health
and safety and supports these findings with substantial evidence in the record..

208. Amendmenis to Development Approvals, Given the long-term build-out of the
project, the Parties acknowledge that development of the Subject Property may require
amendments to Development Approvals or Subsequent Development Approvals.
Amendments to the Development Approvals or Subsequent Development Approvals
shall be processed as follows:

208.1 Administrative Amendments. Upon the written request of Developer for
an amendment or modification to a Development Approval or Subsequent Development
Approval, the Planning Director or his/her designee shall determine: (i) whether the
requested amendment or modification is minor: and (ii) whether the requested
amendment or modification is consistent with the Applicable Rules, If the Planning
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Director or his/her designee finds that the proposed amendment or maodification is minor,
consistent with the Applicable Rules, and is not subject 1o further environmental review
under CEQA (See CEQA Guidelines §§ 15162, 15163), the amendment shall be
determined to be an "Administrative Amendment” and the Planning Director or his/her
designee muay approve, Or may approve with appropriate conditions, the Administrative
Amendment consistent with the City's procedures for minor revisions and/or amendments
to special permits, including any requirements for notice, public hearing, and appeal
rights. The determination of whether a requested zmendment or modification is an
Administrative Amendment shall be within the reasonable discretion of the Planning
Ditector. Notwithstanding the foregoing provision, il the Director determines that an
amendment has the potential to affect a facility under the responsibility of another City
department, the Director shall refer the amendment 10 the Director of the affected
Department (and/or his or her designee) who must also concur that the amendment is
minor amendment under the terms provided in this Section. For example, if an
amendment has the ability 10 affect traffic, the Director of Publ ic Works (and/or his or
her designee) must concur that the amendiment i« administrative, if an amendment has the
ability to affect sewer loads, the Director of Public Utilities Department (and/or his or her
designee) must concur that the amendment is administrative.

Examples of amendments or modifications which may, depending on particular
circumstances, be treated as Administrative Amendments, include, but are not limited to,
the following: (1) lot line adjustments that do not result in a significant change in the lot
size and that comply with the requirements of the Subdivision Map Act; (2) alterations in
vehicle circulation patterns or vehicle access points which do not adversely affect
capacity or service levels: (3) changes in trail alignments; (4) substitutions of comparable
landscaping for any landscaping shown on any finzl development plan or landscape plan;
(3) variations in the location of structures that do not substantially alter the design
concepts of the project; and (6) minor alterations in design or configuration of buildings,
infrastructure or other facilities that are consistent with the Development Standards set
{orth in the Development Approvals; and (7) minor adjustments to the Subject Property
legal description. Administrative Amendments are subject to a processing fee as
provided in Section 101,

208.2 Material Amendments. Any request of Developer for an amendment or
modification to a Development Approval or Subsequent Development Approval that is
determined by the Planning Dircctor or his/her designee (or a director of another City
department under the terms in Section 208.1) to be a material amendment ("Material
Amendment'), as opposed to an Administrative Amendment, shall be subject 1o review,
consideration and action pursuant to the laws in effect at the time the Material
Amendment is considered for approval, Notwithstanding any provision in the Agreement
to the contrary, the City may impose miligation measures necessary 1o comply with
CEQA for Material Amendments. Material Amendments are subject to processing fees
as provided in Section 101, Notwithstanding the foregoing portions of this Section 208.2,
any Subsequent Approval sought by Developer pursuant to Reeital F, whether deemed a
Material Amendment or not, shall be processed as provided in Recital E.
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208.3 Future Amendments. Any future amendment or medification to 2
Development Approval or Subsequent Development Approval shall be incorporated 1n
this Agreement without the need to amend this Agreement.

209. Encumbrances and Lender's Rights.

209.1 Permitted Encumbrances. This Agresment shall be superior and senior
to any lien placed upon the Subject Property. Neither entering into this Agrezment nor 4
breach of this Agreement shall defeat, render invalid, diminish, or impair the lien of any
mortgage or deed of trust on the Subject Property made in good faith and for value. The
Parties agree that this Agreement shall not prevent of limit any owner of an interest in the
Subject Property from encumbering the Subject Property or any portion thereof with any
mortgage, deed of trust or other security device (any such device, a “Mortgage™) securing
financing with respect to the Subject Property. City acknowledges that the holder of any
such mortgage, deed of trust or other security device (“Lender’) may require certain
Agreement interpretations and modifications and agrees, from time to time, 1o meet with
Developer and representatives of such Lender(s) to negotiate in good faith any such
request for interpretation or modification. City will not unreasonably withhold its
consent 1o any such requested interpretation or modification provided such interpretation
or modification is consistent with the intent and purposes of this Agreement and does not
result in the City subordinating this agreement o any lien or deed of trust. As used
herein the term “Lender” does not include any affiliate of or entity controlled by
Developer or its owners, officers, directors, principals or members.

2092 Lender's Rights. If Lender timely requesis, in wriling, receipt of notice
of any event of default given under this Agreement to Developer or any other holder of
an interest in part or all of the Subject Property, then City shall provide a copy of such
notice to Lender within ten (10) days of sending the notice of default to Developer or
other holder of an interest in part or all of the Subject Property. The Lender shall have
the right, but not the obligation to cure the default during the remaining cure period
allowed to the defaulting party under the terms of this Agreement. Notwithstanding
anything to the contrary herein, each Lender has a period of ninety (90) days after the
receipt of that notice from City to cure or remedy, or to commence to cure or remedy, the
event of default claimed or the areas of noncompliance set forth in City's notice. If the
event of default or the noncompliance is of a nature that can only be remedied or cured
by the Lender upon obtaining possession, the Lender shall diligently seck to obtain
possession through a receiver or atherwise, and shall thereafter remedy or cure the event
of default or noncompliance within 90 days after obtaining possession. If any event of
defauit or noncompliance cannot, with diligence, be remedied or cured within those
ninety (90) day periods, then the lender has additional time as muy be reasonably
necessary, as reasonably determined by the City, to remedy or cure the event of default or
noncompliance if the Lender commences 1o cure during those ninety (90) day periods,
and thereafter diligently pursues completion of that cure. Nothing in this Agreemenl
permits or authorizes any Lender to undertake or continue construction or completion of
any improvements cOmprising the Project beyond the extent necessary 10 CORSCIrve or
protect improvements or construction already made, without first having expressly
assumed Developer's obligations under this Agreement in the manner specified herein
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and curing all defaults. The Lender shall receive 4 second defaull notice thirty (30) days
before the City institutes legal proceadings.

209.3 Lender Non-Liability. Any Lender who comes into possession of the
Subject Property, or any part thereof, pursuant to foreciosure of a Mortgage or taking a
deed in lieu of such foreclosure, shall take the Subject Property, or part thereof, subject 1o
the terms of this Agreementprovided, however; {1) in no event shall such Lender be
liable for any defaults or monetary obligations of Developer arising prior to acquisition of
title to the Subject Property by such Lender; (2) no Lender has any obligation under this
Agreement to construct or complete the construction of improvements, or 1o guarantee
fhat construction or completion; and (3) if Developer shall have defaulted under this
Agreement before Lender takes title 1o the Subject Property or any part thereof, Lender
shall enjoy the same rights and privileges with respect to such default as if (a) Lender
were Developer, and (b) title were still held by Developer. Nothing in this Agreement
shall be deemed or construed to permil or authorize Lender to devote the Subject
Property, or any portion thereof, to any uses, or 10 consiruct any improvements thereon,
other than those uses and improvements provided for or authorized by this Agreement,
subject 1o all of the terms and conditions of this Agreement. The forcgoing provisions
shall not accrue to the henefit of a Lender who proceeds in the manner of a Subsequent
Developer in developing and approving the Subject Property. Limiting itself 1o those
development activities set forth in the next to last sentence of Section 209.2 shall create a
presumption that a Lender has not proceeded to become a Subsequent Developer.

209.4 Estoppel Certificate. Within thirty (30) days following any writien
request which either city or Developer may make from lime 10 time, the other shall sign
and deliver to the requesting party a statement certifying that: (1) this Agreement is
unmodified and in full force and effect or, if there have been modifications hereto, that
this Agreement is in full force and effect, as modified, and stating the date and nature of
such modifications; (2) there are not current uncured defaults under this Agresment or
specifying the dates and nawre of any such defauits; and (3) any other reascnable
information requested. The failure to deliver such statement within such time shall be
conclusive upon the party which fails to deliver such statement that this Agreement is in
full force and effect without modification and that there are no uncured defaults in the
performance of the requesting party. The City's Planning Director, or other City officer
having adequate knowledge to do so, shall be aulhorized 1o execute any such statement.
An estoppel certificate obtained under this section may be relied upon by Lransferees and
Lenders.

ARTICLE 3

DEFAULT, REMEDIES, TERMINATION

a00. General Provisions.

Subject to extensions of time by mutual consent in writing, failure or
unreasonable delay by either Party to perform any term or provision of this Agreement
shall constitute a default. In the event of default or breach of any terms or conditions of
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this Agreement, the Paity alleging such default or breuch shall give the other Paity not
less than thirty (30) days notice in writing specifying the nature of the alleged default and
the manner in which said default may be satisfactorily cured. During any such thirty (30)
day period, the Party charged with being in default shall not be considered in default for
purposes of termination or institution of legal proceedings.

After notice and expiration of the thirty (30) day peried, if such default has not
been cured or is not being diligently cured in the manner set forth in the notice, the other
Party 1o this Agreement may at i{s option:

1. Terminate this Agreement, in which event neither Party shall have any
further rights against or liability 1o the ather with respect to this Agreement or the Subject
Property; provided, however, if portions of the Subject Property are held in separate
ownership at the time such event of default occurs and such event of default is related
only to one portion, this Agreement may be terminated only as to such portion and no
such termination shall impair the continuing applicability of this Agrecment to the
remainder of the Subject Property; or

2. Institute legal or equirable action 1o cure, correct or remedy any default,
including, but not limited to, an action for specific performance of the terms of this
Agreement; provided, however, that in no event shall either party be liable to the other
for money damages for any default or breach of this Agreement,

301. Developer Default; Enforcement.

No building permit shall be issued or building permit application accepted for the
building shell of any structure on any portion of the Subject Property if the permit
applicant owns or controls such portion of the Subject Property and if such applicant or
any entity or person controlling such applicant has been found to be in default as to such
portion of the Subject Property by the City Council of the City of Fresno under the terms
and conditions of this Agreement, unless such default is cured or this Agreement is
terminated. A default as to an owner of any portion of the Subject Property shall have no
impact on any portion of the Subject Property not owned by such defaulting owner, The
Developer shall cause to be placed in any covenants, conditions and restrictions
applicable to the Subject Property, or in any ground lease or conveyance thereof, an
express provision for an owner of the Subject Property, lessee or City, acting separately
or jointly, to enforce the provisions of this Agreement and lo recover atlorneys’ fees and
costs for such enforcement.

302. Annuoal Review.

The City Manager shall, at least every twelve (12) months during the term of this
Agreement, review the extent of good faith substantial compliance by the Developer with
the terms and conditions of this Agreement. Such periodic review shall be limited in
scope to compliance with the terms and conditions of this Agreement pursuant (0
California Government Code Section 65865.1. Notice of such annual review shall
include the statement that any review may result in amendment or termination of this
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Agreement. The costs of notice und related costs incurred by the City for the annual
review conducted by the City pursuant to this Section 302 shall be borne by the
Developer,

The City Manager shall provide thirty (30) days prior written notice of such
periodic review to the Developer, Such notice shall require the Developer lo demonstrate
pood faith compliance with the terms and conditions of this Agreement and to provide
such other information as may be reasonably requested by the City Manager and deemed
by him to be required in order to ascerizin compliance with this Agreement. If, following
such review, the City Manager is not satisfied that the Developer has demonstrated good
faith compliance with all the terms and conditions of this Agreement, the City Manager
may refer the matter, along with his recommendations, to the City Council.

Failure of the City to conduct an annual review shall not constitute a waiver by
the City of its rights to otherwise enforce the provisions of this Agresment; nor shall the
Developer have or assert any defense to such enforcement by reason of any such failure
to conduct an annual review.

303. Enforced Delay; Extension of Times of Performance.

In addition to specific provisions of this Agreement, either Party hereunder shall
not be deemed to be in defaull where delays or defaults are due to war, insurrection,
systemic financia! distress, strikes, walkouts, riots, floods, earthquakes, fires, casualties,
acts of God, governmental entities' enactment of conflicting state or federal laws or
regulations, new or supplementary environmental regulations, litigation or similar
grounds for excused performance. If written notice of such delay is given within thirty
(30) days of the commencement of such delay, an extension of ime for such cause shall
he granted in writing for the period of the enforced delay, or longer as may be mutually
agreed uporn.

304. Limitation of Legal Acts.

In no event shall the City, or ils officers, agenis or employees, be liable in
damages for any breach of violation of this Agreement, it being expressly understood and
agreed that the Developer's sole legal remedy for a breach or violation of this Agreement
by the City shall be a legal action in mandamus, specific performance or other injunctive
or declardtory relief 1o enforce the provisions of this Agreement.

305. Applicable Law and Attorneys' Fees.

This Agreement shall be construed and enforced in accordance with the laws of
the State of California. Developer acknowledges and agrees that the City has approved
and entered into this Agreement in the sole exercise of its legislative discretion and that
the standard of review of the validity or meaning of this Agreement shall be that accorded
legislative acts of the City. Except as set forth herein, should any legal action be brought
by a Party for breach of this Agreement or [o enforce any provision herein, the prevailing
Party of such action shall be entitled to reasonable atlorneys' fees, court costs and such
other costs as may be fixed by the Court.
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306. Invalidity of Agreement.

1. If this Agreement is determined by a court to be invalid or unenforceable,
this Agreement shull sutomatically terminate as of the date of final entry of judgment.

2. If any provision of this Agreement is determined by a court to be invalid
or unenforceable, or if any provision of this Agreement is rendered invalid or
unenforceable according to the terms of any law which becomes effective afier the date
of this Agreement and either party in good faith determines that such provision is
material to its entering into this Agreement, either party may elect to terminate this
Agreement as to all obligations then remaining unperformed in accordance with the
procedures set forth in Section 300, subject, however, 1o the provisions of Section 307
hereof.

307. Effect of Termination on Developer’s Obligations.

Termination of this Agresment shall not affect the Developer's obligations 1o
comply with the General Plan and the termis and conditions of any and all land use
entitlements approved with respect to the Subject Property priar 1o such termination, nor
shall it affect any other covenants of the Developer specified in this Agreement to
continue after the termination of this Agreement. If portions of the Subject Property are
held in separate ownership at the time of such termination, this Agreement may be
terminated only as to such portion and no such termination shall impair the continuing
applicability of this Agreement to the remainder of the Subject Property.

308. Certificate of Compliance. If after an Annual Review based upon City's own
investigation and information provided by Developer, City finds Developer has
complied in good faith with this Agreement, City shall issue 10 Developer a Certificate
of Compliance certifying that Developer has so complied through the period of the
applicable Annual Review. The Certificate of Compliance must be in recordable form
and must contain such information as may be necessary o impart constructive notice
of City's finding. Upon issuance of the Certificate of Compliance, Cily is estopped
from pursuing any remedy under this Agreement for any default which City Knew or
should have known existed prior to or on the date of the Certificate of Compliance.
Developer may record the Certificate of Compliance in the Official Records of the
County of Fresno.

309, Certificate of Satistaction. After completion of the Project, City, upon request
of Developer, shall execute in recordable form and deliver to Developer a Certificate of
Satisfaction, certifying that Developer has satisfied all of Developer's obligations under
this Agreement to the date of the certification. Upon issuance of a Certificate of
Satisfaction, City is estopped from pursuing any remedy under this Agreement for any
default which City knew or should have known existed prior to or on the date of the
Certificate of Satisfaction. Developer may record the Certificate of Satisfaction in the
Official Records of the County of Fresno.
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309.1 Policy on Alleged Construction Defects. City und Developer
acknowledge that it is in the best interests of City, Developer, homeowners and
homebuyers that all parties be able to rely upon a high quality of construction in a new
community in order to protect health and life safety and to preserve the reputation of
the community and its susiainability and integrity, including dwelling units and
commen areas and spaces to be maintained by property owners associations. City and
Developer also acknowledge that there has been an increase in construction defeet
litigation throughout California, including claims based on alleged failures to comply
with the California Building Code and claims based on alleged failures to meet Jocal
standards of good workmanship and materials. Accordingly, City and Developer
agree that if & the owner of a dwelling unit (“*Owner”) or a property owners association
(*Association™), claims that a condition exists at the residence or the commion areas or
spaces that does not comply with the California Building Code as amended znd
adopted by the City of Fresno, the Owner or Association shall either repair the
condition or provide a written disclosure statement describing the condition to all
potential lenders and buyers of the Owner's property or of any property within the
Association or to any member and lender to the Association. Furthermore, upon
notice of such a claim City shall record & Notice of Claimed Construction Defect(s) on
the applicable Owner's or Association property to assure compliance with this policy
and shall record a Notice of Repair of Claimed Construction Defect(s) after the Owner
or Association has obtained all required permits to perform the repair work and has
repaired the claimed construction defect(s), and after the repair work has been
inspected and azpproved by City. Prior to recording the Notice of Claimed
Construction Defect(s), City shall first give written notice to Developer and to Ohwner
and Association of its intention to record same and shall give them a reasonable
opportunity to object, provided that City shall decide whether to record such Notice
based on the provisions of this paragraph. City shall have no liability to any party for
damages resulting from City's actions hereunder and Developer's only remedy for
City’s failure to act hereunder shall be by a claim for specific performance. Developer
is not entitled to recover attorneys fees or litigation expenses associated in seeking
specific performance of this section.

ARTICLE 4
INDEMNITY: INSUURANCE

400. Indemnity/Insurance.

400.1 Indemnification. To the furthest extent allowed by law. Developer shall
indemnify, hold harmless and defend City and each of its officers, officials, employees,
agents and volunteers against any legal challenges to the Development Approvals,
including any chellenges arising out of the City's alleged violation of the California
Environmental Quality Act, and from any and all loss, liability, fines, penalties,
forfeitures, costs and damages (whether in contract, tort or strict liability, including but
not limited to personal injury, death at any time and property damage) incurred by City,
Developer or any other person, and from any and all claims, demands and actions in law
or equity (including attorney's fees and litigation expenses), arising or alleged to have
arisen directly or indirectly out of performance of this Agreement or the performance of
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any or all work to be done on On-Site Improvements or Off-Site mprovements pursuant
to this Agreement (including, but not limited to design, construction and/or ongoing
operation and maintenance unless and until the facility is dedicated (o and officially
accepted by the City). Developer's obligations under the preceding provisions include
any claims related to or arising out of the Developer's claim of a right to exclude public
utilities from private streets, Developer's obligations under the preceding sentence shall
apply regardless of whether Developer or any of its officers, officials, employees or
agents are passively negligent, but shall not apply to any loss, liability, fines, penalties,
forfeitures, costs or damages caused by the active or sole negligence, or the willful
misconduct, of City or any of its officers, officials, employees, agents or volunteers.

If Developer should subcontract all or any portion of the services to be performed
under this Agreemeni, Developer shall require each subcontractor Lo indemnify, hold
harmless and defend City and each of its officers, officials, employees, agents and
volunteers in accordance with the lerms of the preceding paragraph. The Developer
further agrees that the use for any purpose and by any person of any and all of the streets
and improvements required under this Agreement, shall be at the sole and exclusive risk
of the Developer at all times prior to final acceptance by the City of the completed street
and other improvements. This section shall survive termination or expiration of this
Agraement.

400.2 Insurance. Throughout the life of this Agreement, Developer shall pay
for and maintain in full force and effect all policies of insurance described in this section
with an insurance company(ies) either (i) admiued by the California Insurance
Commissioner to do business in the State of California and rated not less than "A- VII" in
Best's Insurance Rating Guide, or (i) authorized by CITY'S Risk Manager. The
following policies of insurance are required:

a. COMMERCIAL GENERAL LIABILITY insurance which shall be
at least as broad as the most current version of Insurance Services Office (130)
Commercial General Liability Coverage Form CG 00 01 and shall include
insurance for bodily injury, property damage and personal injury with coverage
for premises and operations (including the use of owned and nen-owned
equipment), products and completed operations, contractual liability (including
indemnity obligations under this Agreement),with limits of liability of not less
than $2,000,000 per occurrence for bodily injury and property damage,
$1.000,000 per occurrence for personal injury and $3,000,000 aggregaie for
products and completed operations.

b. COMMERCIAL AUTOMOBILE LIABILITY insurance which
shall be at least as broad as the most current version of Insurance Services Office
(ISO) Business Auto Coverage Form CA 00 01 and shall include coverage for all
owned, hired, and non-owned automobiles or other licensed vehicles (Code 1 B
Any Auto), with combined single limits of liability of not less than £5,000,000 per
accident for bodily injury and property damage.
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o WORKERS' COMPENSATION insurance as required under the
California Labor Code. Developer shall file with the City pursuant 1o Section
3800 of the Labor Code, a Certificate of Workers' Compensation.

d. EMPLOYERS' LIABILITY with minimum limits of Hability of
not less than $1,000,000 each accident, $1,000,000 disease policy limit and
$1,000,000 disease each employee.

Developer shall be responsible for payment of any deductibles contained in any
insurance policies required hereunder and Developer shall also be responsible for
payment of any self-insured retentions.

The above described policies of insurance shall be endorsed o provide an
unrestricted 30 calendar day written notice in favor of City of policy cancellation of
coverage, except for the Workers' Compensation policy which shall provide a 10 calendar
day written notice of such cancellation of coverage. In the event any policies are due to
expire during the term of this Agreement, Developer shall provide a new certificate
evidencing renewal of such policy not less than fifteen (15) calendar days prior to
the expiration date of the expiring policyiies). Upon Issuance by the insurer, broker, or
agent of a notice of cancellation in coverage, Developer shall file with City a new
certificate and all applicable endorsements for such policy(ies).

The General Liability and Automobile Liability insurance policies shall be written
on an occurrence form and shall name City, its officers, officials, agents, employees and
volunteers @s an additional insured. Such policy(ies) of insurance shall be endorsed so
Developer's insurance shall be primary and no contribution shall be required of City.
Any Workers' Compensation insurance policy shall contain a waiver of subrogation as to
City, its officers, officials, agents, employees and volunteers. Developer shall have
furnished City with the certificate(s) and applicable endorsements for ALL required
insurance prior to City's execution of the Agreement. Developer shall furnish City
with copies of the actual policies upon the request of City's Risk Manager at any time
during the life of the Agreement or any extension, and this requirement shall survive
termination or expiration of this Agreement.

If at any time during the life of the Agreement or any extension, Developer fails
lo maintain the required insurance in full force and effect, the Director of Public Works,
or his/her designee, may order that the Developer, or its contractors of subcontractors,
immediately discontinue any further work under this Agreement and take all necessary
actions to secure the work site to insure that public health and safety is protected. All
payments due or that become due to Developer shall be withheld until notice is received
by City that the required insurance has been restored to full force and effect and that the
premiums therefore have been paid for a period satisfactory to City. Any failure to
maintain the required insurance shall be sufficient cause for City 1o terminate this
Agreement.
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The fact that insurance is obtained by Developer shall not be deemed to release or
diminish the liability of Developer, including, without limitation, liability under the
indemnity provisions of this Agreement, The duty to indemnify City shall apply to all
claims and lability regardless of whether any insurance policies are applicable. The
policy limits do not act as a limitation upon the amount of indemnification to be provided
by Developer, Approval or purchase of any insurance contracts or policies shall in no
way relieve from liability nor limit the liability of Developer, its principals, officers,
agents, employees, persons under the supervision of Developer, vendors, suppliers,
invitees, consultants, sub-consultants, subcontractors, or anyone employed directly or
indirectly by any of them.

Upon request of City, Developer shall immediately fumish City with 4 complete
copy of any insurance policy required under this Agreement, including all endorsements,
with said copy certified by the underwriter to be a true and correct copy of the original
policy. This requirement shall survive expiration or termination of this Agreement,

If Developer should subcontract all or any portion of the services to be performed
under this Agreement, Developer shall require each subcontractor to provide insurance
protection in favor of City, its officers, officials, employees, volunteers and agents in
accordance with the terms of each of the preceding paragraphs, except that the
subcontractors' certificates and endorsements shall be on file with Developer and City
prior to the commeneement of any work by the subeontractor.

401. Notice to Developer.
The City shall promptly give notice 10 Developer in accordance with Section 600

of this Agreement of any case, aclion or proceeding brought against the Cily concerning
this Agreement or the Subject Property.

ARTICLE 5
PROJECT AS A PRIVATE UNDERTAKI

500. Project as a Private Undertaking,

It is specifically understood and agreed by and between the Parties hereto that the
development of the Subject Property is a separately undertaken private development and
that the contractual relationship created hereunder between the City and Developer is
such that Developer is an independent contractor and is not an agent of the City. None of
the terms or provisions of this Agreement shall be deemed 10 create a partnership or joint
venture between the City and Developer or 1o provide third party beneficiary rights to any
person or entity not 4 Party hereto. The only relationship between the City and the
Developer is that of a governmental entity regulating the development of private property
and the owner of such private proparty,
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ARTICLE 6
NOTICES

600. Notices.

All formal notices required by this Agreement shall be in writing and delivered in
person or sent by certified mail, postage prepaid, to the principal offices of the City and
the Developer with copies sent as set forth below, The addresses of the parties as of the
date hereof are as set forth below. Such written notices, demands, correspondence and
communication may be directed in the same manner to such other persons and addresses
as either party may from time to time designate in writing. The Developer shall give
written notice to the City, within ten (10) days after the close of escrow, of any sale or
transfer of any portion of the Subject Property and any assignment or partial assignment
of this Agreement, specifying the name or names of the transferee. the transieree's
mailing address, the legal description of the land sold or transferred, and the name and
address of any person or entity to whom any notice relating to this Agreement shall be
siven with respect to such transferred portion of the Subject Property.

Notices required to be given to the City shall be addressed as follows:
City of Fresno

Planning and Development Department
2600 Fresno Street

Fresno, California 93721

Attention: Planning Director

Notices required to be given to the Developer shall be addressed as
follows:

Ashlan/Hayes No. 1, L.P.
¢/o Brent McCaffrey
7020 Van Ness Boulevaid
Fresno, CA 93711

with e eopy to:
Sanger & Olson

576 Sacramento Street, 7" Floor
San Francisco, CA'94111-3023
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ARTICLE 7
MISCELLANEOUS

700. Amendment of Agreement,

This Agresment may be amended from time to time with respect to any portion of
the Subject Property by mutual consent of the City and the Developer (to the extent that it
continues to own any portion of the Subject Property) and of the then-current owner(s) of
the portions of the Subject Property affected by such amendment, with City costs payable
by the amendment applicant, in accordance with the provisions of Government Code
Sections 65867 and 65868,

701.  Waiver of Provisions,

No waiver of any provision of this Agreement shall be effective unless in writing
and signed by a duly authorized representative of the party against whom enforcement of
a waiver Is sought. No waiver of any right or remedy with respect (o any occurrence or
event shall be deemed a waiver of any other oceurrence or event.

702. Time of Essence.

Time is of the essence for each provision of this Agreement of which time i8 an
element.

703. Entire Agreement.

This Agreement is exccuted in two duplicate originals, each of which is deemed
to be an original. This Agreement consists of ___ (__) pages and ___ () exhibits,
which constitute the entire understanding and agreement of the Parties. Said exhibits are
identified as follows:

Exhibit A: Legal Description of the Subject Property
Exhibit B; Diagram of Area Subject 1o Agreement
Exhibit C:  [Deleted]

Exhibit D:  [Deleted]

Exhibit E:  On-Site Improvements

Exhibit F:  Phasing of Off-Site Improvements (two pages: a list
and a approved phasing map)

Exhibit GG: [Deleted]

Exhibit H:  [Deleted]
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ExhibitI:  Staff Reporn to Council

Exhibit J:  Ordinance Adopting Development Agreement
Exhibit K: Conditional Use Permit

Exhibit L:  Vesting Tentative Tract Map 5891,

Recitals A through M are incorporated into the Agreement. In the event of inconsistency
between the Recitals and the provisions of Articles 1 through 7, the provisions of Articles
| through 7 shall prevail.

IN WITNESS WHEREOF, the City and the Developer have executed this
Agreement as of the date first set forth above.

CITY: CITY OF FRESNO

By:

Alan Autry, Mayor

By:
Becky Klisch, City Clerk

APPROVED AS TO FORM:

John Fox, City Attorney

DEVELOPER:

ASHLAN/HAYES NO. 1, LP, A

CALIFORNIA LIMITED PARTNERSHIP
By: McCarFReY GROUP, INC.
Itz General Partner
By,
Brent M. McCaffrey
Its Vice President
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EXHIBIT “A”

LEGAL DESCRIPTION

The land referred to in this Agreement is described as follows:

Parcel 1;

The North half of the Northwest quarter of the Southeast quarter of Section 16, Township 13
South, Range 19 East, Mount Diablo Base and Meridian in the C ity of Fresno, County of Fresno,
State of California, according to the Official Plat thereof.

Except the North 30 feet thereof heretofore conveyed to Fresno Traction Company.

Parcel 2:

The North one-half of the South one-half of the Northwest quarter of the Southeast quarter in
Section 16, Township 13 South, Range 19 East, Mount Diablo Base and Meridian, in the City of
Fresno, County of Fresno, State of California, according to the Official Plat thereof,

Parcel 3;

The South one-half of the South one-half of the Northwest quarter of the Southeast quarter in
Section 16, Township 13 South, Range 19 East, Mount Diablo Base and Meridian, in the City of
Fresno, County of Fresno, State of California, according to the Official Plat thereof.

Excepting therefrom the South 165.00 feet of the West 548.00 feet, as conveved to David
Scarabello. by Gift Deed dated may 21, 1985 as Document No. 85067612, Official Records.

Parcel 4:

The North one-half of the North one-half of the Southwest quarter of the Southeast quarter in
Section 16, Township 13 South, Range 19 East, Mount Diablo Base and Meridian, in the City of
Fresno, County of Fresno, State of California, according to the Official Plat thereof.

Excepting therefrom all oil, gas and minerals previously reserved of record.
Parcel 5:

The North half of the North half of the Southeast quarter of the Southeast quarter of Section 16,
Township 13 South, Range 19 East, in the City of Fresno, County of Fresno, State of California,
Mount Diablo Base and Meridian,

Excepting therefrom the South 150 feet of the East 215 feet of the North half of the North half of
the Southeast quarter of the Southeast quarter of said Section 16,

Also the most Westerly 660 of Parcel 2 of Parcel Map No. 4474, recorded in Book 31, Page 26 of
Parcel Maps, Fresno County Records.




Exhibit “A™
Legal Description cont.

Parcel 6:

The South 3/4ths of the Southwest quarter of the Southeast quarter and the West half of the South
3fdths of the Southeast quarter of the Southeast quarter all in Section 16, Township 13 South,
Range 19 East, Mount Diablo Base and Meridian, in the City of Fresno, County of Fresno, State
of California, according to the Official Plat thereof, Fresno County Records,

Excepting therefrom the South 287 feet of the North 474 feet of the West 440 feet of the South
3/4ths of the Southwest quarter of the Southeast quarter of said Section 16.

Also excepting therefrom the South 208 feet of the North 682 feet of the West 228 feet of the
South 3/4ths of the Southwest quarter of the Southeast quarter of said Section 16.

Also excepting therefrom the South 326.00 feet of the East 295.00 feet of the West half of the
South 3/4ths of the Southeast quarter of the Southeast quarter of said Section 16.

Parcel 7:

The South half of the North half of the South half of the East half of the East half of the Southeast
quarter of Section 16, Township 13 South, Range 19 East, Mount Diablo Base and Menidian, in
the County of Fresno, State of California, according to the United States Government Township
Plat.

Parcel 8:

The North 1/2 of the Southeast 1/4 of the Northeast 1/4 of the Southeast 1/4 of Section 16,
Township 13 South, Range 19 East, Mount Diablo base and Meridian, in the County of Fresno,
State of California, according to the Official Plats thereof.

Excepting therefrom the North 330 feet of the East 330 feet thereof.

Parcel 9:

The North 1/2 of the Northeast 1/4 of the Southeast 1/4 of Section 16, Township 13 South, Range
19 East, Mount Diablo Base and Meridian, in the County of Fresno, State of California, according
to the Official Plat thereof,

Excepting therefrom the East 210 feet of the South 420 feet thereof.

Also excepting therefrom the interest as deeded to Fresno Traction Company, a corporation, over
the North 30 feet of said Southeast 1/4, as deeded in that certain Indenture recorded October 4
1913 in Volume 535 of Deeds, at page 196, Fresno County Records.

Parcel 10:

The Southwest 1/4 of the Northeast 1/4 of the Southeast 1/4 of Section 16, Township 13 South,
Range 19 East, Mount Diablo Base and Meridian, in the County of Fresno, State of California,
according to the Official Plat thereof.

Excepting therefrom the South 30 feet thereof,
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Exhibit E Onsite Improvements

(All items included hereinbelow are a general listing of those improvements
applicable to the development of the subject property. All improvements are to
be provided in accordance with the Conditions of Approval for Conditional Use
Permit Application No. C-07-308 and Vesting Tentative Tract Map No.
5891/UGM dated November 05, 2008)

Curb & Gutter (including curb ramps, driveway approaches, etc.)
Median Isiand Curb
Asphalt and Street Pavement

Sidewalk and Street Furniture (including flags, banners, identification
signs and kiosks).

Landscape and Irrigation for Parks, Open Space, and Buffer purposes,
including:

* Major Street Entryways

Aggregated Open Space

» Pedestrian Connections/Pathways

« |nterior “"End-Block” Treatments

* “Anti-Graffiti" Buffers Adjacent to Required Walls and Fences
* Street Trees, Parkway Landscaping, and Alley Shading
Fountains

Entry Monuments

Required Fences and/or Selid Masonry Walls

Emergency Access Gates, Barriers and Barricades

Sewer Main, Manholes and Laterals

Abandonment of all existing Private Sewer Septic Systems
Water Main, valves, Fire Hydrants, and Laterals

Seal and Abandon existing Well(s)
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¢ Storm Drain Pipelines, inlets and Manholes
+ Rule 15 PG&E, Cable TV, and Telephone
e Piping of Private Irrigation Canal(s)

« Street Lights

e Parking Lot Improvements

« Demolition of existing Extant Structures

« Construction of proposed Residential and Commercial Structures

PAGES | AND TWO OF TWO PAGES




| Exhibit F Offsite Improvements

(All items included hereinbelow are a general listing of those improvements
applicable to the development of the subject property. All improvements are to
be provided in accordance with the Conditions of Approval for Conditional Use
Permit Application No. C-07-308 and Vesting Tentative Tract Map No.
5891/UGM dated November 05, 2008; and pursuant to the Phasing of Street
Improvements as identified within this Exhibit or the Phasing of Public Utility
Facilities as identified within this Agreement)

* Curb & Gutter including Bus Bay Curb and Gutter at identified locations
* Raised Concrete Median Islands at identified locations
* Asphait and Permanent Street Pavement at identified locations

* Sidewalk at identified locations and Walkable Paths across adjacent
property for safe routes to schools

* Circular or “Hammerhead" Driveways for identified adjacent properties

* lLandscape and Irrigation for Open Space purposes along the major street
frontages: including Bicycle and Pedestrian Trail.

* Sewer Main, Manholes and Laterals

¢ Water Main, Valves, Fire Hydrants, Laterals and Reclaimed Water System
» Water Supply Well(s)

* Storm Drain Pipelines, Inlets and Manholes

* Piping of Private Irrigation Canal(s)

* PG&E, Cable TV, and Telephone (Ashlan, Hayes, Gettysburg, Bryan)

* Undergrounding of Overhead Utilities

» Traffic Signals (Ashlan, Hayes, Gettysburg, Bryan) and Stop Signs at
identified locations.

* Street Lights (Ashlan, Hayes, Gettysburg, Bryan), Underground Lighting
Systems and Trail Lighting

* Right of Way Acquisition (Ashian, Hayes, Bryan)

FAGE F-f




Construction of additional lanes and widening within identified street
segments outside project boundary

Construction of left and right-turn lanes with pockets and acquisitions at
identified intersections

Installation of stop signs, safety lighting and signalization at identified
intersections

Installation of Intelligent Transportation System (ITS) conduits and fiber
with pole boxes and equipment at identified intersections with West
Ashlan Avenue for synchronization

Provisions for necessary lane configurations and proper transitions for
appropriate speeds at identified intersections

Full improvements and construction of walkable paths across remainder
and outlying lots that create bottlenecks

Installation of safe pedestrian crossings and sidewalk access from all
subdivision outlets to the CUSD Schools and accommodation for bike
lanes,

PAGES | AND TWO OF THREE PAGES (THIRD PAGE WITH PHASING MAP)
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CiTY oF FRESNO
PLANNING AND DEVELOPMENT DEPARTMENT

CONDITIONS OF APPROVAL

NOVEMBER 05, 2008

VESTING TENTATIVE TRACT MaP No. 5891/UGM

BETWEEN WEST ASHLAN AVENUE AND THE WEST GETTYSBURG AVENUE ALIGNMENT; AND, BETWEEN
NORTH BRYAN AND NORTH HAYES AVENUES

All tentative maps are subject to the applicable provisions of the State Subdivision Map Act,
Fresno Municipal Code (FMC), City policies, and City of Fresno Standard Specifications, The
following specific conditions are applicable to this vesting tentative map. The Urban Growth
Management (UGM) Service Delivery Plan requirements are included in the following conditions
of approval and are designated by the caption "Urban Growth Management Requirements.*

NOTICE TO PROJECT APPLICANT

In accordance with the provisions of Government Code §66020(d)(1), the imposition of
fees, dedications, reservations or exactions for this project are subject to protest by the
project applicant at the time of approval or conditional approval of the development or
within 90 days after the date of the imposition of the fees, dedications, reservations or
exactions imposed on the development project.

GENERAL CONDITIONS

1. Upon conditional approval of Vesting Tentative Tract Map No. 5891/UGM dated October
30, 2008, the subdivider may prepare a Final Map in accordance with the approved
tentative map, and related Rezone Application No. R-07-29.

2. Submit grading plans and a soils report to the City of Fresno Planning and Development
Department for verification prior to Final Map approval (Reference: Sections 12-1022
and 12-1023 of the Fresno Municipal Code). Grading ptans shall indicate the location of
any required walls and indicate the proposed width of required landscape sasements or
strips. Approval of the grading plan is required prior to Final Map approvai.

@

At the time of Final Map submittal, the subdivider shall submit angineered construction
plans to the Cily of Fresno Public Works, Public Utilities, and Planning and Devslopment
Departments for grading, public sanitary sewer system, public water system, street
lighting system, public streets, and storm drainage, inciuding other technical reports and
engineered plans as necessary to construct the required public improvements and work
and applicable processing fees.

4. Engineered construction plans shall be approved by the City prior 1o the approval of the
Firal Map. If, at the time of Final Map approval, such plans have not been approved, the
subdivider shall provide performance security in an amount established by the City to
guarantee the completion of plans.

3.  Public utilities easements, as necessary, shall be shown on the Final Map and dedicated
to the City of Fresno. Public utility easements beyond the limits of the Final Map, but
required as a condition of development, shall be acquired ai the subdividers cost and
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10.

11

shall be dedicated by separate instrument at the time of Final Map approval, The
relocation of existing utilities necessitated by the required public improvements shall be
paid for by the subdivider. The subdivider is respansible to contact the appropriate utility
company ter information.

Comply with the conditions, policies and standards set forth in the City of Fresng,
Municipal Code, Article 10, Chapter 12, “Subdivision of Rea Property;" Resolution No.
68-187, "City Poiicy with Respect to Subdivisions:" and City of Fresno Standard
Specifications, 2002 Edition, and any amendments thereto.

The subdivider shall pay applicable fees for, but not limited to, plan checks for streat
improvements and other grading and construction; street trees, streat signs, water and
sewer service, and inspections in accordance with the City of Fresno Master Fee
Schedule (City Resolution No. 78-608 and No. B0-420) and any amendments,
modifications, or additions thereto; and in accordance with the requirements of Stata law
as related to vasting tentative maps.

The subdivider snall furnish to the City acceptable security to guarantee the construction
of the off-site street improvements in accordance with ail applicable provisions of the
Fresno Municipal Code (FMC) and the State Subdivision Map Act. The subdivider shall
complete all the public improvements prior 1o the approval of the Final Map by the City.
If, at the time of Final Map approval, any public improvements have not been completed
and accepted In accordance with tha standards of the City, the subdivider may elect to
enter into an agreement with the City to thereafter guarantee the completion of the
improvements.

As a condition of Final Map approval, the subdivider shall fumish to the City a
subdivision guarantea listing all parties having any right, title or interest and the nature of
their interest per State law.

Prier to final map approval, the owner of the subject property shall exacute a “Right to
Farm” covenant with the City of Fresnc. Said covenant is to run with the land and shall
acknowledge and agree that the subject Property is in or near agricultural districts
located in the City and County of Fresno and that the residents of said property should
be prepared to accept the inconveniences and discomfort associated with normal farm
activities. The “Right to Farm” covenant shall be recorded prior to or concurrent with the
récording of the Final Map of Vesting Tentative Tract No. S891/UGM.

No portion of any lot within this Proposed subdivision shall encroach into, or be located
within, the Pacific Gas and Elsctric Company (PG&E) transmission line easement on the
subject property,

GENERAL INFORMATION

12,

13.

Contact the United States Postal Service for the location and type of mailboxes to be
installed in this subdivision.

Pursuant to Section 66458.1 of the Subdivision Map Act, which states “The right of the
subdivider to file multinle Final Maps shall rot limit the autherity of the local agency to
Impose reasonable conditions relating to the filing of multiple Final Maps,” any multiple
final maps filed by the subdivider on this tract shall fully and independently conform to ail
provisions of Fresno Municipal Code Chapter 12, Adicie 10, Subdivision of Real
Property.
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i4.

15.

186.

7.

18.

18;

The developer/owner shall obtain any and all permits required for the removal or
demalition of any existing building or structure located within the subdivision boundaries,
The developer/owner shall alsg obtain any and all permits required for the proper
abandonment/closure of any exisling water well, septic tank/leach field or cesspool, and
irrigation pipeline on the subject property. All such permits shall be obtained prior to
commencement of tract grading work, in accordance with Chapter 13 of the Fresno
Municipal Code.

a) Pursuant to the California Environmenta! Quality Act it is the lead agency's
responsibility to evaluate all resources within a project area for possible eligibility to
the California Register of Historical Resources (PRC 21084.1). The City of Fresno's
2025 General Plan also directs staff to review all demolition permits (within the City)
for resources over 50 years of age for their potential listing on the Local Register of
Historical Resources (G-1 1-c).

* NOTE: A historic survey was prepared for the subject property as part of the
processing and evaluation of Plan Amendment Application No. A-07-008.
Based upon the information submitted within the consultants survey report,
staff concurs with the consultant's findings: there are no historic resources for
the purposes of the California Environmental Quaiity Act.

It archaeclogical and/or animal fossil material is encountered during project surveying,
grading, excavating, or construction, work shall stop immediately.

If there are suspected human remains, the Fresno County Coroner shall be immediately
contacied (business hours: (558) 268-0108; after hours the contact phone number is
(558) 488-3111 for the Fresno County Sheriff's Depantment). If remains or other
archaeological material is possibly Native American in origin, the Native American
Heritage Commission (phone number (916) 653-4082) shall be immediately contacted,
and the California Archaeclogical Inventory/Southern San Joaquin Valley Information
Center (phone number (805) 644-2289) shall be contacted 10 obtain a referral list of
recognized archaeologists.

An archaeologicai assessment shall be conducted for the project, the site shall be
farmally recorded, and recommendations made o the City as to any further site
investigation or site avoldance/preservation measures.

It animal fossile are uncovered, the Museum of Paleontology at the University of
California, Berkeley shall be contacted to obtain a referral list of recognized
paleontologists.  An assessment shall be conducted by a paleontologist: i the
paleontologist determines the material to be significant, a recommendation shall be
made to the City as to any further site investigation or presarvation measures.

Apportionment of Special Assessment: If, &s part of this subdivision, a division will be
made of any lot or parcel of land upon which there is an unpaid special assessment
levied under any State or local law. including a division into condominium interest as
defined in Section 783 of the Civil Code, the developeriowner shall file a written
application with the City of Fresno Diractor of Public Works, requesting apportionment of
the unpaid porticn of the assessment or pay off such assessment in full.

If the subdivider elects 1o apportion the assessment, the application shall contain the
following information:
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g) Major street entryways should contain enhancad landscaping (and irrigation

c)

sysiems), surface materals, and fencing/wall treatments that respectively improve
ana better define & project’s visual image and character.

i) The subdivider shall provide a minimum 10-foot wide landscaped strip on the
west property line (local street side property line) of Lot 5 of Vesting Tentative
Tract Map No. 5881/UGM dated Octobar 30, 2008

* NOTE: The landscaped strip shall extend to the front yard setback of said lot.

i} Outiots A" *T," “AlL" “AT" & “CJ" of Vesting Tentative Tract Map No. 5691/UGM,
dated October 30, 2008, which are proposed to be located adjacent to the major
street entryways into the subdivision shall be dedicated for Open Space
purposes and shall be landscaped and maintained in accordance with the
conditions below or in a manner which provides appropriate security and is
deemed acceptable to both the City of Fresno Planning and Development and
Public Works Departments.

The proposed subdivision shall incorporate aggregated open spaces which are
centrally located, linked with landscaped pedestrian connections/walkways, and
provided for active recreational purposes,

* NOTE: Generally, the aggregated open spaces shall have a minimum area
of 10,000 sguare feet, with minimum dimensions of 70 feet by 100 feet.

1) The developer/owner shall landscape Outlots 'F." VW CAAT CAO T AR
"AQ," "AR," "AY," "BN" & “BS" of Vesting Tentative Tract Map No. T-5801/UGM
dated October 30, 2008 and maintain said lots in accordance with the conditions
listed below or in a manner which provides appropriate security and is deemed
accepiabie to both the City of Fresno Pianning and Deveilopment and Public
Works Depanments.

Landscaped pedestrian connections/walkways shall be provided for all subdivisions
in order to link neighborhoods and to provide residents the opportunity to reach
destinations, including {but not limited to) residences, bus stops, tralls, parks
{including mini, neighborhood, community, regional parks, etc.), schools, shopping
centers, other subdivisions, etc.

i) The developer/owner shall landscape Outiots "A" "B " “K " ‘BM" “BP" BS "
"BW." "BY," "BZ" “CC" “CD" & “CJ" of Vesting Tentative Tract Map No.
5891/UGM dated October 30, 2008, and maintain said lots in accordance with
the conditions listed below or in a mannar which provides appropriate security
and is deemed acceptable tc both the City of Fresno Planning and Development
and Public Works Departmants.

ii) All proposad landscaped pedestrian connections or paseos, entryways and
pathways, shall be improved in accordanca with the approved landscape
improvement plans, which are to be submitted 1o the Planning and Development
Depariment for review and approval prior to Final Map approval.

* NOTE: Lighting details shall be provided with the submittal of the landscape
improvement plans.
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li} Outlots "BP," "BS" & "CD" of Vesting Tentative Tract Map No. 5891/UGM dated
October 30, 2008 are also proposed 10 be dedicated for parking purposes,

* NOTE: Visitor parking areas and off-street parking geometrics shall be
provided in accordance with Public Works Department standards,
specifications, and policies.

d) Provide a minimum glght-foot wide landscaped strip at the end of all interior blocks.
All "end-bleck" landscape treatments shall 9¢ maintained in accordance with the
cenditions listed below or in a manner which provides appropriate security and is
deemed acceptable to both the City of Fresno Planning and Development and Public
Works Departments.

&) Landscaping, which is compliant with the City of Fresno “Anti-Graffit] Landscaped
Buffer Development and Planting Standards,” shall be required adjacent to all
required walls or fences that are accessible to the public and shall be maintained in
accordance with the conditicns listed balow.

. NOTE: Compliance with the City of Fresno “Anti-Graffiti Landscape
Buffer Development and Planting Standards" shall be demonstratad and
determined through submittal of the improvement plars for all reguired
landscaping and irrigation systems to the Planning and Development
Department for review prior to Final Map approval as indicated below.

f) Improvement plans for all required landscaping and irigation systems shall be
submitted 10 the Planning and Development Department for review and approval
prior to recordation of the Final Map.

Street Tree Reguirements

25. Comply with all of the requirements of the Department of Public Works memorandums
dated December 18, 2007,

26. The subdivider is reguired 1o provide street trees on all public street frontages per
Fresno Municipal Code and for the dedication of planting and buffer landscape
easements. Street trees shall be planted at the minimum rate of one tree for each 60
feet of street frontage by the developer. The subdivider Is reguired to provide imigation
for all street trees. The irrigation system shall comply with FMC Section 12-306-N-23,
Water Efficient Landscape Standards.

Maintenance

27. The long term maintenance of all the tems listed below is the ultimate raspensibility of
the owner/deveioper. If the Council or property owner/developer chooses not te include
all of the items or certain items listed in a Community Facilities District (CFD), the
Property owner/developer shall ba responsible for providing a mechanism approved by
the City of Fresno for maintenance of such items.

a) Maintenance of all landscaping and irrigation systems as approved by the Public
Werks Department within the street right-of-ways (includes parkways and cne-haif of
median islands in major sireets), landscape easements, trails and outlots associated
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28,

23.

31.

with the subdivision. All outlots shall be dedicated to the City of Fresro for
maintenance purposes and any related work required.

* NOTE: The Deparment of Public Works will not be responsible for the
maintenance of any cutlots if they are not included into the Community
Facilities District (CFD). If the outlots are to be included into the CFD, the
Department of Public Works will require that landscape and irrigation plans
be submitted with landscape buffer plans for approvel prier to inclusion into
the CFD.

D} Maintenance of sidewalks and street furniture as approved by the Public Works
Department within the street nght-cf-way and the landscape ezsements associated
with the subdivision.

3]
]

Maintenance of all landscape and irrigation sysiems on sides and in medians,
decorative concrete and pilasters included as entry treatments to the tract.

d} Maintenance of all local street curbs, gutters and sidewalks, and median Islands as
approved by the Public Works Department within the boundary of the tentative map.

g) Maintenance and Gperating costs of all local street lights as approved by the Public
Works Department within the boundary of the tentative map.

f) Maintenance of all street trees 85 approved by the Public Works Department within
tne boundary of the tentative map.

If the owner/developer chooses to be annexed into the City's CFD for maintenance
purposes, tnen an Annexation Request Package shall be submitted 16 the Public Works
Department for review, processing, and approval.

a) Packages must be complete with all required information in order to be accepted.
The Annexation Request Form is available on-line on the City of Fresno website
(httpuwww tresno.gov) under the Public Works Department Developer Doorway,

Construction plans for all features to be maintained by a CFD for a final map shall be
included in the final mag submission o the Development Depanment for processing,
This shall include a Street Tree Location and Streat Tree Species (by street) map.
Landscaping plans shall contain actual tree and plant counts by species and include the
areas (in square feet) of turf, shrubs and trees, and sidewalks or other paved areas
within all landscaped areas.

Proceedings to piace the Final Map into a CFD shall not commence until the Final Map
has besen annexed into the City of Fresno and the Final Map, Landscape and Street
Construction Plans are considerad to be technically correct.

if the developer/subdivider elects to petition for annexation into the City's Community
Facilities District, he/she shall be required to provide the City of Fresno, Department of
Public Works, with copies of signed acknowledgments from each purchaser of a lot
within the subdivision, attesting to the purchasers understanding that the Iot will have an
annual maintenance assessment and that he/sha js aware of the estimated amount of
the assassment. Tha developer/subdivider shali exscute and record a covenant on each
lot providing notice that the subject property is subject to annual payment of the
Community Facilities District assessment.
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32. Sheuld the City Council or owner/deveiopser choose not 1o include the maintenance
ltems listed above in a CFD. then the property owner/developer shall create a
homeowners’ association for the maintenance of these items and proposed private
streets, utilities, and walis/gates.

a) The subdivider shall establish a Home Owners' Asscciation to perform the above
listed maintenance responsibilities pursuant to a formal agreement with the City.
The agreement with the City described herein, shall among other things, specify level
of effort and frequency, insurance requirements, traffic control, and inspection and be
subject to approval by the Director of Public Works and the City Attorney’'s Cffice.

* NOTE: Should the owner/developer elect to establish a Home Owners'
Association to perform maintenance obligations and assure that said
obligations are met, then the owner/developer may include such other jtems
as are deemed appropriate and necessary for the sustainability of the
subdivision and its amenities within the responsibilities of the association,

b} The proposed Declaration of Covenants, Conditions, and Restrictions (CC&Rs} and
the proposed instruments for the homeowners association shall be submitted to the
Planning and Development Department for review two weeks prior to final map
approval. Sald documents shall be recorded with the final map or alternatively
submit recorded documents or documents for recording prior to final acceptance of
subdivision |mprovements. Said documents shall include assignmant of
responsipility 1o the homeowners association for landscaping and other provisions as
stated in the Planning and Development Depariment Guidelines for preparation of
CC&Rs dated January 11, 1985,

PROPERTY DEVELOPMENT STANDARDS & ZONING

Lot Area and Dimensions

33. Pursuant to Section 12-306-N-21 of the FMC the Director of the Planning and
Development Department or the Planning Commission may medify the property
development standards of the underlying zene district if determined that the proposed
development conforms to the provisions of the abovemantioned section. However, In no
case shall proposed parcels be less than the following minimum standards:

a) Proposed lots shall be configured and dimensioned in accordance with Vesting
Tentative Tract Map No. 5881/UGM dated October 30, 2008.

Building Setbacks

34. Building setbacks shall be provided in accordance with the Conditions of Approval for
Conditional Use Permit Application No. C-07-308 dated November 05, 2008 and
Exhibit{s) “A” dated Octaber 30, 2008.

Fences, Hedges & Walls

35, Construct a six-foot high solid masonry wall (at finished grade of proposed site) pursuant
to the solid wall requirements of Section 12-306-H of the Fresno Municipal Code at the
rear cf the required landscaped areas along West Ashian and Waest Gettysburg
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Avenues; and, at the rear of the required landscaped areas along North Bryan and North
Hayss Avenues.

a) The six-foot high solid masonry wall (at finished grade of proposed site) shall be
continued at the rear of the required landscaped strips on the local street side of the
proposed lots abutting the entry street to the subdivision {west property line of Lot 5
of Vesting Tentative Tract Map No. 5831/UGM dated October 30, 2008).

Construct a six-foot high soiid masonry wall; or, City of Fresno approved equivalent two-
ply or double-sided wood fance, (at finished grade of proposed site) along all property
lines of Qutlots, that are proposed to be dedicated for Park/Open Space purposes within
Vesting Tentative Tract Map No. T-5891/UGM dated October 30, 2008, and which abut
adjacent propenty planned or zoned for residential use.

* NOTE: Exceptions to this condition are permitted In those circumstances
where the main entryway into a proposed dwelling unit faces the abutting
propefty line, and pedestrian access is afforded through the Outlot,

a} Construction pians for required walls showing architectural appearance and location
of all walls shail be submitted ta the Planning and Development Department for
review prior 1o Final Map approval. City of Fresno approved equivalent wood fences
shall be constructed in accordance with the City of Fresno, Planning and
Development Departmant Fence Detail “F-1."

* NOTE: The height of the reguired walls (or approved equivalent wood
fences) may be increased to a maximum seven feet along all preperty lines of
Outiots which abut adjacent property planned or zoned for residential use.

b) The required six-foot high solid masonry well (or approved equivalent wood fence)
shall be increased to seven fest in height along the following property lines, which
abut adjacent property planned or zoned for residential use;

' Lot(s): Property Lines:
Qutiot *T" West (adjacent to Lot 6)
| Qutlet "V" East
Outiot “W" East & West
Outlot *AA" Wesl
Cutlot "AP" North & Scuth
Outiot *AQ" East & West = -}
Outlot “AR" East & West
Outiot “BS” | West
Outlat “"CC" North & West (adjacent 1o outlying
property)
[ Outlot *CJ" West (adjacent to Laots 351 -353)

* NOTE: The height of said walis or fences to be constructed along the
property lines of the Qutiots as referencad above, shall be reduced to a
maximum three feet in height within tha front yard setback area of abutting
residential lots.

37. Construct a six-foot high solid masonry wall; or, City of Fresno approved equivalent two-

ply or double-sided wood fence. (at finished grade of proposed site) along the following
property lines, which are between proposed residential lots and rural residential parcels
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38,

41,

42,

Zoning
43.

that are batween one-half and two acres in size and developed with at least ona dwelling
unit;

| Lot{s): Property Lines:
108-116 South, rear
245-248 West, rear
 474-477 South, rear __1I§
481 South, side
485 North, side
| B33 & 634 East, rear 1

Construct a seven-foot high solid masonry wall (at finished grade of proposed site)
pursuant to the solid wall requirerments of Section 12-306-H of the Fresno Municipal
Code at the rear of the required landscaped areas along the west property line of Lot
474 of Vesting Tentative Tract Map No. 5891/UGM dated October 30, 2008.

Construct a six-foot high solid masonry wall; or, City of Fresno approved equivalent two-
ply or double-sided wood fence. (at finished grade of proposed site) along those portions
of the Outlot “CK" (Private Street/Alley) alley segments which abut the adjacent rural
residential parcel, Assessor's Parcel Number 512-070-16.

Construction plans for required walls showing architectural appearance and location of
all walls shall be submitted to the Planning and Development Department for raview
prior to Final Map approval.

All landscaping adjacent to walls or fences shall comply with the City of Fresno “Anti-
Graffiti Landscaped Buffer Development and Planting Standards.”

* NOTE: Compliance with the City of Fresno “Anti-Graffiti Landscape Buffer
Development and Planting Standards® shall be demonstrated and determined
through submittal of the improvement plans for all required landscaping and
Irrigation systems to the Planning and Development Department for review
prior to Final Map approval as indicated above.

Provide a corner cut-off area at all entryway Intersections, where walls or fences are
required, in accordance with Section 12-306-H-3-d of the FMC. Corner cut-offs arg
established to provide an unobstructed view for vehicular and pedestrian traffic
approaching an intersection, They are a triangular area formed by the property lines and
a diagonal line adjoining poirts on the property lines, measured a specific distance from
the point of their intersection. At the intersections of streets, this distance is 30 feet,
The corner cut-off area shall be landscaped (including an irrigation system), and may be
included within the City's Community Facilities District.

Vesting Tentative Tract Map No. T-5891/UGM is subject to City Council approval of
Rezone Applicaticn No. R-07-029.

SOLID WASTE SERVICE

4d.

Solid waste disposal for the subdivision shall be provided by the City of Fresno. The
subdivision will be serviced as single family residential properties with Basic Container
Service.
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45. Comply with all of tha requirements of the attached Cepartment of Public Utilities, Solid
Wasta Division memorandum dated September 10, 2008.

PARK FEES

48. The developer/owner shall pay the appropriate park facilties fes and/or dedicate lands
for parks and recreation PUrposes pursuant to Ordinance No. 2005-112 and 2005-113
adopted by the Fresno City Council on September 27, 2005.

47, Qutlots "F," "T " “V," “W " “AA " "AC," "AD," “AQ," "AR" & “BS" of Vesting Tentative Tract
Map No. 5831/UGM dated October 30, 2008 shall be dedicated and maintained for open
space purposes and may not be developad with other uses. Pursuant to proposed
City policy, these open space areas may be applied as a fee credit against the
City's Parkland Dedication/In-Liey Fee (Quimby Act) and/or Park Facilities Fee, as
appropriate.

FIRE SERVICE

This project is within three miles of temporary Fire Station No. 16 and permanent Fire Station
16.

48. The project is subject to city wide fire service fees.

48. Access is not acceptable: Dead end streets shall not exceed 450 feet without providing a
second point of access.

a) Lots 96-101, 108-123, 331 334 of Vesting Tentative Tract Map No. 5891/UGM,
dated October 30, 2008, are all over 450 fast from a single point of access, ThHese
lots will need a second point of access or shall be provided with fira sprinkler
systems.

i) Lots requiring fire sprinklers shall have a cevenant agreement filed per ot stating
the fire sprinklers are a condition of the tract; or,

ii) Provide details for emergency access in lieu of fire sprinklers.

* NOTE: Gates, posts, or other barriers suitable to the Fire Department are
required to be installed at the entrance o an emergency access anly
roadway.

* NOTE: The entrance to all emergency accesses shall be posted with
permanent signs: “FIRE ACCESS" (in six-inch letters), “VEHICLES
REMOVED AT OWNER'S EXPENSE" (in two-inch letters), "FRESNO
POLICE DEPARTMENT 621-2300 (in one-inch latters.

* NOTE: Emergency accesses are required to be dedicated fire protection
easements.

50. All private strests and driveways that are provided for emergency access for Fire
Department use shall be constructed to a minimurs unobstructed width of 20 faet.
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51,

22,

53

a) No parking is allowed in the alleys. Alleys Shall meet Public Works Standard API-17
with a reduced turn radius as shown in the standard,

b} The 32-foot wide streets proposed for utilization in the tract are subject to further
review and comment per Standard AP|-2A.

* NOTE: Upon further review the strests may bea approved as shown or some
areas may need to be Identified as fire lanes.

Phasing of the projact will required additional review for access and hydrants.

Provide residential hydrants and fire flows per Public Works Standards with two sources
of water.

a) Coordinate street hydrant locations with the Department of Public Works.

Comply with all of the requirements of the attached Fresno Fire Department
memorandum dated September 16, 2008.

STREETS AND RIGHTS-OF-WAY

54.

&

a7,

o8,

89,

The subdivider shall furnish to the City acceptable security to guarantee the construction
of the off-site street improvements in accordance with all applicable provisions of the
FMC and the State Subdivision Map Act.

Provide curb ramps &t all corners within the limits of this subdivision.

Any temporary dead-end streets created by this subdivision shall be properly barricaded
in accordance with Public Works Standard P-44.

Local street lengths exceading 800 fest and four way intersections require traffic calming
measures.

Local streets shall be designed with a minimum 250-foot turning radius.

Underground all existing off-site overhead utilities and proposed utility systems within the
limits of this map in accordance with EMC Sections 12-1011 and Resolution No. 78-
522/88-229,

The following shall be submitted, as applicable, in a single package to the Planning and
Development Department for review and approval;

a) Signing and striping plans (per current California Department of Transportation
standards);

b) Street Construction Plans:
¢) Traffic Signal, Streetlight, and Trail Lighting plans; and,

d) Landscape and irrigation plans {median island and street trees within all parkways),
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&) A full description of each assessed lot, parcel or interest to be divided and of how
such lot, parcel or interast will be divided:

b} A reguest that the Enginesr apportion the amount remaining unpaid on the

ry

assessment in accordance with applicable law: and

c) Written consent of the owner(s) of each such lot, parcel, or interest to the reguested
apportionment.

d) The application shall be filed prior to the approval of the Final Map(s) by the City and
shall be accompanied by a fee in an amount specified in the Master Fee Resolution
for each separate lot, parcel, or interast into which the original assessed ot parcel or
interest is to be divided. The fee shall be in an amount sufficient to pay all costs of
the City and the Enginear of Work responsible for determining the initial assessment
in making the requested apportionment.

LANDSCAPING AND OPEN SPACE

20.

21,

23.

24,

Pursuant to Section 12-1011-f-3 of the Fresno Municipal Code and in accordance with
Policy W-3-b of the West Area Community Plan, the subdivider shall provide & minimum
20-foot wide landscaped area (and irrigation system) along the south propenrty line of all
Iots with frontage along West Ashlan Avenue (excepting Outlot “CK” of Vesting Tentative
Tract Map No. 5891/UGM, dated October 30, 2008, which is to be dedicated for private
street purposes).

Pursuant to Section 12-1011-£-3 of the Fresno Municipal Code and in accordance with
Policy W-3-C of the West Area Community Plan, the subdivider shall provide a minimum
15-foot wide landscaped area (and irrigation system} along the north property line of all
iots with frontage along West Gettysburg Avenue (excepting Outiot “CK" of Vesting
Tentative Tract Map No. 5891/UGM, dated October 30, 2008, which is to be dedicated
for private street purposes).

Pursuant to Section 12-1011-f-3 of the Fresno Municipal Code and in accordance with
Policy W-3-C of the West Area Community Plan, the subdivider shall provide a minimum
13-foot wide landscaped area (and irigation system) along the east property line of all
lots with frantage along North Hayes Avenue (excepting Outlot “CK" of Vesting Tentative
Tract Map No. 5891/UGM, dated October 30, 2008, which is to be dedicated for private
street purposes),

Pursuant 1o Section 12-1011--3 of the Fresno Municipal Code and in accordance with
Policy W-3-C of the West Area Community Plan, the subdivider shall provide a minimum
15-foot wide landscaped area (and irrigation system) along the west property line of all
iots with frontage along North Bryan Avenue (excepting Outlot “CK” of Vesting Tentative
Tract Map No. 5831/UGM, dated October 30, 2008, which is to be dedicated for private
street purposes).

A minimum two to five percent (2%-5%) of the site (less major street dedications) should
consist of common passive/active open spaces comprised of pocket parks, tot lots, trails,
pedestrian ways, and landscaped areas beyo