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AGENDA ITEM NO.

COUNCIL MEETING
APPROVED BY

CITY MANAG,."...·~

z
02/07/2013

FROM:

SUBJECT:

KEVIN R. MEIKLE
Interim Director of Aviation

ADOPT CEQA CATEGORICAL EXEMPTION PURSUANT TO GUIDELINES
SECTION 15301 (EXISTING FACILITIES) TO AUTHORIZE AN AIRLINE
OPERATIONS AGREEMENT WITH DELTA AIR LINES, INC. AND UNITED AIR
LINES, INC. TO PROVIDE COMMERCIAL AIR SERVICE AT FRESNO YOSEMITE
INTERNATIONAL AIRPORT.

1. AUTHORIZE INTERIM DIRECTOR OF AVIATION TO EXECUTE NEW AIRLINE
OPERATING AGREEMENTS BETWEEN THE CITY OF FRESNO AND DELTA
AIR LINES, INC. AND UNITED AIR LINES, INC., RESPECTIVELY FOR
OPERATIONS AT FRESNO YOSEMITE INTERNATIONAL AIRPORT, FOR A
TERM OF FIVE YEARS WITH ANNUAL RENEWAL OPTIONS.

RECOMMENDATION

Adopt CEQA Categorical Exemption pursuant to guidelines section 15301 (existinq facilities) to
Authorize an Airline Operations Agreement with Delta Air Lines, Inc. and United Air Lines, Inc. to provide
commercial air services at Fresno Yosemite International Airport.

1. Authorize Interim Director of Aviation to execute new Airline Operating Agreements (AOA) between
The City of Fresno and Delta Air Lines, Inc., and United Air Lines, Inc., respectively for operations at
Fresno Yosemite International Airport (FYI), for a term of five years with annual renewal options.

EXECUTIVE SUMMARY

For many years Delta Air Lines and United Air Lines (Delta and United) were ground handled by SkyWest
Airlines (SkyWest) at FYI. On August 22, 2012, SkyWest lost its contract with Delta and United to
provide ground handling services, which is now performed by Delta Global Services. Because of this
change executing an AOA is necessary with both Delta and United. In the interim Delta and United are
operating under Temporary Use Permits (TUP), which will expire on February 21,2013. The AOA for
Delta and United is consistent with the other Airline AOA's. Refer to attached individual AOA's.

Executing these AOA's provide for the continued (and necessary) operational, financial and legal
framework for the airlines using FYI. Current air service will remain unchanged.

BACKGROUND

AOA's allow the airlines to provide commercial air service operations at FYI and include, but are not
limited to, provisions for, (i) use of the airfield and terminal facility, (ii) payment of rates and charges in
accordance with the City of Fresno adopted Master Fee Schedule, (iii) insurance and indemnification, (iv)
term and termination provisions, and, (v) operation and maintenance protocols.
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There is no executed AOA with Delta or United because all of their operations were previously handled
by SkyWest. Delta and United are no longer under contract with SkyWest and are considered direct
operators at FYI, which is why new AOA's are required. Under their respective TUP's they are leasing
and using terminal space that SkyWest had previously used on their behalf. Use of these spaces by
Delta and United will continue under the AOA's.

The AOA's have been reviewed and approved as to form by the City Attorney's office, and the insurance
and indemnity provisions have been reviewed and approved by the City of Fresno Risk Management
Division.

CEQA FINDING

Staff has performed a preliminary environmental assessment of this project and has determined that it
falls within the Categorical Exemption set forth in CEQA Guideline section, 15301, Existing Facilities,
which exempts, the operation, repair, maintenance, leasing, licensing or minor alteration of existing
structures involving little or no expansion of existing use, because, the subject projects only provides for a
change in the term for the commercial air service carriers without changing or expanding any additional
operations at the airport. Furthermore, Staff has determined that none of the exceptions to Categorical
Exemptions set forth in the CEQA Guidelines, section 15300.2 apply to this project.

FISCAL IMPACT

Income from the AOA's will be deposited into the FYI Enterprise Fund. There is no impact to the General
Fund from this item.

Attachments:
- Draft Delta Airline Operations Agreement
- Draft United Airline Operations Agreement
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This Airline Operating Agreement (hereinafter referred to as the "Agreement") is made and
entered into this day of January, 2013, by and between the City of Fresno, a municipal
corporation, (hereinafter referred to as "City") and, Delta Air Lines, Inc., a Delaware Corporation
admitted in good standing to do business in California, hereinafter referred to as "Airline".

RECITALS

WHEREAS, City is the owner and operator of Fresno Yosemite International Airport loca
the City of Fresno, County of Fresno, State of California, hereinafter referred to as "Airp

of;
ff~~/':~~"

WHEREAS, City desires to lease to Airline certain facilities located at Airport in acc~~~nce with
the terms, covenants, and conditions hereinafter set forth in this Agree"e'nt including
incorporated exhibits, documents and instruments; and ~.

r'
WHEREAS, Airline is engaged in the business of transportation of persqns,)property, or mail by
air, and desires to use certain facilities at the Airport, and lease fro .~ certain premises and
facilities in connection with its use of the Airport in accordance wit/;} . terms, covenants, and
conditions hereinafter set forth in this Agreement including in . C5rated exhibits, documents
and instruments; and «
WHEREAS, the Lessee wishes to occupy certain spac~$(,ithin the Passenger Air Terminal as
shown in Exhibits "A" and "B" attached hereto this leas ... 'and

RTICLE 1: DEFINITIONS

DefinitioflSSection 1.01

I

NOW THEREFORE, in accordance with Chapte~:~'f....rticle 4, of the Fresno Municipal Code, and
subject to all of the terms, conditions and Il~'ita1ions contained within said Chapter of said
Article, all of which are incorporated her~U(jy reference, and in consideration of the above
recitals, which recitals are contractual in ~ture, the mutual promises herein contained, and for
such other good and valuable consid n hereby acknowledged, the parties hereto agree as
follows:

The following words
this Agreement, IT

phrases, whenever used in this Agreement, shall, for the purpose of
the following meanings:

A. AccofJ1'> dating Airline. Means a Signatory Airline that accommodates an airline that is
introdtfting or expanding service and is requesting facilities. See Section 4.03 for
~f~iIS.

/"'j;.,."""!;.

~'J.A.diusted Debt Service. As defined in Section 1.01 of the Indenture of Trust, means
annual Debt Service reduced by the annual PFC Revenues deposited to the PFC Debt
Service Escrow Fund.

C. Affiliate Airline. Shall mean any Air Transportation entity that is (i) controlled by,
controlling, or under common control with Airline, or (ii) shares an International Air
Transport Association (lATA) flight designator code with Airline at the Airport (code
sharing partner), or (iii) otherwise operates under the same trade name as Airline at the
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o

E.

F.

G.

H.

I.

J.

K.

L.

Airport or uses essentially the same livery as Airline at the Airport, provided that no
major airline, classified as such term is defined by the FAA, shall be classified as an
Affiliate of another major airline, unless either clause (i) or (iii) above defines the
relationship between such airlines at the Airport; and provided, further, that no more than
one major airline, as defined and limited above, may be part of a group of airlines
considered Affiliates under this Agreement. Airline may give the Director thirty (30) days
prior written notice that such an Affiliate is no longer to be considered an Affili~te

hereunder. /;'~.~
'.y,' #

~~/'
"-%"

Air Transportation. Means the carriage of persons, property, cargo, o~}nail by
aircraft. """,

Aircraft Parking Area. Means a section of the apron area designate '. the Director for
loading, unloading or parking of aircraft. •

Airline. Means Delta Air Lines, Inc., a corporation organized q9et~xisting by virtue of the
laws of Delaware, acting individually or through those of i affiliates, subsidiaries and
code share partners listed in Exhibit "0" hereto. ?

/<>~

Airline Terminal Equipment. Means multi-user flig(' i'r?tormation displays (FIDS) and
ter~inal equipment (ATEC) and does not inclU~(~irllnes customer service automation
equipment. "".,' .~

>,-",

Airline Terminal Equipment Charge. M~~?~irline Terminal Equipment requirement
multiplied by monthly Enplaning Passen{bs.

r':;~
if~••"J

Airfield Area Cost Center. Means tM~\costs associated with the Airfield Area, including all
noise mitigation activities "'~cilities, landing and navigational aids, aviation
easements, airfield maintena facilities and remediation of environmental impacts
related to airfield operatiol1-;~

,'"~",U

Airfield Area Requir'm . Means the sum total of cost categories associated with the
Airfield Area Co~t«G.,enter, including allocable Operating Expenses, Operating Reserve
Fund requirem~rifSt/Equipment and Capital Outlays, annual Adjusted Debt Service, and
Amortization (papital Improvements.. '

Airport.•;, s the Fresno Yosemite International Airport (FYI), as it currently exists or
as it~~Y}'exist during the Term of this Agreement.

•.,..y

; 'brtization of Ca ital 1m rovements. Means that expenditures for Capital
iprovernents made by the City and paid by the City from the Surplus Fund or funds

other than Bonds, PFC revenue, or grants-in-aid, which shall be amortized and, when
appropriate, included in the Airfield Area Requirement, Terminal Area Requirement, and
Airline Terminal Equipment requirement when such improvements have been completed
and are available for use. Such amortization is to be computed on a straightline basis at
an annual interest rate of six percent (6%) and is to be based on the useful economic life
of the Capital Improvement in accordance with generally accepted accounting principles.
The City reserves the right to raise the amortization rate to equal the Revenue Bond
Index if such index goes above six percent (6%).
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M.

N.

o.

P.

Q.

R.

S.

T.

U.

Annual Budget. Means the annual budget for the airport enterprise fund, as amended or
supplemented, adopted or in effect for a particular Fiscal Year.

Bonds. Shall mean any bond or bonds, as the case may be, authenticated and delivered
under and pursuant to the Indenture of Trust given by City.

Capital Improvement. Means (i) any single item costing more than $50,000 and a 2 ' r
useful life net of PFC revenues and grants-in-aid, that is acquired, purchased,,,,,,> r
constructed by City to improve, maintain, preserve, or develop the Airport, O(<?~jf) any
other single item not meeting the aforesaid requirements which the Cit r~sonably
designates as a Capital Improvement. Capital Improvements may inclu ut not be
limited to (1) the acquisition of land or easements; (2) the purchase f machinery,
equipment, or rolling stock; (3) the planning, engineering, desig'}«a~tl~construction of
new facilities and the demolition of existing facilities; or (4) the".,1;t~rformance of any
extraordinary, nonrecurring major maintenance of existing facilitlg'$.

'fy')
City. Means the City of Fresno, municipal corporation. ".<Z' ..~.
Collecting Carrier. Means a 14 CFR 158.3 issuing c@;r,t~'r other carrier collecting a 14
CFR Part 158 PFC whether or not such carrier issu~s"the travel ticket.

y\.~}'\,,,
Common Use Space. Means space leased bl; ~Jline in common with other
Signatory Airline(s), as described in Sectio.Q "1)1 and delineated on Exhibit "A".

/~~~"t.

,'U:
Common Use Space Formula. Mean?4Me'formula for apportionment of the total monthly
rental for Common Use Space a "Ih~ the Signatory Airlines using the Common Use
Space on the basis of: (a) twenr rcent (20%) of the total monthly rental apportioned
evenly among all Signatory ~i{', es using such space, and (b) the remaining eighty
percent (80%) of the total&t~nthly rental apportioned among all Signatory Airlines using
such space on the rati? ?t,~ch airline's Enplaning Passengers at the Airport to the total
number of Enplanin9&a~sengers at the Airport of all Signatory Airlines. If Airline ceases
service at the AirP9rf"before the expiration of the term of this Agreement, Airline shall
remain responsilY!~)or paying its pro rata share of the Common Use Space Formula's
20% apportiop~/~nt throughout the earlier of (a) one (1) year from the date Airline
ceases se~J2,~t the Airport or (b) the remainder of the term of this Agreement.

·,1'1'\
Directo()'Me<ans the City of Fresno's Director of Aviation or the designee or other
indiJl@al authorized to perform the duties of the Director of Aviation.

I?~"
/~l'Iplaning Passengers. Means all local boarding, interline transfer, and intraline transfer
'(}passengers at the Airport including frequent flyer and non-revenue passengers.

V. Environmental Laws. Means all present or future local, California, or federal statutes,
ordinances, rules, regulations, permits, citations, orders, legally enforceable directives,
or consent degrees, or other enforceable requirement of any federal, California or local
entity, agency or body or subdivision thereof, having governmental or quasi
governmental authority, relating to (a) the protection of health, safety and the indoor or
outdoor environment, (b) the conservation, management or use of natural resources and
wildlife, (c) the protection or use of surface water and ground water, (d) the
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w.

x.

Y.

z.

AA.

BB.

CC.

DO.

EE.

management, manufacture, possession, presence, use, generation, transportation,
treatment, storage, disposal, release or threatened release, abatement, removal,
remediation or handling of, or exposure to any Hazardous Materials or (e) pollution,
including any release or threatened release to air, land, surface water, or ground water.

Equipment and Capital Outlays. Means capital equipment costing $50,000 or less, net of
PFC revenues and grants-in-aid. Equipment and Capital Outlays are charged t. to
Operating Expenses and allocated to appropriate cost centers. tf/\

,,~\'

Exclusive Use Space. Means space leased by Airline and assigned by City !o(J1irline for
its use and occupancy to the exclusion of other airlines, as described in ~~atfion 4.01
and delineated on Exhibit "A".

FAA. Means the Federal Aviation Administration of the k1:"
Transportation or any federal agencies succeeding to its jurisdictip~;,,)

41'-",,..)
,,~~. )'~

Fiscal Year and FY. Mean the 12-month period that starts..orr..duly 1 and ends on June
30 of the following year. For example, Fiscal Year 2013 ~13j'FY 2013 means the period
that starts on July 1,2012 and ends on June 30,2013.

<I'-,

Gate. Means an Aircraft Parking Area that maY",0 associated with a Loading Bridge,
holdroom and aircraft loading positions. .~>

(

Hazardous Materials. Means friable J~Destos or asbestos-containing materials,
polychlorinated biphenyls (PCBs), petr:ol~ah1 or crude oil or any fraction thereof, natural
gas, source material, special nUCle~(!)'1terial, and byproduct materials regulated under
the Federal Pesticide Fungicide~n{:t. Rodenticide Act (7 U.S.C. 136, et seq.), and any
hazardous or toxic substance Waste, including any materials defined or treated as a
"hazardous substance," "a bus waste," "toxic substance" or contaminant (or
comparable term) under a aw.

J'<!'1.~'<'~1it>

Indenture of Trust. ~a'ns the Indenture of Trust dated June 15, 2000, relating to the
City of Fresno 2q,o;!1'<Airport Revenue Bonds.

~."v!'
'S;( ~?

Joint Use S~.~~~:~ Means space leased by Airline and assigned by City to Airline and one
or more otl1!.aQSignatory Airlines, as described on Section 4.01 and delineated on Exhibit
"B". ')

r~·
("".*<:"'~

Joint c0se Space Formula. Means the formula for apportionment of the total monthly
~;€n1:al for Joint Use Space (except Aircraft Parking Areas, which shall be assessed an

ri~pron Area Fee) among the Signatory Airlines using the Joint Use Space on the basis
',eftof: (a) twenty percent (20%) of the total monthly rental apportioned evenly among all

Signatory Airlines using such space, and (b) the remaining eighty percent (80%) of the
total monthly rental apportioned among all Signatory Airlines using such space on the
ratio of each Signatory Airline's Enplaning Passengers using said Joint Use Space to the
total number of Enplaning Passengers using said Joint Use Space of all Signatory
Airlines. If Airline ceases service at the Airport before the expiration of the term of this
Agreement, Airline shall remain responsible for paying its pro rata share of the Joint Use
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Space Formula's 20% apportionment throughout the remainder of the term of this
Agreement.

FF. Leased Premises. Means the areas described in Article 4 and Exhibits "A" and "B"
hereto.

GG.

HH.

II.

JJ.

KK.

LL.

MM.

Master Fee Schedule. Means the City of Fresno Master Fee Schedule including ~he

Airport schedule of airline rentals, fees, and charges annually adopted by the Cit ':,d
updated by City on an as needed basis. .-

Maximum Certificated Gross Landing Weight. Means the maximum wei~~~~'~~ each
aircraft operated by Airline at the Airport is authorized by the FAA to Ian s recited in
Airline's flight manual governing the aircraft. .~

~

Monthly Activity Report. Means the report described in Section 5'Q'~ this Agreement.
~~ t~,~~t"~~:

PFC. Means passenger facility charge pursuant to 14 CF~~~rt 158 including City's
PFC program authoritythereunder'i<~<c,~

/it:..~~~

Preferential Use. Means the right conferred by the 4J$3~ to use space on a preferential
basis as provided in this Agreement. .0

1':.
Preferent~a~ Use Space. Means space lease~2Q9Airline ~nd assigne~ for th~ prefe~ential
use by Airline of passenger holdroom ar~s ~nd associated check-In podiums, Aircraft

;f1'~.. '0:,.

Parking Positions, and Loading Bridges.\'O'
"<"":::~.',,~1
r/ ""ii\
\Mf

Requesting Airline. Means an ai . e requesting access to any portion of the Leased
Premises. A Requesting Airline t execute an Airline Operating Agreement.

NN.

00.

..
Signatory Airline. Means ~bv airline or air carrier, including a Requesting Airline as
defined hereunder, th.~NIJ'~ executed an Airline Operating Agreement authorized and
approved by City co"'rfh~ the use and occupancy of facilities at the Airport.

to ft.:~~, W'<f

Total Airline Land~icr'Weight. Means the sum of the Maximum Certificated Gross Landing
Weights for a ;~rcraft arrivals of Airline over a stated period of time.

ARTICLE 2: TERM

Section 1.02
.c7"
(~fr~~.

References in"the text of this Agreement to articles, sections, or exhibits pertain to articles,
.'-

sectio or exhibits of this Agreement, unless otherwise specified.
r

Section 2.01 Term

This Agreement shall become effective retroactively on August 22,2012 and shall continue until
11:59 p.m. P.S.T., August 21, 2017, a term of five (5) years. This agreement is subject to annual
renewals after the date of termination with thirty (30) days prior written notice of Airline's intent
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to renew. All terms are subject to earlier termination with or without cause by either Party giving
sixty (60) days advance written notice to the other Party.

Section 2.02 Holding Over

Holding over by Airline after the expiration or earlier termination of the Agreement with or
without the consent of City shall be a tenancy from month to month only, terminable by City .on
thirty (30) days' written notice; provided, however, that if Airline shall be in Default 0b:1f\js
Agreement at the commencement of the holdover, then the Airline shall not be e9t!tied to
Signatory Airline fees and charges during said month-to-month tenancy and shall PCly\the non
signatory fees and charges as established by City from time to time; and further Ji>fGmded that
except as otherwise specifically provided within this Article, any such holdin~~b'l7er shall be
subject to all the other terms, covenants, conditions, restrictions, reserv>C\tid~s: prohibitions,
warranties, agreements, and provisions of this Agreement applicable 1-0' :j~'Vrl\onth to month

fi ~

tenancy. ~~,~

Section 2.03 Termination of Existing Agreements f'-'",
rf'\1 ~

A. All t~rminal ~uilding leas.e~ and opera.ting agreemen;syt!~;~;~fore execute.d between th.e
parties covering or pertaining to the Airport are termfr.@ted as of the effective date of this
Agreement subject to obligations, rights and re #' ·es thereunder then due and owing,
provided that such termination shall not be 'i:9J:l rued as a waiver, relinquishment, or
release of any claims, damages, liability, rigfJ1~~f action, or causes of action that either
party hereto may have against the other ~f such existing leases and agreements and
that have accrued before the effective Q",2lt of this Agreement.

A"'"
'~"'.J

B. This section shall also apply to 'rminal building sub-leases and sub-operating and
other sub-agreements hereto executed between the Airline and other Air
Transportation companies t irport covering or pertaining to the Airport and entered
under authority of aqreernj s terminated by this Section 2.03.

ARTIa!z>'" : RIGHTS AND SPECIFIC PRIVILEGES
.\.~

(~,

Section 3.01 Use~p'fk(;6mmon Facilities at the Airport
r """...~)

Airline, its emplo ·s, passengers, guests, patrons, agents, independent contractors, and
invitees shall hEr,< e right to the use, in common with other duly authorized users, of those
portions of tr~~~rport and appurtenances, together with all facilities, improvements, equipment,
and services-that have been or may hereafter be provided for common or joint use by the City at
or in c~luhction with the Airport.

se-efi~*::;~02 Specific Rights of Airline at the Airport
v"'.'<'/

Airline shall have the right, subject to conditions contained herein and in addition to all rights
elsewhere granted in this Agreement, to use the Airport for the following purposes. All rights
and privileges not specifically granted to Airline for its use of and operations at the Airport
pursuant to this Agreement are reserved for and to City.
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A.

B.

C.

D.

E.

F.

The operation of an Air Transportation system by aircraft for the carriage of persons,
property, and mail, for compensation or hire, on a reasonable and not unjustly
discriminatory basis, including all activities reasonably necessary to such operation
including advertising and marketing associated with services offered by airline and/or its
partners.

The landing, taking off, flying over, taxiing, pushing, towing, loading, unloading, fueli~g,

repairing, ?1aintaining, conditioning, servi.ci.ng, parking, storin~,. and test.ing of air~~~~'9r

other equipment of or operated by Airline, or other certificated Air trans ~l'it~lon
company with which City has an applicable agreement, including the right to vide or
handle all or part of the operations or services of such other company, al hich are
subject to Section 3.02 (L) herein.

The sale of tickets, documentation of shipments, handling of [:e' ~ tions, and the
loading and unloading of persons, property, cargo, and mail at t~'Atfport by such motor
vehicles or other means of conveyance as Airline may desir~~"yse in the operation of
its Air Transportation system. However, City reserves the.•ligfit to require any ground
transportation commercial carrier (including Airline) regul ~1},t'ransporting persons to and
from the Airport to first secure and thereafter hold alid lease, license, or other
agreement with City for the right to carry persons tt'4nd from the Airport and shall pay
City such rentals, fees, charges, and/or perc~ll1~ges of the fares of such ground
transportation commercial carrier for such rightas"'£ity may set.

~"'"'
The training of persons and testing of aiJPr,.:f?and other equipment at the Airport, such
training and testing to be limited tq>..\l~t incidental to Airline's Air Transportation
business. .f() ,

.:.::'"
Subject to Section 3.02 (F) a ~~ection 3.02 (M) herein, the purchase of Airline's
requirements of personal p~o" or services, including fuel, lubricants, food, beverage,
and other passenger suppli~, and any other materials and supplies used by Airline from
any person or comp~r;)y'(Q,f~),A.irline's choice for services to be performed for Airline that
are incidental to the(@peration of Airline's Air Transportation business. Nothing herein
shall restrict CittjrQ~ levying a nondiscriminatory concession fee on any person or
company for cQPCl~cting non-air transportation business at the Airport.

r':~~"
,¢~,1."'f~J

The sale, 'dt~posal, and exchange of Airline's aircraft, engines, accessories, fuel, oil,
IUbrican(~<:)"'other equipment, and materials or supplies to other Air Transportation
comrt.ffilJ;!ies. Such right shall not be construed as authorizing the conduct of a separate
regylat'business by Airline, but as permitting Airline to perform only those functions that

""are" related to the operation of its Air Transportation business..,~~~~~Y
,:JThe servicing by Airline, or by its suppliers of materials or its furnishers of services, or

aircraft and other equipment operated by Airline with line maintenance or other materials
or supplies, at its assigned Aircraft Parking Areas or other Aircraft Parking Areas
designated by City. City reserves the right at any time to designate other locations
reasonably accessible from the terminal building for performance of aircraft maintenance
and service activities if City believes that such activities would interfere with aircraft
operations of other airlines.
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H.

I.

J.

K.

L.

The installation and operation, at Airline's sole cost and expenses, of identifying signs
and graphics on the Airline's Exclusive Use Space subject to prior written approval of
City, provided that such signs shall be: (1) substantially uniform in size, type, and
location with those of other airlines; (2) consistent with City's graphics standards as
established from time to time by the City; and (3) in compliance with all local laws and
ordinances.

Ii<...,

The installation, maintenance, and operation, at no cost to City, of such .. {f.ctf,p,
communication, meteorological, and aerial navigation equipment and facilities at Sl:.l{table
locations on the Airport. The location of such equipment and facilities, ffl~l1od of
installation, and type of equipment shall be subject to the prior written aep~~il of City,
and shall conform with all applicable federal, state, and local requiremei"fS. Airline is
required to input and maintain flight information in the MUlti-User'tt~jgnt Information
Display System (MUFIDS) installed by City to display flight informrtiqn':" ]Airline may use
its own FIDS in its Leased Premises subject to the prior written CaA~ent of Director and
subject to such reasonable conditions as Director may requir '{

r·
In order to maximize the utilization of holdroom check-in.'~bdiums, holdroom areas and
other passenger facilities in the terminal building,"p. eserves the right, but is not
hereby obligated, to install and require Airline to13t.~e common use gate information
display technology and/or equipment (not t9Cjnclude Airlines customer service
automation equipment). Until such time as CitY;installs such equipment, Airline may
install, at Airline's cost, identifying signs anql~<5f)gate information displays ("signage") at
the podium in the holdroom of the Gat·' ~ssigned to Airline and/or other locations
approved by City. City shall reasonabl ablish standards and/or guidelines regarding
the dimensions, materials, and con~~!1) of such signs, and the method of attaching the
sign to the designated location. /i\f!'J signage installed by Airline shall be at the risk of
Airline. In the event that Airli'l.~ ~n be no longer assigned the use of the Gate(s), then,
upon the request of City AifTme shall promptly remove such signage at Airline's

~

expense.

The provision of b'9' e porter skycap service, curbside airline baggage check-in
services in the public"areas of the terminal building. Airline may arrange with other
airline to provide "t~~'6h services or may provide such services on its own behalf.

'¥"'~~7

d privileges granted Airline under this Agreement with respect to the
perform "'. of ground services and activities in connection with its Air Transportation
opereti£ at the Airport may be exercised by Airline only for and on behalf of Airline for
its regularly scheduled or unscheduled service and that of its affiliates, subsidiaries, and

de share partners identified in this Agreement. Airline may, subject to the prior written
pproval by City, perform ground services for any Air Transportation company using the

Airport provided said company has executed an operating agreement or permit with the
City and further provided that said company agrees to report its activity or arranges to
have Airline report its activity in the manner described in Section 5.04.

M. It is understood and agreed that City reserves the right to charge and to collect
reasonable fees or commissions for in-flight catering, vending, ground transportation,
ground support services (excluding deicing services) for other Air Transportation
company(ies), and other services or facilities provided by or for Airline in competition
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with concessionaires and operators operating under an agreement with City. The City's
right to charge and collect fees or commissions from Airline and/or other Air
Transportation company(ies)for such services or facilities shall not apply to Air
Transportation companies serviced by Airline that are code share partners, subsidiaries,
or affiliate airlines.

Limitation on Use by AirlineSection 3.04

B.

Section 3.03 Employee Parking Facilities \
t"~"''4,

Airline employees working at the terminal building shall have the right to the use of )!~l'l\fPufar
parkinq facilities. in cor:nmon with other. employees. Such facilities shall be locate~ l~:~11 area
designated by City. City reserves the right to assess a reasonable charge to reco~,:the costs
of providing such space to such Airline employees, in common with other 'rport/tenant
employees, for such parking facilities.

\
k~"..","}._

In connection with the exercise of its rights under this Agreement, Aifl1h~:):
~4. ~
"'.

A. Shall not do or permit to be done anything at or abou,tt&Airport that may interfere with
the use, operation, or maintenance of the Airporf',(including but not limited to, the
effectiveness or accessibility of the water syst~fQ) drainage and sewage system, fire
protection system, sprinkler system, alarm sy~tem, fire hydrants and hoses, heating or
ventilation system, air conditioning syste!1;l;~~ectrical system, natural gas, security
system, communications, or other Airpoz~'s'tems installed or located on or within the
Leased Premises or the Airport. ".~~. 0'

f~', ..
.(\,)

Shall not do or permit to be done~Jthing, either by act or failure to act, that shall cause
the cancellation or violation 0 ~e provisions, or any part thereof, of any policy of
insurance for the Airport, or th . all cause a hazardous condition so as to increase the
risks normally attendant UliY'i' ~perations permitted by this Agreement. If Airline shall do
or permit to be done a,IlSi'''k'ct not permitted under this Agreement, or fail to do any act
required under this A'Qreement, which act or failure, in and of itself, causes an increase
in City's insurancetf)[emiums, Airline shall immediately remedy such actions and/or pay
the increase in r~tn1ums.

C. se of or permit any employee, agent or contractor to dispose of any waste
material ludinq but not limited to deicing materials, toxic waste, hazardous
sUb~taq ,hazardous waste, and Hazardous Materials (including hazardous materials
as defrned by federal and State of California regulations) except in accordance with

#,'

ntrolling laws.

Shall not keep or store any Hazardous Materials such as flammable liquids and solids,
corrosive liquids, compressed gases, or magnetized or radioactive materials on the
Airport except when all the following conditions are met: (1) in accordance with
standards established by National Fire Protection Association, any liquids having a
flash point of less than one hundred degrees (100°) Fahrenheit shall be kept and
stored as specified by NFPA #30, Section 45.5.2; (2) said materials shall be under the
control and care of designated and properly trained Airline personnel; (3) said
materials shall be packaged, handled and stored in compliance with applicable law

AOA-Delta Airlines January 2013 Council Draft.docx 12 of 44



E.

F.

G.

H.

including U.S. Department of Transportation, Environmental Protection Agency, and
other applicable regulations for transport, pre-transport and storage of hazardous
articles and materials; and (4) said materials shall be only stored in such storage areas
as are designated and approved by Director.

Shall not install fuel storage tanks and pumping facilities for use in fueling any aircraft
at the Airport without prior written approval of City. The granting of the right to stor~

aviation fuels shall be subject to the execution of a separate agreement betw.e""
Airline and City.

Shall not maintain or operate in the terminal building or elsewhere at t " irport a
cafeteria, restaurant, bar or cocktail lounge for the purpose of selling or d~fJensing food
or beverages to the public or passengers; nor shall Airline in an¥~~nher otherwise
provide for the sale or dispensing of food and beverages at the IXtri16rtJ'except that the
Airline may provide vending machines solely for the sale of hot a~d"e6Id beverages, food
and confections to Airline employees in areas not accessi!?I~"<'~o the general public.
Airline may dispense in-flight meals at the Gate to only thoJ~p'§rsons traveling on such
flight. Airline may, by separate agreement with the Cit~~F1C1 to the extent it does not
conflict with any terminal concession agreements, en~~~re"in the provision or sale of food
or beverages at any airline clubroom or similar privat~atility at the Airport.

Agrees to comply with the FAA-approved Mas~r curity Plan as amended from time to
time for the Airport. Any fines and/or pel)~r~s levied against the City for security
violations at the Airport caused by Airlin~~I ~ny of its employees, agents, or suppliers
while under its control, shall be due ang~a~able by Airline.

tf4:~~ifj

,f\')
Shall park ground service or o~,~ equipment on the aircraft apron only at areas
designated by Director. . ~.

I. Shall not install any cOin-Q~~rated or card operated machine(s) or device(s), except for
(1) machines for the saJ{"<bf Airline's tickets or issuance of boarding passes located on
Airline's Leased Prer(l'i$es or other areas approved in writing by City, or (2) beverage or
snack machines ~~'f.\l;avided in Section 3.04 (F) above.

~ ,';;;,jl

Section 3.05 Air;~:6lrt Use Summa

A. Airline s.,., ile an Airport Use Summary (a "Summary") with the City within 15 days of
the £!9f:eJ'hereof. City shall provide Airline with a Summary report form requesting
informJtion specified below in regard to Airline's operation at the Airport. Airline shall
~§l1ntain a current Summary on file with the City, and, if requested, by City, shall

(2)Promptly confirm that the Summary then on file is accurate.

B. Accordingly, the Summary shall provide the following:

1. Names, addresses, and telephone numbers of Airline officials responsible for station
operations, flight operations, properties and facilities.

2. The current and proposed schedules of Airline's flight activity at the Airport. The
Airline shall use its commercially reasonable efforts to notify the City of schedule

AOA-Delta Airlines January 2013 Council Draft.docx 13 of 44



changes or the addition of flights at the Airport prior to or no later than when the
public announcement thereof is made.

Airline Consultation ProcedureSection 3.06

5. The Airline's aircraft recovery plan for disabled aircraft.

3. When requested by the City, or when changes are planned by the Airline, the
description of Airline's fleet and identification of the class of Airline's aircraft that will
serve the Airport. Airline shall provide reasonable notice of the introduction of an
aircraft that is not being operated by Airline at the Airport on the date of this
Agreement.

4. The identification of Airline's anticipated facilities requirements at the Airport.

A. Director agrees to consult with the Airlines' Airport Affairs ComQJlttee (AAAC), regarding
any Capital Improvement at the Airport that in the Director~Yeasonable judgment is
likely to have a material effect on the operations of the ~iQ'F1atory Airlines or the rates
and charges payable by the Signatory Airlines. Exce!t~~)[t' the case of emergencies or
operational necessity, the Director will consult with tjjEf"'Signatory Airlines in advance of
undertaking construction of the planned activity OftG....aPital Improvement, but shall not be
required to do so until plans, timetables, and cd'st:Jstimates have been developed to a
reas?nably defi.nite state. Such consultat!o'}~11 consist of one or more presentations
by Director/designees thereof at any meet~g~f the AAAC.

rJ\~
B. The AAAC or any Airline represept.e\i'''/bY the AAAC may submit comments and

suggestions to the Director on th r ~~pital Improvement in writing or orally during the
consultation meeting or within th,J; 30) calendar days following the date of consultation
meeting. It is understood and\,g~ed by all parties that the final decision regarding any
Capital Improvement is at }~,~ sole reasonable discretion of the Director.

l/fov« ARTICLE 4: PREMISES

Section 4.01 Premis'S) in the Terminal Building
~ '~j'

A. Within 60 P' of the effective date of this Agreement, Airline shall lease and use and, if
necessat'YC)" ocate to, the Leased Premises in or adjacent to the terminal building that
~re ~~p'.on EX~ib!t "A" and Exhibit "B". The are~s that are ~vailable for lease a~d use
In th'E(1ermlnal buildinq on a Common Use, Exclusive Use, JOint Use or Preferential Use

asis (or combination thereof) are as follows, provided that these areas may be reduced,
panded, or otherwise modified, as hereinafter provided:

Common Use Space

• Baggage claim areas
• Inbound baggage areas
• Restroom facilities associated with Exclusive Use Space
• Outbound baggage makeup areas

2. Exclusive Use Space

/~OA-Delta Airlines January 2013 Council Draft.docx 14 of 44



• Airline offices
• Baggage service areas
• Airline operations areas and equipment storage areas

3. Joint Use

• Ticket counter and adjacent areas
• Passenger/Gate Holdrooms areas
• Aircraft Parking Areas
• Loading bridges

C.

B.

D.

• Passenger/Gate Holdroom areas
• Loading bridges

t
"'~~~~.

~)l
r"'~-.

-I", '"<t ....
Airline's Leased Premises in the terminal building in)JudfF"9 Aircraft Parking Areas in the
apron area shall be subject to change from time to ti~~~S provided in this Agreement.

r·~
~i\#

Notwithstanding the foregoing, Director may, <8Jrlng the term of this Agreement, expand
or. modify the Airline's Leased Premises .inq~rng leasehold dime~sions or lo~ation of
JOint Use Space or Common Use Space,;'...Dlrector shall consult with and consider any

/' "7'¢, 0>;--7

suggestions of Airline, but the appro'l(C\f'0'f Airline shall not be required for any such
expansion or modification by Direct91()""4

{'''<''''
The dimensions of Exhibit "A" a" >'~ch exhibit may be amended from time to time, shall
be the basis for determining mount of Leased Premises rentals, fees and charges
payable by Airline. Dir~Ator shall issue new exhibits after any terminal building
expansion or modific~,tioq:'v

~~
Section 4.02 Reassiflment Reallocation Redesi nation Relocation and/or Reca ture of

LeaseYtj,-'remises
.. '~.(j#*?

"allocate, redesign and/or relocate Airline's Leased Premises as City, in its
reasonable dis' an, after consultation with the affected Airline(s),and consideration of the
customer s~!)t~ and operational needs of each such Airline, of the relative space needs of the
traveling public and of all airlines operating at the Airport, determines is necessary. Without
limitin {foregoing the following shall apply regarding Gates and Apron Areas:

Gates Areas as shown on Exhibit "A" and "B", as such Exhibit(s) may be amended from
time to time by the Director, and associated passenger holdrooms, shall be assigned to
Airline by Director on a nonexclusive preferential use basis that provides Airline with
priority of use to accommodate its flights provided that the Director may authorize other
airlines/Air Transportation companies secondary use of such on a joint use basis
consistent with the provisions of this Agreement, including section 4.03 below.

4. Preferential Use Space
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B. City reserves the right to reassign, reallocate, redesignate, relocate and/or recapture
possession of one or more of Airline's preferentially assigned Gate(s), Apron Areas
and/or Holdroom(s) if Director, in his reasonable discretion, determines that there is a
need for the use and Airline's operations can be accommodated from the other
Gate(s)/Apron Area(s)/Holdroom(s) assigned to Airline. Written notice of such will be
provided to Airline by Director.

Section 4.03 Accommodation of Requesting Airline(s)

B.

F,
To maximize the use of terminal facilities at the Airport, to facilitate the entry of new a' es, and
to accommodate the expansion plans of present airlines, Airline agrees, upon th quest of
Director, to accommodate in its Leased Premises any Requesting Airline in accof~a-rrce with the
following procedure: • \'

;> Jr ~~.,...."
A. To secure the use of terminal facilities and Aircraft Parking Po~itt0"ns, the Requesting

Airline may: ',J>;~,:$1
~}~~~ ~

,J:"~-
1. Arrange directly with City to lease and use vacantf'(~Frninal space and Gates not

preferentially assigned, or C)'-

2. Contact Airline and other Signatory Airlin~~·to request the use of such Airline's
q.,<!, "It;:;/"'

Leased Premises and Gates. r: -'"
r:'':;''

In the event the Requesting Airline dem02~~i{I~~ to the satisfactio~ of Director that it h~s
made all reasonable efforts to secure t~~I?itles Without success, Director shall then notify
all Signatory Airlines in writing that<!!JRequesting Airline is not accommodated within
fifteen (15) days from the date 0 "'. id notice, Director shall select one or more of the
Signatory Airlines to comply wit request for accommodation.

C.

D.

E.

At the end of said fifte "". (15) day period, if Requesting Airline has not been
accommodated, Direo 'hall select Airline and/or another Signatory Airline(s) to
accommodate the R~ esting Airline, taking into consideration such factors as current
utilization of ten;n!nfl~facilities, schedule compatibility, union work rules, competitive
relationships, ~~::6ther relevant factors. Director shall send written notice to such
selected airlir:€§~') (the "Accommodating Airline") requiring such Accommodating Airline
to begin a Jnmodating the Requesting Airline within thirty (30) days from the date of
said no' ,.. Director shall include in such notice the reason or reasons why such
Acc~1:n dating Airline was selected.

~,,)

~J:dE6n receipt of said notice and within 15 days thereof, the selected Accommodating
(~irline may submit written comments to Director contesting its selection and Director
~>vshall consider such comments and then confirm or rescind such selection in writing prior

to date accommodation is to begin. The decision of Director shall be final.

Unless Director rescinds such selection within the thirty (30) day period specified in
Section 4.03 (C), the Accommodating Airline shall accommodate the Requesting Airline
by sharing its Leased Premises including Aircraft Parking Areas on a timely, good faith
basis and in a reasonable and equitable manner, subject to the following conditions:
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1. In case of a conflict between schedules of the Accommodating Airline and the
Requesting Airline, the Accommodating Airline shall have preferential (prior) use
rights.

2. The Accommodating Airline shall not require that the Requesting Airline obtain
ground handling or other services from the Accommodating Airline.

3. The Accommodating Airline and the accommodated Requesting Airline shag;p\y
for shared holdrooms and loading Bridges on the basis of the Joint Us ?~ .jiace
Formula.

4. The Accommodating Airline may require the accommodated Requ >. g Airline to
indemnify the Accommodating Airline against liability arising 9~·",\>f "the use of its
facilities and equipment and provide the same levels and Wp~S' 6f insurance as
accommodating Airline is required to maintain, as defined il'\ (h1~Agreement.

~

")
5. The accommodated Requesting Airline shall pay the r able relocation costs of

Accommodating Airline.

Section 4.04 Overnight Parking
. C\

Airline shall have the right to park two aircraft at its pr~~i'er;tiaIlY assigned Gate(s) and shall not
be charged an overnight parking fee in exercising t;,at'right. City reserves the right to require
Airline to park its aircraft overnight at location(s) • ijl~ than its preferentially assigned Gate(s) if
City determines that such Gate is needed tQ 'ommodate the operations of other airlines.
Airline is entitled to reasonable reimburs~r(l~n from the accommodated airline for costs of
moving an aircraft from its preferential Gat~tsr. The City shall invoice the accommodated airline
an overnight parking fee for parking Cl,Et@jetential user off gate. If City requires an Airline to park
its aircraft overnight at a location othe(lti'an its preferentially assigned Gate(s) for reasons other
than accommodating other airline '< ity shall waive the overnight parking fee.

Section 4.05 Use of Loa'di g Bridges
"'<-

A. Any loading br;!dg~~ financed and maintained by City shall be made available to all
airlines servLl!fJjtne Airport on a Common Use basis unless assigned for Joint Use or
PreferentiaL,(f1.se.

~~~"",."
~~:""'''?'j'' ~

B. The(.~~eJ·of City-owned loading bridges shall be subject to the following terms and
conditions:

f'

The bridges shall be operated only by employees or agents of Airline, but no such
employees or agents shall be permitted to operate the bridges until they have
satisfactorily completed a course of instruction conducted by City or City's
designee in the proper use and operation of the bridges, and have received a
certificate or written notice from City or City's designee qualifying them to operate
the bridges.

2. City and Airline each shall be solely responsible for any and all damages, claims,
or injuries which may be caused by the negligent use of the bridges by their
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respective employees, agents, or servants, and each shall indemnify, defend and
hold harmless the other and their respective officers, agents, and employees from
any and all demands, losses, liabilities, or judgments and all claims of every kind
and character, together with costs and expenses incident thereto, arising from or
as a result of negligent acts or omissions thereof in connection with or arising from
use of the loading bridges, provided that City's liability shall not exceed the lesser
of proceeds payable from its self insurance retention or $1,000,000. Each party
shall notify the other, in writing, of any claims, damages, or injuries promptly a[\er
discovery of same by the party charged with giving notice. l

3. Airline shall be solely responsible for any damage to bridges caused
of its employees or agents.

4. City, during the term of this Agreement, shall maintain and k;c,e,Q'.,,<IEnQ
loading bridges. \<,) "

.:\O-e;;\

Section 4.06 Reassignment of Leased Premises During Constn.l€Ilb·~
r{', ,

During the term of this Agreement, City may initiate a terminaL~~re'a construction project which
expands or modifies or impacts the Airline's Leased Premi~~¢,fncluding leasehold dimensions
or location of Joint Use Space or Common Use Space. .aefore undertaking such construction
project, Director shall consult with and consider any su~llJstions of Airline, but the approval of
Airline shall not be required. Upon completion of t~onstruction project, Director shall issue
revised Exhibits of Airline's Leased Premises, "an'~'such exhibits shall revise the basis for
determining the amount of Leased Premises re~tfJs, fees and charges payable by Airline

I"'::'~~

In the event of a terminal area constructi ~oject it may be necessary for City to temporarily
reassign Leased Premises or Aircraft Ing Positions during construction after reasonable
written notice is provided to Airline. ,g the construction period, Airline shall pay appropriate
charges only for those areas d' i nated and utilized for Airline use. Airline's costs, as
reasonably agreed to by City, fo. '. Ing relocated to temporary Leased Premises and for being
returned to its permanent l6a:~e1J Premised shall be paid by the City. City may, at its sole
discretion, include such relptation costs as part of the construction project costs or pay such
relocation costs from the;~({i~y's Airport Surplus Fund.

~: ..,...<!,

Section 4.07 • '11f;~~der of the Premises

A. Airlin~ ~~~. enants and agrees that on expiration of the term of this Agreement, or on
earli~Oermination as hereinafter provided, or on reassignment as heretofore provided,

irlme will peaceably surrender possession of the Leased Premises/portions thereof in
, od condition, reasonable wear and tear and conditions existing prior to Airline's first
ccupancy of the Leased Premises excepted, and City shall have the right to take

possession thereof. City shall not be required to give notice to quit possession at the
expiration date of the term of this Agreement except to any extent required by law.

B. Airline shall have the right, on expiration or early termination and within thirty (30)
calendar days thereafter, to remove or dispose of all trade fixtures and equipment and
other personal property installed or placed by Airline at its expenses, in, on, or about the
Airport, subject to any valid lien that City may have thereon for unpaid rents or fees.
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Airline agrees to reimburse City for any net costs incurred by City if City elects to remove
or dispose of Airline's property after such thirty (30) day period.

C. Ownership of any and all property not removed by Airline within the said thirty (30) day
period shall, at the option of City, vest in City.

Section 4.08 Access
~,\

A. Subject to the provisions hereof and such restrictions as City may impose with re~eUo
Airline's use of the Leased Premises, City hereby grants to Airline, its agents, sQ'19f3liers,
employees, contractors, passengers, guest, and invites, the right and pri'Xi~~~ of free
and unrestricted access, ingress, and egress to the Leased premise~~ba to public
areas and public facilities of the terminal building. ',,?

~ 'l:~

B. The ingress and egress provided for in Section 4.08 (A) shall no(~y u;ed, enjoyed, or
extended to any person engaging in any activity or performing_q.@y act or furnishing any
service for or on behalf of Airline that Airline is not authorize()c1 engage in or perform
under the provisions hereof unless expressly authorized inMl'Nting by City.

,~f:..,' '>.

C. City shall have the right at any time to close, relo4a'~ reconstruct, change, alter, or
modify any such means of access provided for Aipt{1e1s use pursuant to this Agreement
or otherwise, either temporarily or permanentl)t~;'''provided that reasonable notice to
Airline and a reasonably convenient and c9,~parable means of access, ingress, and
egress shall exist or be provided in lieu tq,er6bf. City shall suffer no liability by reason
th~reof and such action shall in no way%~>ter or affect any of Airline's obligations under
this Agreement. r::'<c~

"f")

ARTICLE 5: ~~'ENTALS, CHARGES, AND FEES

Section 5.01 General .~oc
1'-,(,1

A. In return for use oUne~-L~ased Premises including Gates and any/all rights, licenses,
and privileges gran~¥l hereunder and for the undertakings of City, Airline agrees to pay
City during the te@ of this Agreement, certain rentals, charges, and fees as set forth in
the City's annuq] Master Fee Schedule as amended from time to time..s:

<

B. In additj,· jj 0 rentals, charges, and fees set forth in the Master Fee Schedule as
ame ~Jf? rom time to time and calculated in the manner provided in this Agreement,
Airl agrees to pay an Airline Terminal Equipment Charge as calculated in Section

.(;)2.

Calculation of Airline Terminal Equipment Charge

Air ine Terminal Equipment Charge shall be calculated on a monthly basis by multiplying the
enplaning passengers for the month by a fee as set forth in the Master Fee Schedule.
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Section 5.03 Application of Terminal Area Rental Rates

A. The Terminal Area Rental Rate, as stated in the Master Fee Schedule as amended from
time to time ("Terminal Area Rental Rate"), shall be applied to Exclusive Use Space and
Preferential Use Space on a per square foot basis.

B. Terminal ticket counter numbers: 14-01 and 14-02 comprising of 62.4 square feet each, for
a total of 124.8 square feet of passenger terminal as shown on Exhibit "A" attached her:~,to

and hereby made a part hereof to Airline's preferential use space. . ~

(i)

~~

Annual Reallocation of Ticket Counters. Airline acknowledges that every Jul,:3.s1 during
the term, the possibility of a reallocation of the ticket counters at the sot~~feasonable
discretion of the Director of Aviation. \ «

"'~:'--~~~t,
e~",,.,·~$l

D. Exclusive Room Spaces for a total square footage of 864 square feet;i's shown in Exhibit
"A" attached hereto and hereby made a part hereof and listed b ".,)

Room B-103, comprising 300 square feet of p~~~~ger terminal as shown in
Exhibit "N attached hereto and hereby mad~fa(]~rt hereof is Airline's exclusive
use space; and -s'{

C.

Room C-169~; mprising 142 square feet of passenger terminal as shown in
Exhibit "A"iatt~bhed hereto and hereby made a part hereof is Airline's exclusive

~~~/

use sp e:..'

(iv)

(ii) Room C-155B, comprising 218 squ~J;,t'1€et of passenger terminal as shown in
Exhibit "A" attached hereto and he(eBf made a part hereof is Airline's exclusive

n"~use space; and . \.0
r,«~

%:' ~~-rt:.K".:7

(iii) Room C-169A, comprisinf(l'e4 square feet of passenger terminal as shown in
Exhibit "A" attached h .@"and hereby made a part hereof is Airline's exclusive
use space; and

E. Gate No. ompnsmq of 2,166, square feet of passenger terminal in Exhibit "A"
attachl~,· jl eto and hereby made a part hereof is Airline's preferential use space.

F. 1; Terminal Area Rental Rate shall be applied to Common Use Space on the basis of
ommon Use Space Formula.

A. Airline shall furnish to Director on or before the fifteenth (15th) day of each month, an
accurate written report of Airline's operations at the Airport during the preceding month,
setting forth all data necessary to calculate the rentals, fees, and charges due under this
Agreement. The report form shall be provided by the Director and shall include, but shall
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not necessarily be limited to (a copy of the report is attached hereto and incorporated
herein as Exhibit "F"):

1.

2.

3.

Airline's total number of aircraft arrivals for the month by type of aircraft, the
Maximum Certificated Gross Landing Weight of each aircraft, and the Total Airline
Landed Weight for the month to include any non scheduled and charter operations;

Total number of Enplaning and Deplanning Passengers of Airline and aircraftlof
other airlines handled by Airline (so long as those handled airlines ~~nbt
otherwise required to report on those same aircraft); .~' '"

.~()
t{..., v

Weight of cargo freight, mail, and express for the month; and ,7

B.

C.

\
4. Other such information that City may request from Airlin 'l{""'\prepare airline

~...

invoices and establish and assess rates and charges.

""\
If Airline fails to furnish Director with the report required by S~ll;h 5.04 (A), by the date
specified within Section 5.04 (A), it shall be considered it')tQMault under this Agreement

.t" ""and then Airline's rentals, fees, and charges, as provid;::j;t"Jor the month thereafter, shall
be determined by assuming that Airline's Total Ai~J!A~)Landed Weight and Enplaned
Passengers for such month was one hundred t\l}lenty-five percent (125%) of its Total
Airline Landed Weight and Enplaned Passengeft~uring the most recent month(s) for
which such data are available for Airline al)~)by applying the rates specified in the
Master Fee Schedule. Any necessary aqjtMtment in such rentals, fees, and charges
shall be calculated after an accurate r~I~Wrt is delivered to Director by Airline for the
month(s) in question. Resulting sUf~JliIses or deficits shall be applied as credits or
charges to the appropriate invoice.s.~1:f1e succeeding month(s) .

.r~~
Airline Monthly Activity Repor\~b~1I be delivered to City at the address below or at such
address to which City, by $~Nice of written notice upon Airline, may direct the delivery
thereof, from time to tim .

• <{c/",'"
Vi.a Mail/ExJ2(~S to:
City of Fre$tlO
Fresn9JV'""Qsemite International Airport
Att~i;$jfPort .Accounting
4~9;;East Clinton Way
"~esno, CA 93727-1504

Payment Provisions/Interest on Overdue Amounts

nless otherwise provided in this Agreement, fixed (i.e. non-activity based) Airport
rentals, fees and charges shall be due and payable the first (1st) day of each month, in
advance, without invoice.

B. Unless otherwise provided in this Agreement, variable (i.e. activity based) Airport rentals,
fees, and charges shall be due and payable the fifteenth (15th) day of each month
following the month in which assessed, without invoice.
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C.

D.

E.

F.

Unless otherwise provided in this Agreement, all other rentals, fees, and charges shall
be due and payable on invoice within thirty (30) days of the date of the invoice.

The acceptance by City of any payment by Airline shall neither constitute City's approval
of, nor preclude City from questioning the accuracy of, computations in Airline's Monthly
Activity Report, submitted to City as provided in Section 5.04, or from recovering any
additional payment actually due from Airline.

",.~Any payment not received by the due date shall be deemed delinquent and shallA~prtle
interest at the lesser of the rate of eighteen percent (18%) per year calculated ott"8"daily
basis at the rate of five-hundredths of a percent (0.05%) per day from the d faate until
paid in full, or the maximum rate allowed by law.

\
All payments due and payable herein shall be paid in lawful mone~<~f!~ United States
of America, without set off, by check or wire transfer made payabl~!9 City and delivered
or wired, as applicable, to the following address or account, or to. such other address or
account as City by service of written notice upon Airline,"~Y otherwise direct the
payment thereof from time to time during the term hereof:...{~··.,

~ '<",

~",

Via Mail/Express \(.!9V\tire Transfer
City of Fresno lty of Fresno - Airports
Fresno Yosemite International Airport ank of America
Attn.: Airport Accounting ABA #121000358
4995 East Clinton Way Account: 1499610645
Fresno, CA 93727-1504

Section 5.06

Section 5.07

.o
~r~~~
"w?

Airline shall pay all taxes of what character that may be lawfully levied, assessed, or
charged upon the property, real a rsonal, occupied, used, or owned by Airline, or upon the
rights of Airline to occupy and " the premises and emolument received thereby, or upon
Airline's rights or operation~1t ,eunder or services provided by Airline at the Airport. Airline
shall have the right, at its j.9'16 cost and expense, to contest the amount or validity of any tax or
license as may have beeQ>,ot may be levied, assessed, or charged.'

'U ~.

r",,,
< F1 ·~en er Facilit Char e PFC

A. Cityah", " ave the right to assess passengers a PFC for the use of the Airport in
acc&!(ance with the requirements of 14 CFR Part 158 ("PFC Regulations") and any
ther relevant governmental directives, statutes, orders or provisions. In accordance
erewith and to the extent required by 14 CFR Part 158 the Collecting Carrier shall

ollect on behalf of and remit to City any such PFC charges. Any charges so collected
shall, pending remittance to City, be held in trust in accordance with federal law. City

1 Any interest in real property which exists as a result of possession, exclusive use, or a right to possession or exclusive use of any
real property (land and/or improvements located therein or thereon) which is owned by the City of Fresno (City) is a taxable
possessory interest unless the possessor of interest in such property is exempt from taxation. With regard to any possessory
interest to be acquired by Lessee under this Lease, Lessee, by its signatures hereunto affixed, warrants, stipulates, confirms,
acknowledges and agrees that, prior to executing this Lease, Lessee either took a copy of this Lease to the office of the Fresno
County Tax Assessors or by some other appropriate means independent of City or any employee, agent, or representative of City
determined, to Lessee's full and complete satisfaction, how much Lessee will be taxed, if at all.
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shall have the right to use all such passenger facility charges collected in any lawful
manner.

B. Collecting Carrier and City shall be bound by and shall observe all of the provisions of
14 CFR Part 158 and any other relevant governmental directives, statutes, orders or
provisions, as they apply to either or both parties.

C. If Collecting Carrier fail(s) to collect, maintain in trust and remit PFC revenue to the .Oity
within the time limits and in the manner established by federal regulation, Cc~ll'ltfrtg
Carrier shall be deemed to be in default of this Agreement. Any late paymelJ1'~$,PFCs
shall be subject to interest compounded in accordance with Section 5.0,~".[8), to the
extent allowed by law.

\
D. PFCs to be Held in Trust for the City r»t::::;\

~, ~ ..~,-"
1. In the event that Collecting Carrier fails to make paym~[lts of PFCs to City in

accordance with the PFC regulations and within teil(C1l0) calendar days after
receipt of a written notice non-payment from Cit~~ity may require Collecting
Carrier t.o estab~ish a PFC .trust ac~ount pu~sy,~~f\:,to this section 5.07. In the
event City requires Collecting Carner to e~~a'bhsh a PFC trust account, and
notwithstanding Section 158.49 of the PFA'regulations, upon receipt of PFCs
that are collected by Collecting Carrier, '"flecting Carrier shall at its own cost
establish and shall deposit the net e cipal amount of such PFCs in a trust
account for City's benefit (the "Tru~ o· .count"). City and Collecting Carrier agree
that the Trust Account shall be Q~l€f"in the name of Collecting Carrier as trustee
for City provided that City antd~~61lecting Carrier mutually agree to terms upon
which amounts may be withClraWn from such account upon the joint direction of
City and Collecting Carr" f City and Collecting Carrier do not so agree, the
Trust Account shall b~" y an independent third party bank trustee, in which
event such trustee' fees shall be payable by City. City shall have the right to
select such trus,tsubject to the approval of the Collecting Carrier which
approval will JflQt-::}3e unreasonably withheld. The Trust Account shall be separate
from and not commingled with all other Collecting Carrier funds, including PFCs
collected ehalf of other airports. In accordance with Section 158.51 of the
PFC nr,g;\LJa ions, any amounts required to be remitted to City under such section
Sh?llcPp}paid in any event by Collecting Carrier, as trustee, or by such third party
~fl}')f.ru~tee, to City on or before the date specified .i~ such section fir~t out of ~he

o. principal amount, then, to the extent of any deficiency, by Collecting Carner,
"./ ut of income earned thereon and then, by Collecting Carrier, out of any

/ available funds of Collecting Carrier. Funds in the Trust Account shall be
invested solely in instruments issued or guaranteed by the United States
government or any of its agencies, commercial paper rated A1 or P1 or better by,
respectively, Standard & Poors or Moody's Investor Service, or federally insured
bank certificates of deposit. Any income earned on funds in the Trust Account on
or prior to the date of required remittance to City shall be the property of the
Collecting Carrier and shall be paid directly to Collecting Carrier. Any income
earned on funds in the Trust Account after the date of required remittance to City
shall be the property of the City and shall be paid immediately to City. If
Collecting Carrier, as trustee for City, timely and properly funds and administers
the Trust Account and pays over to the City the PFCs in accordance with PFC
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regulations and this Agreement for a period of eighteen (18) consecutive months,
then Collecting Carrier may submit a written request to City that the Trust
Account be terminated and that Collecting Carrier collect the PFCs in accordance
with the provisions of Section 5.07. City shall not unreasonably deny Collecting
Carrier's request. The City shall have the right to apply the provisions of this
Section each time Collecting Carrier fails to timely remit PFCs in accordance with
the PFC Regulations and within ten (10) days of written notice of non-payment
from City.

2. In the absence of additional regulations governing the treatment of ref
refunds of PFCs due to passengers as a result of changes of itin shall be
paid proportionately out of the net principal amount attributable to s'bl,~, FCs and
the amount that Collecting Carrier was permitted to retain under ¥ection 158.53
(a) of the PFC regulations attributable to such PFCs. ColI~pn.Qll! Carrier hereby
acknowledges that the net principal amount of all PFCs (2Pected on behalf of
City shall remain at all times property of City except tQ.~the extent of amounts
refunded to passengers pursuant to the preceding se>r(ence (which shall remain
the property of City until refunded and become t~~"property of the passenger
upon and after refund). Other than the amou~~~~t Collecting Carrier is entitled
to retain pursuant to Section 158.53 of thevG1 regulations, Collecting Carrier
shall be entitled to no compensation. '\

Section 5.08 Records of Airline

Airline shall make available to City, upon the ~jtten request of the City, at the offices of the
Airline at the Airport such books, records and,~~counts, or photocopies thereof, that are relevant
to payment of rentals, fees and charges r~~~i(ed under this Agreement for the current year and
the preceding calendar year, and shall 1lI~~€ such records, or photocopies thereof, available for
inspection and audit by City or its au ,~ed representative at reasonable and mutually agreed
upon hours and times during the e ~ term of this Agreement and for 3 years thereafter.

Section 5.09 Right of SeN)·v
'\>f>

The City shall have the1-~~t to set off any past due amount(s) by applying all or a portion of
current payments to P:~~h past due amount(s). In the event a disputed charge becomes past
due, if resolved il)~a1e'r of Airline, said overpaid amounts shall be credited to the next amount
due under this~~ment. If the Agreement is terminated, it shall be credited to amounts due
by or to Airli ast due amounts may include sums due on prior agreements, this Agreement
or for usag the Airport as a non-Signatory Airline. In the event the City exercises the right, it
shall notifYiAirline. Airline shall be responsible for promptly submitting such a sum as will reflect
the to mount needed to satisfy current amounts due. Regardless of the foregoing, City shall
noJ"JQ, the right to offset past due amounts which Airline has notified the City, in writing, are
d(~~lited by Airline, provided that such written notice shall not prevent or limit the right of City to
exercise any other right or remedy available to City under this Agreement or at law or in equity
as a result of the non-payment of the amount in dispute by Airline.
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Section 6.01

ARTICLE 6: SURETY

Due Date, Type, Form and Amount of Surety

Airline shall provide to City a Surety Deposit in an amount equal to three (3) months Agreement
Fees and Charges. Such deposit shall be in the form of: (i) cash; (ii) a Surety Bond issued by
an insurance company authorized to do business in the State of California and authorized to
write such bonds in said State; (iii) a non-revocable Letter of Credit established in favor oLQity
for the account of Airline by a federally chartered bank acceptable to City, guaranteejt:f~tlie
faithful performance of all of the covenants and conditions herein to be performed t.2-1~lrline.
Upon the expiration or termination of this Agreement, and the payment of all fees~a~dkharges
due to the City for the privileges granted in this Agreement, the Security D~easlt shall be
refunded or the surety instrument returned to Airline, provided there are no other outstanding
claims or charges against Airline. City shall not be required to pay, and 9t,><~~nall not pay, any
interest on this Security Deposit. \~) '>,

Section 6.02 Drawdowns by City
1"('

If Airline defaults with respect to any provision of this AgreemeU~Jhcluding but not limited to the
provisions relating to payment of rentals, fees and charges(pf~ny other sums due and owing,
City may, to the extent allowed by law, with or without priQ{' notice to Airline, draw down on the
surety provided by Airline, up to the full amount thereof;\,~nd apply such draw on amount(s) to
correct any default. by Ai.rline, to pay any rentals orat:~~r sums in default, to reimburse ~ity for
any amount(s) which City may spend or become lJollgated to spend by reason of Airline's
d~f~ult, to compensate City for any other IOSst.etJ:damage w~ic~ City ma~ suffer .by ~eason ?f
Airline's default, or to pay any amount due 0yQWlng upon expiration or earlier termination of this
Ag reement. v»

A.

B.

Within fifteen (15) calendar d~ ollowing any draw on and application by City of any
part or the entire surety arri'0,pnt provided by Airline, City shall provide Airline with notice
of such draw on and ap~/jation, in writing.

~ <4'
In the event the aQ]~~fof surety provided City by Airline shall, at any time and from
time to time duril'l~Jhe life hereof be reduced pursuant to the draw down provisions of
this Agreeme 'Airline shall, within ten (10) days after written demand therefore is
served upo line by City, deposit additional surety with City in a sum sufficient to
restore uired surety to its original amount.

C. In tIT' <~, ent City finds it necessary to draw down on the surety instrument more than two
times for any reason, the third draw down shall itself constitute grounds for default and

:?~~'4

/:'t:)'reach of this Agreement by Airline.
.f'l:t~

./'''''~''' "

S,Stion 6.03 Return/Surrender/Release of Surety by City

The surety instrument shall be returned to Airline not later than sixty (60) days after termination
of this Agreement, provided there are no outstanding claims against the Airline.

III

III
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Section 7.01

ARTICLE 7: INDENTURE OF TRUST

Subordination Indenture of Trust

This Agreement and all rights of Airline hereunder are expressly subordinated and subject to the
lien and provisions of any pledge, transfer, hypothecation, or assignment made at any time by
City pursuant to the terms, covenants, and conditions of present Indenture of Trust and future
Supplemental Indentures. In conflicts between this Agreement and the Indenture of Trust"fbe
Indenture of Trust shall govern. All definitional terms that are not specifically defined he~i~fe
to have the meanings set forth in the Indenture of Trust. " '

Section 7.02 Flow of Funds

SUbject to the terms and provisions of the Indenture of Trust and other re~J~€t;)1nstruments, it is
mutually understood and agreed that, as long as any Bonds secured by tb~ 1ndenture of Trust
ar~ outstanding,. bond proceeds and all Airport revenues shall be dep"~J;sited, maintained, and
paid as set forth In the Indenture of Trust. X~) .it

-i'C'"
ARTICLE 8: MAINTENANCE AND OPERATI~~'OF AIRPORT

Section 8.01 City's Responsibilities

In accordanc~ with Exhibit "C": att~che? hereto a9,f1ncorporated herein, and except to any
extent otherwise expressly provided In this Agreer;rl8Ii1f:'...~,

A. City agrees that it will, with reasoffl' e diligence, keep the Airport and its aerial
approaches reasonably free from ~12st}uction and interference for the safe and proper
use thereof by Airline; and will qe-~~op, maintain, and operate the Airport in all respects
in a manner at least equal to;;tte: standards or rating established by the FAA and any
other governmental agenc ''', ~ving jurisdiction thereof, except for conditions beyond the
reasonable control of Clf· ity shall not be liable to Airline for temporary failure to so
perform, whether d4;~)tQ' mechanical breakdown or for any other causes beyond the
reasonable control}'~~ity.

~~\~J
'L

B. City, with its 9~J) 'forces or by contract, shall operate and maintain and keep in good
condition th~tefminal building and all additions, improvements, facilities, and equipment
now or, z'Jfler provided by City at or in connection with the terminal building, except
any lJ;D1i~ ements, facilities, and equipment constructed or installed by Airline and any
Excl&~ve Use Leased Premises hereunder. City shall keep the terminal building, except
t\irline's Exclusive Use Leased Premises, in a neat, orderly, sanitary, and presentable

5~'bndition.
0>,;,'"

¥'or""i'

Consistent with this Agreement and constitutional and local law requirements City, with
its own forces or by contract, shall at all times maintain the structure of all Leased
Premises and repair latent defects in facilities provided by City.

D. Consistent with this Agreement and constitutional and local law requirements City, with
its own forces or by contract, shall at all times maintain the public, Preferential Use,
Shared Use, and Common Use space areas of the terminal building so as to provide for
reasonable unobstructed use thereof by passengers and invites, and shall keep such
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area adequately supplied, equipped (including directional signs), furnished, and
decorated.

Airlines ResponsibilitiesSection 8.02

Subject to the provisions of Section 8.04 and in accordance with Exhibit "C":

A. Airline shall, at all times, keep its Leased Premises neat, «(~erl/ sanitary, and
presentable. Airline shall pay for all electric power used in its,\Exciusive Use Leased
Premises and preferentially assigned loading bridges; shall b~)~ponsible for relamping
and shall furnish its own janitorial service for its Exclusiv se Leased Premises; and
shall cause to be removed at Airline's own expense fro Leased Premises all waste,
garbage, and rubbish, and agrees not to deposit t~ me on any part of the Airport,
except that Airline may deposit same temporarily ~\its Exclusive Use Space or in space
designated by Director in connection with collectl&t):{or removal.

of"

~
B. Airline shall maintain the apron area conti~d6bs to its assigned Gates in a neat, clean,

and orderly condition, free from litter, dEilqI!is-, refuse, petroleum products, or grease, and
im~ediately re~~ve all ~il. ~nd we~f~)JPilla~e from its Aircraft Parking Areas that is
attributable to Airline's activities, air .aft or equipment.

E. City shall supply or cause to be supplied appropriate and adequate equipment and
maintenance for air conditioning, lighting, ventilation, heat, electrical, water, and
sewerage facilities for terminal buildinq public use areas and Airline's Leased Premises;
adequate illumination in Common Use Space; and janitorial service in terminal building
public use areas and Common Use Space, Shared Use Space, and Preferential -U~e
Space. , • .1;

C. Airline shall perform, at its so pense, ordinary preventive maintenance and ordinary
upkeep and repair (except str tural repairs and repairs necessitated by latent defects in
facilities provided by CiW~?p;f its Exclusive Use Space including, but not limited to, all
facilities, perso.nal p~e~y, trade fixtures, and equip~ent. ~or purpose~ of this Secti~n,
structural repairs %e "defined as repairs to the roof, Insulation, foundation and exterior
walls of the termi1\al)building.

'% '"
If" "~7

D. Airline ShqJIGffJediately repair any damage in any other space at the Airport occasioned
by the ~}1qlties, fault or negligence of Airline, its servants, agents, employees,
Iicens.@~'s) passengers, and invites.

(""'." '<,cjl

4r/
E. Airline shall not erect, maintain, or display on its Leased Premises or anywhere in the

rminal building in the public view any billboards, banners, advertising, promotional
igns, or materials without the prior written approval of Director.

Airline expressly agrees that City shall not be liable to Airline, for bodily injury or for any
loss or damage to real or personal property occasioned by flood, fire, earthquake,
lightning, windstorm, hail, explosion, riot, strike, civil commotion, smoke, vandalism,
malicious mischief, or acts of civil authority.

G. Airline shall provide and maintain hand fire extinguishers for the interior of its Exclusive
Use Space in accordance with applicable safety codes.

jl,OA-Delta Airlines January 20·13 Council Draftdocx 27 of 44



H. Airline shall, in conducting any activity or business at the Airport, including environmental
responses or remedial activities, comply with all applicable Environmental Laws, as
discussed in detail in Section 14.19.

Section 8.03 City's Right to Inspect and Make Repairs

To inspect such space to determine whether Airline has complied
with the terms and conditions of this Agreement.

City, by its Director or authorized officers, employees, agents, contractors, subcontractors.sapd
other representatives, shall have the right at any time in the case of emergencies, ot i~e
during normal business hours upon reasonable advance notice, to enter upon ine's
Exclusive Use Space, accompanied by an authorized Airline representative, if pr.?~. ble, for
the following purposes: ."

\
"4:J~ in complianceA.

B.

~,

.t;;,.*",~},

Upon reasonable notice and opportunity to perform, except in\~n1ergencies, to perform
such maintenance, cleaning, or repair as City reasonably d~rns necessary, if Airline fails
to perform its obligations under Section 8.02, and to Jf{,'b~er the actual cost of such
maintenance, cleaning, or repair from Airline, plus a t~eeh percent (15%) administrative
charge from Airline on the next rent due. '''.

A.

C. Upon reasonable notice, except in emergenci "'0 perform such maintenance, cleaning,
or repair as City reasonably deems necess~' nd which is the responsibility of the City
under this Agreement. ()'..

Section 8.04

Airline shall make no repairs,\~lt ations, additions, improvements to, or installations on
the Leased Premises with ...~ ~he prior written approval of City or Director.

B. Plans and specificat!p~s for any such work shall be filed with and subject to the
approval of City ar1<:i, Director and all work shall be done in accordance with local
ordinances and ~'lJ)fornia and Federal laws and regulations..., ..,

;'"'""
C. All Airline r:altilrations and improvements other than movable furniture, personal

property,('~qDipment, and trade fixtures shall become part of the realty and title shall
vest 'f <"City at City's option and without cost, upon expiration, or early termination, of
this reement.

~,

r
4;'''f

Sectio .' 't05 Payment Bond

'," 0 the commencement of any improvements, City shall have the right to require that Airline
ob ain, or cause to be obtained, a contract surety bond, or such other form of security
acceptable to City, in a sum equal to the full amount of the construction contract awarded by
Airline for the improvements. Said bond shall name City as an obligee thereunder and shall be
drawn in a form and from such company acceptable to City and licensed to do business in the
State of California; shall guarantee the faithful performance of necessary construction and
completion of improvements in accordance with approved final plans and detailed
specifications; and shall protect City against any losses and liability, damages, expenses, claims
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and judgments caused by or resulting from any failure to perform completely the work
described. City also reserves the right to require that Airline acquires or causes to be acquired
a payment bond with any contractor or contractors of Airline, as principal, in the sum equal to
the full amount of the improvement contract awarded by Airline for the improvements. Said
bond shall name the City as an obligee thereunder and shall guarantee payment of all wages for
labor and services engaged, and of all bills for materials, supplies and equipment used in the
performance of said improvement contract. Any work associated with such improvement shall
not unreasonably interfere with the operation of the Airport, or otherwise unreasonably inter;f~re

with the permitted activities of other Airport tenants and users. Upon completion of aHR}3)1~d
improvement and within sixty (60) days of Airline's receipt of a certificate of occu 'arley, a
complete set of as-built drawings shall be delivered to the City in a media typ format
acceptable for the permanent record of the City.

Leasehold ImprovementsSection 8.06 <- ~

(~' <

~.)
Airline shall be solely responsible for payment of all leasehold improvertl~nts made by Airline.

'",r'~ '~
'~~~ "<i

Section 8.07 Debts, Liens, Mortgages .r("".,
4'''~~'''"'

Airline shall pay promptly when due and owing, all bills, deb~~1j' obligations incurred by Airline
in connection with its operations or activities on Leased g{emises at the Airport, and shall not
permit the same to become delinquent. Except as expr~~fy approved by City in writing, Airline
shall not permit any mechanics' or material men 9,~jlny other lien to be attached to or be
foreclosed upon Leased Premises at the Airport or ifJ:jprovements thereto. Airline shall suffer no
lien, mortgage, judgment or execution to be fil~€Izjigainst the Leased Premises at the Airport or
improvements thereon. If any lien shall be fv~t:I:~against the Leased Premises, Airline shall take
action, including the payment of and/or b ~HAg against the amount of the lien, to cause such
lien to be removed within twenty (20) b r, ss days of recordation of the lien.

ARTICLE 9: DAM~ E OR DESTRUCTION OF PREMISES
'?'~

Section 9.01 Damage or:S~struction
.~,

A. If the Airline Leasl'd)Premises or any portions thereof, or buildings or structures of which
space may b~~ "part, are damaged by fire or other casualty not caused by Airline,
Director SD t;tify Airline within sixty (60) days whether the space will be repaired. If
the spaG~'4'" 0 be repaired, it shall be repaired with due diligence by City, and the rent
allocjtt:l~}'t6 <the particular building, rooms, or other portion of the space rendered
unte'f@fitable shall be abated for the period from the occurrence of the damage to the
qompletion of the repairs, provided that City shall exert its best effort to provide Airline

ith temporary substitute space, if available, at such rent as deemed necessary and
easonable by City, until such time as the repairs are completed.

B. At the time of such damage, not caused by Airline, Airline shall notify Director within 30
days, if Airline will not be able to operate to its reasonable satisfaction without repair of
the damaged space.

C. If the Director shall fail to notify Airline of its decision within sixty (60) days after
destruction, City shall be deemed to have elected to terminate this Agreement as to the
space damaged and destroyed, and the Agreement shall automatically terminate as to
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such space as of the date of the damage or the entire Agreement if Airline is not able to
operate to its reasonable satisfaction as a result of the damage, provided Airline gave
timely notice as required in 9.01 B above.

ARTICLE 10: INDEMNIFICATION, EXEMPTION OF CITY, AND INSURANCE

Section 10.01 Indemnification ..
~~\

A. Except to any extent expressly provided for in the Agreement, and to the furthest ent
~

allowed by law, Airline shall indemnify, hold harmless and defend City and i~~~. tcers,
officials, employees, agents and volunteers (hereinafter referred to collectiv ~s "City")
from any and all loss, liability, fines, penalties, forfeitures, costs and dalT\~ c s (whether
in tort or strict liability including damage by fire or other casualty) alleqedtto have been
incurred by City or Airline, and from any and all claims, demands . "1\ctions in law or
equity (including attorney's fees and litigation expenses) arising 01'(. ed to have arisen
directly or indirectly out of Airline's: (i) occupancy, maintenance, and/or use of Leased
Premises; (ii) use of any Common Use Space, Exclusive Us'(:S~ace, Joint Use Space
and Preferential Use Space, upon which the Leaseqt~emises is located; or(iii)
performance of, or failure to perform, this Agreemen},,>~irline's obligations under the
preceding sentence shall not apply to any loss, liabilifY" ~1'ines, penalties, forfeitures, costs
or damages caused by the negligence, gross neglig.ente or willful misconduct of City.

~4~J
."~;7

B. Airline ack~owle~ges that any and all loss, li~IDY, fines, pen~lti~~: forfeitures,. costs and
damages lncludinq all reasonable costs~ e:xpenses and liabilities for environmental
investigations, monitoring, containm~1ty' abatement, removal, repair, cleanup,
restoration, remediation and other rert?~n~e costs, including reasonable attorneys' fees
and disbursements (whether in couKadt, tort or strict liability, including but not limited to
personal injury, death at any ti /.~ nd property damage, including damage by fire or
other casualty) arising oUH~;: 0'1' in any way connected with any violation of
Environmental Laws, rele~es or discharges of a Hazardous Substance, or the
exacerbation of a potef'(~)' environmental hazard, in each case only to the extent
occurring as a result«0f'Q,I',lh connection with: (i) Airline's occupancy, maintenance and/or
use of the Leased Pr¥'mises; (ii) Airline's use of any Common Use Space, Exclusive Use
Space, Joint US84.'pace and Preferential Use Space, upon which the Leased Premises
is located; or)~D ),irline's activities or the activities of any of Airline's representatives
(including,>.,~fl~ut limitation, any of Airline's officers, officials, employees, agents,
volunteeffj'<.~ invitees, subtenants, consultants, subconsultants, contractors or
sUbS9.J1tt~ctors) in connection with Airline's operations under this Agreement , are
exprE(§:sly within the scope of the indemnity set forth above except to the extent caused
~y <City or a third party not contractually related to Airline or resulting from a condition

",,~iix1sting prior to Airline's first occupancy of the Leased Premises.
eel'

Airline's occupancy, maintenance and use of the Premises, and use of all or any part of
Airport, including, but not limited to, use of any Common Use Space, Exclusive Use
Space, Joint Use Space and Preferential Use Space, upon which the Leased Premises
is located, shall be at Airline's sole risk and expense. Airline accepts all risk relating to
Airline's: (i) occupancy, maintenance and/or use of the Premises; (ii) Airline's use of any
Common Use Space, Exclusive Use Space, Joint Use space and Preferential Use, upon
which the Leased Premises is located; or (iii) performance of, or failure to perform, this
Agreement City shall not be liable to Airline and its insurer(s) for, and Airline and its
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Section 10.02 Insurance

insurer(s) hereby waive and release City from, any and all loss, liability, fines, penalties,
forfeitures, costs or damages resulting from or attributable to an occurrence on or about
the Premises, or all or any part of the Airport, including, but not limited to, use of any
Common Use Space, Exclusive Use Space, Joint Use Space and Preferential Use
Space, upon which the Leased Premises is located, in any way related to the Airline's
operations and activities. This waiver shall not extend to any and all loss, liability, fines,
penalties, forfeitures, costs or damages caused by the negligence, gross negligence, or
by the willful misconduct of City or City's failure to emply with its obligations under,J~is

Agreement. ~
,f

D. Airline shall promptly notify City of any occurrence on Airline's use of any r\i:liion Use
Space, Exclusive Use Space, Joint Use space and Preferential Use Spa spon which".'

the Leased Premises is located, resulting in injury or death to any persontor damage to
property of any person. < v,:~»

E. If Airline should contract any work on the Premises or sUbcontr;,~~t any of its obligations
under this Agreement, Airline shall require each consultanf~ul!)consultant, contractor
and subcontractor to indemnify, hold harmless and defen ,.city and its officers, officials,

""employees, agents and volunteers in accordance with terms of this Section.
/

F. The provisions of this Section shall survive tp~~ermination or expiration of this
agreement. 't',~~)

;:~~~~~

A. Throughout the life of this Agreemen {ifl~e shall pay for and maintain in full force and
effect all policies of insurance req~i~~,> ereunder with an insurance company(ies) either
(i) admitted by the California IlJ:s:CJ~~nce Commissioner to do business in the State of
California and rated not les~)lh~n "A-VII" in Best's Insurance Rating Guide, or (ii)
~uthorized by Cit~'s ~is'h~anager or his/her designee. The following policies of
Insurance are requIred; £4-,'1'" ,,~,

i. COM~RCIAL GENERAL LIABILITY insurance which shall be at least as
br~(dl as the most current version of Insurance Services Office (ISO)

r~,giTImercial General Liability Coverage Form CG 00 01 and include
"<~'tnsurance for "bodily injury," "property damage" and "personal and

advertising injury" with coverage for premises and operations (including
the use of owned and non-owned equipment), products and completed
operations, hangar keepers liability and contractual liability (including,
without limitation, indemnity obligations under the Contract) with limits of
liability of not less than the following:

$10,000,000 per occurrence for bodily injury and property damage
$1,000,000 per occurrence for personal and advertising injury
$10,000,000 aggregate for products and completed operations
$10,000,000 general aggregate.

In the event Airline purchases an Umbrella or Excess insurance policy(ies) to meet the
minimum limits of insurance set forth above, this insurance policy(ies) shall "follow form"
and afford no less coverage than the primary insurance policy(ies).
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B. Airline shall be responsible for payment of any deductibles contained in any insurance
policies required hereunder and Airline shall also be responsible for payment of any self
insured retentions. At no time shall City be responsible for the payment of any
deductibles or self-insured retentions. Any deductibles or self-insured retentions must
be declared to, and approved by, the City's Risk Manager or his/her designee. At the
option of the City's Risk Manager or his/her designee, either (i) the insurer shall reduce
or eliminate such deductibles or self-insured retentions as respects City, its officgJ;:s,
officials, employees, agents and volunteers; or (ii) Airline shall provide a f(Aaodal
guarantee, satisfactory to City's Risk Manager or his/her designee, gua "I\teeing
payment of losses and related investigations, claim administration ~Q defense
expenses. At no time shall City be responsible for the payment of any~;~~uctibles or
self-insured retentions. '\.

C. All policies of insurance required hereunder shall be endorse(~ provide that the
coverage shall not be cancelled, reduced in coverage or iQ\limits except after 30
calendar day written notice has been given to City. Upon(Jt~uance by the insurer,
broker, or agent of a notice of cancellation, non-renewal,,~'<f:'eduction in coverage or in
limits, Airline shall furnish City with a new certificate 9.q'Q'~pplicable endorsements for
such policy(ies). In the event any policy is due to e~1Fe during this Agreement, Airline
shall provide a new certificate, and applicable E}/J,dorsements, evidencing renewal of
such policy within 15 calendar days prior to the e~gi?ation date of the expiring policy.

e;:.)
D. The General Liability insurance policies SI1~If1te written on an occurrence form and shall

name City, its officers, officials, agentp~mployees and volunteers as an additional
insured. Such policy(ies) of insurancr;~lnall be endorsed so Airline's insurance shall be
primary and no contribution shall~">~equired of City. The coverage shall contain no
special limitations on the scope. protection afforded to City, its officers, officials,
employees, agents and volunt~)J, subject to policy terms, conditions and exclusions.

..~ i.
-'"", '

F. Airline shall furnish Cit~:,Qi{n all certificate(s) and applicable endorsements effecting
coverage required hate -nder. All certificates and applicable endorsements are to be

~$

received and approved by the City's Risk Manager or his/her designee prior to City's
execution of the't~)eement. Such evidence of insurance shall be provided City at the
following addr~s§,:"<;'

~~8),

City of Fresno - Airports Department
Properties Division

4995 E. Clinton Way
'0 <f Fresno, CA 93727

~"'''''
/~-,~*...

E'~{)tjpon request of City, Airline shall immediately make available to City's Risk Manager or
designee, at its corporate headquarters, a complete copy of any insurance policy
required under this Contract, including all endorsements, with said copy certified by the
underwriter to be a true and correct copy of the original policy. This requirement shall
survive expiration or termination of this Agreement.

G. Any failure to maintain the required insurance shall be sufficient cause for City to
terminate this Lease. No action taken by City hereunder shall in any way relieve Airline
of its responsibilities under this Lease.
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Nonliability of City

H. The fact that insurance is obtained by Airline shall not be deemed to release or diminish
the liability of Airline, including, without limitation, liability under the indemnity provisions
of this Agreement. The duty to indemnify City and its officers, officials, employees,
agents and volunteers shall apply to all claims and liability regardless of whether any
insurance policies are applicable. The policy limits do not act as a limitation upon the
amount of indemnification to be provided by Airline. Approval or purchase of any
insurance contracts or policies shall in no way relieve from liability nor limit the Iiabilit.:\of
Airline. }

~('
I. If Airline should contract any work on the Premises or subcontract any of it~J~figations

under this Agreement, Airline shall require each consultant, subconsul '$I' "contractor
and subcontractor to provide insurance protection in favor of City, '? its officers,
official~, employees, agents and volunteers in accordance with th~,,"J~~~ of each of the
preceding paragraphs, except that the consultants', sUbconsul~,ots', contractors' or
subcontractors' certificates and endorsements shall be on file \4!fth Airline and City prior
to the commencement of any work by the consultant, sUf~:~~sultant, contractor or
subcontractor.

Section 10.03

A.
r ..,

Without wavier or limitation, City shall not in any ~:iteht be liable for any acts or omissions
of Airline, its officers, officials, employees:f'~lJents, volunteer~,. invitees, .consultants,
subconsultants, contractors or subcontra~tdl1S'; or for any conditions resulting from the
operations or activities of Airline, its o~~~rs, officials, employees, agents, volunteers,
invitees, consultants, sUbconsulta~~..~ contractors or subcontractors, or for any
conditions resulting from the oper . 'n~ or activities of any other Airline, lessee, tenant,
concessionaire, vendor, supplie sultant, subconsultant, contractor, or subcontractor
except to the extent caused,.~ e negligence or willful misconduct of City or City's
failure to comply with its obf alions under this Agreement..

ARTICLE 11: ASSIGNMENT AND SUBLETTING

Merger, Assignment and Subletting

City shall not be liabl~'·:t@r Airline's failure to perform any of the obligations under this
Agreement or for a~'<.delay by Airline in the performance thereof, nor shall any such
delay or failure be"G~emed a default by City.

.,..,1'

B.

.#'"
Section 11.6

.{/'

'fline shall not at any time, directly or indirectly, transfer, convey, sublet, mortgage,
ledge, or encumber its interest under this Agreement, or any part of the Leased

Premises without the advance written approval of City, which approval shall not be
unreasonably withheld or delayed. Regardless of the foregoing, Airline may assign its
interest under this Agreement to any person, firm, or corporation with which Airline may
merge or consolidate or which may succeed to the business of Airline, and Airline shall
give written notice to Director of any such assignment and/or assignment and
assumption as soon as practical, but not later than sixty (60) calendar days prior to such
merger, consolidation, acquisition or succession, but shall not be required to provide
non-public information.
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Section 11.02 Relinquishment of Space

If Airline desires to relinquish any of its Exclusive Use Space or Preferential Use Space,
Airline will notify Director in writing of the space available, and City or Director shall use
reasonable efforts to reassign the space to another airline. No such reassignment,
vacation, transference, conveyance or sublease shall release Airline from its obligations
under this Agreement including responsibility for payment of rent, utilities, fees and ot4er
charges, without specific written consent by City to such release. Airline sb<~j lJe
responsible for returning all relinquished space to the condition upon it was give~~"" '"

C")""
, ~.'

Section 11.03 Bankruptcy
\

Section 11.01shall not apply to any valid assumption and/or assignment 9t'tt:'!§y\greement, the
leased space, or any part thereof, by a trustee, or by Airline as a debtor in\{?9ssession under the
Bankruptcy Code of 1978, as amended, including the Bankruptcy.,,,,~buse Prevention and
Consumer Protection Act of 2005 (collectively the "U. S. Bankrup~y ~ode"), provided that
adequate assurance of future performance as provided by the U/~~ Bankruptcy Code is to be
provided, in writing, as a condition of the assumption and/or~~~srgnment of this Agreement.
Such assurance shall include but shall not be limited to: ..,J

A.

B.

r;;.'t~

Adequate assurance of the reliability of the prop~~t!d source for the rental, utilities, fees
or other charges due under this Agreement JJ~9n the assumption and/or assignment of
this Agreement; ~~. f{;t'

"it:.
Adequate assurance that all other 9~SI~eration due under this Agreement shall be
forthcoming after the assumption 0 "ssignment of this Agreement and that any defaults
thereunder shall be cured; and

C. The procurement of a bon'€!, om a financially reputable surety covering any costs or
damages which the City!~~OnabIY estimated the City would incur in the event that City,
within three (3) yea~fqllowing the assumption and/or assignment of this Agreement,
becomes entitled to"'and exercises any right to reassign the lease covered by this
Agreement under~llicle 4.

~ "'"
("~$

Section 11.04 • G<'ii1'lsent

Consent by):;i any type of transfer provided for by this Article 11 shall not in any way be
construed tE! elieve Airline from obtaining further consent for any subsequent transfer,
assignt'Q.ent and/or assumption of any nature whatsoever.

~{....>,"

(l:P' ARTICLE 12: DEFAULTS

Section 12.01 Default

If Airline and/or its affiliates, subsidiaries and code share partners (1) fails to pay rent or any
other payment past due hereunder within ten (10) calendar days after receipt of written notice of
a past due account under Section 5.05 or elsewhere in this Agreement, or (2) fails to commence
immediately to keep and perform any of its other covenants and agreements within ten (10)
calendar days after receipt of written notice, or (3) fails to continue to complete, in a timely
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manner, any of its covenants and agreements after performance is commenced, or after the
filing of any petition, proceedings, or action by, for, or against Airline under any insolvency,
bankruptcy, or reorganization act of law, then an event of default shall occur under this
Agreement and, at the election of City:

A. Without terminating this Agreement, City may reenter the Leased Premises and improve
and relet all or any part of it to others, for the account of Airline, including costs of
renovation necessitated by the neglect of Airline, its agents, or its employees anQ~a

reasonable administrative fee to City (in accordance with its cost accounting proc~.P.ifes)
for all costs incurred, for all sublease rentals received, and Airline shall <Qro);;ptly
reimburse City for any deficiency in rentals or other payments receive Q,di~r such
subletting, as compared to Airline's obligations hereunder. City shall us easonable
commercial efforts to sublet the premises. 1 \

ents Permittin Termination b CitSection 13.02

c

B. At any time before or after a reentry and reletting as provided ir: icle 11, City may
terminate Airline's rights under this Agreement as provided it1.,~t\rticle 13, without any
restriction upon recovery by City for past due rentals and oth6'f~bllgations of Airline. City
shall have all additional rights and remedies as may be pr,,~Cled to landlords by law.

C. Notwithstanding any of the provisions hereof, auto~afi~IIY and immediately upon the
occurrence of an event of default by Airline, the t~J;{l1 'Of this Agreement shall convert to
month-to-month, commencing on the date of>:...!We automatic conversion and shall
terminate upon thirty (30) days written notic7;f~m the City to Airline. The conversion of
the term of this Agreement pursuant to t~~s Cection shall not discharge any of Airline's
obligations hereunder nor affect any .~.the City's other remedies set forth herein;
provided, however, that the terminatiQ'~~of this Agreement shall discharge subsequent
Airline obligations hereunder. ..('~~~)

,(''\'-<
AR"P~t.;zf: 13: TERMINATION

'" ~

Section 13.01 Conditions otLfli*sed Premises at Termination
/~~~~~~¥ '~¥

Upon termina!ion of this A~~~ment, ~i.rline shal~ yield and deliver to City the L~ase~ Premi~es
promptly and In a clean,~)a.tlltary condition, and, If necessary, restored to the satisfaction of City,
reasonable wear and It?gr'''excepted.

A. City'." Y terminate this Agreement upon sixty (60) calendar days' written notice and all
gf its obligations hereunder and may exercise all rights of entry and reentry upon the

(j~('eased Premises available under law, upon or after the occurrence of anyone of the
t'following events:

1. Airline and/or its affiliates flying on behalf of Airline, subsidiaries and/or code share
partners is in arrears in the payment of the whole or any part of the amounts
agreed upon hereunder for a period of ten (10) days after Director has notified
Airline in writing that payment was not received when due;

2. Airline files in any court a petition in bankruptcy or insolvency or for the
appointment of a receiver or trustee of all or a portion of Airline's property;
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3. Airline makes any general assignment for the benefit of creditors;

4. Airline abandons the Leased Premises;

5. Airline defaults in the performance of any of the covenants and conditions required
herein (except rental payments) to be kept and performed by Airline, and such
default continues for a period of thirty (30) days after receipt of written notice fr,~&m

Director to cure such default; " ~ ~

6. Airline is adjudged a bankrupt in involuntary bankruptcy procedures;

7. Airline is made a party to any receivership proceeding in which a receiver is
appointed for the property or affairs of Airline where sucJl:,t~~ivershiP is not
vacated within sixty (60) days after the appointment of such r~.,.~ffii'Ver;

~\
8. Airline reduces its regularly scheduled service at the A~poh to less than two (2)

flights per week day unless such reduction of se~tE'e is directly attributable to
circumstances for which Airline is not responsjbJ~'( and which are beyond its
reasonable control; or <{; '\~}

,''';, <

9. The abolition, limitation, or restriction by arYo/~~ct of federal, state or local authority
under which these Premises are bein~/t(~sed, except with respect to legislation
that grants authority to a successor. '<, (J

tX""
1O. Ai,rline and/or i~s affiliate~, sUb~I~'~/~s and/o~ code share partn~rs fail~ to comply

with PFC requirements mclu . '§' those requirements set forth m Section 5.07 of
this Agreement.

11. Redevelopment of the....J\ rport that necessitates relocation of Airline from Leased
I'~.. l<_

Premises. "0'
/.

B. In any of the afore~d events, City may take immediate possession of the Leased
Premises in any i@ul manner including any and all improvements thereon and remove
Airline's effect '7

< i

C. Failure ~t9t;. to declare this Agreement terminated upon th~ default .of Airline ~or any ?f
the r . s set out shall not operate to bar or destroy the nght of City to termmate this
Agr ent by reason of any subsequent violation of the terms of this Agreement.

~

D. t:~~'0 receipt or acceptance of money by City from Airline after the expiration or termination
aof this Agreement, or after the service of any notice, or after the commencement of any

." suit, or after final judgment for possession of the Leased Premises, shall reinstate,
continue, or extend the terms of this Agreement, or affect any such notice, demand or
suit or imply consent for any action for which City's consent is required or operate as a
waiver of any right or remedy of City including any right to lawfully retake and resume
possession of the Leased Premises.
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ARTICLE 14: GENERAL PROVISIONS

Section 14.01 Compliance with Law

itsB.

A. Airline shall not use the Leased Premises or any part thereof, or knowingly permit the
same to be used by any of its employees, officers, agents, subtenants, invites, or
licensees for any illegal purposes and shall, at all times during the term of this
Agreement, comply with all applicable ordinances and laws of any City, county, or st.~te

government or of the U.S. Government, and of any political division or sUbdivisj~ br
agency, City, or commission thereof which may have jurisdiction to pass.~.~s or
ordinances or to make and enforce rules or regulations with respect (the uses
hereunder or the Leased Premises.

At all times during the term of this Agreement, Airline shall, ip,: ''>,

activities and operations at the Airport: ~~~).
~

...."<'~'"'~

1. Comply with and conform to all present and future stattit~sjand ordinances, rules
and regulations promulgated thereunder, of all f~€J~r:BI, state, local and other
governmental bodies of competent jurisdiction th~~f:>Ply in any manner to Airline
or Airline's operations and activities under this ~re'~ment. This includes but is not
limited to the FAA Assurances in EXhibi~)<'~1' which is attached hereto and
incorporated herein. '='

1'.,

2. Ma.ke, at its ?wn expense, all no~str~~i~1 imp~ovements, repairs,. and alt~rations
to Its Exclusive Use Space (subJ~efj\;to prior written approval of City), equipment,
and personal property that are(,e\:!'6ired to comply with or conform to any such
statutes and ordinances. /"~.,#

r)"«!
3. Be and remain under t~ts~.Agreement an independent contractor of City with

respect to all installaU,n~, construction and services performed by or on behalf of
Airline hereunder, a therwise.

~ v$.
#" '«''<,

Section 14.02 Notices X'"r·\·
~"J

Any notice u'}d~J 'the terms of this Agreement shall be in writing and sent by certified
mail, return ~eJ3eipt requested or by any nationally recognized overnight delivery service,
or deliv <:f¥ersonally. The deemed date of any notice shall be the date the notice is
recei personally served, or 3 days following sufficient service by mail. If such
noti given by Airline it shall be submitted to:

A.

t Fresno Yosemite International Airport
4995 East Clinton Way
Fresno, CA 93727-1504
Director of Aviation
or to such revised address as notified by City

If such notice is given by City, it shall be submitted to:

Delta Air Lines, Inc.
Vice President, Corporate Real Estate
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Department 877
1030 Delta Boulevard
Atlanta, GA 30354

A party may change it notice address of record by written notice thereof given in the manner
provided herein.

Successors and Assigns BoundSection 14.03

This Agreement shall be binding upon and inure to the benefit of the success~!:~

the parties hereto. A~<*,,,<$~
( ~
"'¢."'.;r.#

Section 14.04 Governing Law, Venue and Attorney's Fees ""j..
'~1

A. This Agreement and all disputes arising hereunde~(:t}all be governed by the laws
of the State of California, and exclusive ven4e~trr~any and all actions arising
under this Lease shall be laid in a state or r«deral court located in the Judicial
District of Fresno County, California. '>~)

B. In any action or proceeding Whic~,,'$',~~ssor or Lessee may be required to
prosecute to enforce its respecti9'e", N'ghts under this Lease, the unsuccessful
party therein agrees to pay all\6lJ'Sts incurred by the prevailing party therein,
including reasonable interest~j'CI attorneys' fees, to be fixed by the court, and
said costs, interest, and ae,ffleys' fees shall be made a part of the judgment in

~

said action. '%

B. If notice is given in any other manner or at any other place, it will also be given at"tlJe
place and in the manner specified above. , 'J

Section 14.05 Subordination to Ai~~ements with U.S. Government
'V• ,t~'

This Agreement is subject ~d\subordinate to the provisions of any agreements heretofore or
hereinafter made betwe~, <the City and the United States, relative to the operation or
maintenance of the AirpoCt;;'the execution of which has been required as a condition precedent
to the transfer of fed '''''y rights or property to City for Airport purposes, or to the expenditure of
federal funds for "Improvement or development of the Airport, including the expenditure of
federal funds f . development of the Airport in accordance with the provisions of the Federal
Aviation Ac fi' 58, as it has been amended from time to time. City covenants that it has no
existing agree ents with the United States in conflict with the express provisions hereof.,.

~"¥'~M
Secti~8·14.06 Nonwaiver of Rights

>,

non-enforcement by either party of the breach of any term, covenant or condition herein
stipulated, shall never be construed to be a waiver of any other or succeeding breach of any
term, covenant or condition herein imposed upon the other party, and the acceptance of
payments of any amounts due or to become due hereunder in any other way or manner, or at
any other time than herein provided, shall never be construed as a waiver of the right of City of
any of the provisions herein imposed upon Airline.
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Section 14.07 Federal Aviation Act, Section 308

Nothing herein contained shall be deemed to grant to Airline any exclusive right or privilege
within the meaning of Section 308 of the Federal Aviation Act, as amended or succeeded, for
the conduct of any activity on the Airport, except that, subject to the terms and provisions
hereof, Airline shall have the right to exclusive possession of the Exclusive Use Space leased to
Airline under the provisions of this Agreement.

~~.
Section 14.08 Severability r{l) »

c'\

If one or more clauses, sections, or provisions of this Agreement shall be held to,'laclnlawfUI,
invalid, or unenforceable, it is agreed that the remainder of the Agreement shall ~~t"ire affected
thereby. '(

Section 14.09 Headings
,<>~

The headings of the several articles and sections of this Agreeme(i, are inserted only as a
matter of convenience and for reference and in no way define, Uf16it, 'or describe the scope or
intent of any provisions of this Agreement and shall not be constf~.J~d to affect in any manner the
terms and provisions hereof or the interpretation or constructi9r\,-t'hereof.

.",i'~""

Section 14.10 Bad Checks
< ~,

Any checks returned due to insufficient funds or f~~'Y other reason caused by Airline will incur
a charge for handling, to be paid by Airline upqrp:proper invoice. This charge will consist of all
identifiable expenses with a minimum chargrPt, twenty-five dollars ($25.00) for each check not
to exceed the maximum charge allowed~~~W.

Section 14.11 Assignment by CittlaWther Successor in Interest
'>" '{

City may assign or otherwise corJt~y its interest, rights, duties, and/or obligations hereunder to
any extent allowed by law. !fl)~is'" regard City or its assignee may assign, pledge or take other
appropriate actio~ with rej",?ect to this Agreement and their rights an~ intere~ts hereunder for
any purpose relating to ttJaJssuance of bonds or other revenue generating devices.

~t~ ~".)'

~

Section 14.12 itllhbrization

Airline cove at it is licensed and authorized to do business in the State of California.

Section 14t13 Removal of Disabled Aircraft

all promptly remove any of its disabled aircraft from any part of the Airport (including,
ut limitation, runways, taxiways, aprons, and aircraft parking positions) and place any such

disabled aircraft in such storage areas as may be designated by Director. Airline may store such
disabled aircraft only for such length of time and on such terms and conditions as may be
established by Director. If Airline fails to remove any of its disabled aircraft promptly, Director
may, but shall not be obligated to, cause the removal and storage of such disabled aircraft,
provided, however, the obligation to remove or store such disabled aircraft shall be consistent
with federal laws and regulations, includinq those of the FAA and the National Transportation
Safety Board (NTSB). Airline agrees to reimburse City for all costs of such removal and storage;
f.\Oi\-Delta Airlines January 2013 Council DrafLdocx 39 of 44



and Airline, furthermore, hereby releases City from any and all claims for damage to the
disabled aircraft or otherwise arising from or in any connected with such removal by City, except
to the extent caused by the active negligence or willful misconduct of City, its agents, or its
employees.

Section 14.14 Quiet Enjoyment

Force MajeureSection 14.15

Except to any extent otherwise expressly provided in this Agreement, City covenants 4t;ld
agrees that Airline on paying the rent (and other charges herein provided for) and observi lid
keeping the covenants, conditions, and terms of this Agreement, shall lawfully and qut~. hold,
occupy and enjoy the Leased Premises during the term of this Agreement without tAla-ranee or
molestation by City or any person claiming under Lessor. '<Y

Independent Contractor

No party to this Agreement is responsible to the other party for nonli~rformance or delay in
performance of the terms and conditions herein due to acts of God,~()~ of government, wars,
riots, strikes, accidents in transportation, fuel or material shortag~(:'(gr other causes beyond the
control of a party. ,;r.,,'t..., •

.# ~. ';,
4.,/<"/

'\.Section 14.16

Airline is and throughout this Agreement shall b " n independent contractor and not an
employee, partner or agent of the City. Neither Ra-' shall have any right to control, supervise
or direct the manner or method or choice bX~hich the other party or its contractors shall
perform its or their work or function. Howevrt,':~ach party shall retain the right to verify that the
other is performing its respective obligatio lrlaccordance with the terms hereof.

,f""",

Neither the Airline, nor any of its offia.:~S*lassociates, agents or employees shall be deemed an
employee of the City for any pur~~~. Airline shall not be entitled to nor shall it receive any
benefit normally provided to empJlQ€es of the City such as, but not limited to, vacation payment,
retirement, health care or si~,;):aY. The City shall not be responsible for withholding income or
other taxes from the paym"""eXfs made to Airline. Airline shall be solely responsible for filing all
returns and paying anYlt~~Ome, social security or other tax levied upon or determined with
respect to the paymellIs,;nade to Airline pursuant to this Agreement.

• (l~"J
Section 14.17 '<1rrtnershi /Joint Venture

This Agree.~ does not evidence a partnership or joint venture between Airline and City.
Except to -any extent expressly provided for in this Agreement, (i) the City does not grant,
conve r delegate to Airline any tangible or intangible property interest or express or implied
a license, right or authority, (ii) Airline shall have no authority to bind the City absent its

ss written consent, (iii) either Party shall be free from obligations or liabilities under
contracts entered by the other, and (iv) each Party shall bear its own costs/expenses in pursuit
hereof.

Section 14.18 Compliance with ADA and Other Handicap Access and Nondiscrimination

Airline agrees that with respect to the Leased Premises including leased Aircraft Parking Areas
and loading bridges, Airline shall be responsible, at Airline's cost, for compliance with the
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Americans with Disabilities Act of 1990 ("ADA", 42 U.S.C. 12101 et seq.) and the regulations
and Accessibility Guidelines for Buildings and Facilities issued pursuant thereto. Airline
recognizes that the City is a public entity subject to Title II of the ADA. To the extent permitted
by law, Airline shall assume and be obligated to comply with any obligations to which the City
may be subject to under Title II of the ADA with respect to any programs, services, activities,
alterations or construction conducted or undertaken by Airline at its premises. Airline shall also
be responsible, at Airline's cost, for compliance with any applicable handicap accessibility laws,
including, but not limited to, the Air Carriers Access Act CACAA", 49 U.S.C. 41705), <~};:ld

regulations implementing the ACAA. S

Section 14.19 Compliance with Environmental Laws 't7,~

".0""""
Airline shall, in conducting any activity or business at the Airport, including {~vironmental
responses or remedial activities, comply with all applicable EnvironmentaI:~'~.s, including but
not limited to Environmental Laws regarding the generation, storage, u(~)lransportation and
disposal of solid wastes, Hazardous Materials, or other contaminants aO:~ regarding releases or
threatened releases of Hazardous Materials or other contaminants in"tQ) environment.

.c-
A. Review of Environmental Documents. Airline, at t9~~~~quest of City, shall make

available for the inspection and copying upon reas~a9'e notice at a reasonable time,
any or all of the documents and materials Ai(Un~' has prepared pursuant to any
Environmental Law or submitted to any governri!f~fllal regulatory agency; provided, that
such documents and materials are not proteo(~d from disclosure by a court order, any
available self audit privilege, attorney wor.:k 1610duct doctrine or attorney client privilege
and are pertinent to Airline's rights and Q tions under this Agreement at the Airport or
to the Leased Premises. Such docuJI\e\l s and materials released to the City shall be
kept confidential to the fullest extelJ!;~iJ6wed by law. If any applicable Environmental Law
requires Airline to file any nOJJ{e-l or report of a release or threatened release of
Hazardous Materials on, undS{)QF(about the Leased Premises or the Airport, Airline shall
provide a draft copy of sue eport or notice to the City to the extent practical given time
constraints imposed by <}R: .'Cable Environmental Laws and Airline shall consult with City
and give due consid~~t1~n to the City's comments and concerns prior to submitting such
notice or report to th~appropriate governmental agency.

r-;
~.~",•.#

B. Access of Emlj~Qn\rnental Inspection. On reasonable notice and at a reasonable time,
City shalt ~ve access to the Leased Premises to inspect the same, with a
represeRteti~§ of Airline to be present during such access and inspection, in order to
conf~~'J:'i'§( the Airline is using the Leased Premises in accordance with applicable
Envit~mental Laws. Airline, at the request of City and at City's expense, shall conduct
~uGh testing and analysis as is reasonable and necessary to ascertain whether Airline is

/~~sing the Leased Premises in compliance with applicable Environmental Laws; provided
'vthat if the testing and analysis determines that Airline's use is not in compliance with

applicable Environmental Laws, then Airline shall bear the reasonable cost of such
testing and analysis . Any such tests shall be conducted by qualified independent
experts chosen by Airline and subject to City's approval which approval will not be
unreasonably withheld. Copies of reports from any such testing shall be provided to City
upon receipt by Airline.

C. Environmental Non-compliance. If, after reasonable notice to Airline and opportunity for
Airline to commence measures to address compliance, Airline fails to comply with any
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applicable Environmental Laws, City, in addition to its rights and remedies provided at
law or in equity, may lawfully enter the Leased Premises and take all reasonable and
necessary measures, at Airline's expense, to insure compliance with Environmental
Laws.

D. Duty to Notify City. In the event of a release or threatened release of Hazardous
Material into the environment, excluding de minimis releases, relating to or arising out of
Airline's use or occupancy of the Leased Premises or in the event any claim, dema.!ld,
action or notice is made against Airline regarding Airline's failure or alleged faj~~ 10
comply with any Environmental Laws at the Leased Premises, Airline pro~ly shall
notify City by telephone, followed by written notice and shall provide City .'Ji>~aopies of
any written claims, demands, notices, or actions so made. <'<"

t
E. Environmental Remediation. Airline shall undertake such steps tq"JeiU~dy and remove

releases of any Hazardous Materials resulting from the acts or om~§)'()ns of Airline on or
under the Leased Premises, as are necessary and reasonable to protect the public
health safety and the environment as required by applicable ~~l}onmental Laws. Such
work shall be performed at Airline's sole expense after A,:{(he submits to City a written
plan for completing such work and receives the prio tten approval of City which
approval shall not be unreasonably withheld. City~ have the right to review and
inspect all such work at any time using consultanJ,and representatives of its choice at
City's expense.. Specific cleanup levels for any etl,yifonmental remediation work shall be
in compliance with all of the applicable Envi~, ental Laws. To the extent that City is
named in any enforcement action or lawsuit any party in connection with a release of
Hazardous Materials or noncompliancEt~:th Environmental Laws caused by Airline at
the Leased Premises, Airline shall qe,f~na City and indemnify and hold harmless City
and its officers, employees and(~~rits from any costs, damages or fines resulting
therefrom, except to the extent sa~~ed by City or a third party not contractually related to
Airline or resulting from a C'\>.,f;ilOition existing prior to Airline's first occupancy of the
Leased Premises. • \

Section 14.20 CovenantJllc;l"toGrant More Favorable Terms

'"City shall not enter into ~'Y' lease, contract or other agreement with any other airline providing
service at the Airp0'1¢JNp[ch contains any rates, charges and/or terms more favorable to such
airline than the rat ;t~Md charges payable hereunder by the Airline or terms unless the City also
makes those m ,a'vorable terms available to the Airline; provided, however, that this Section
shall not bet;~lf ~Ie to charges for th~ use of the Airpo.rt on a "per use" basis and provided
further that tt!J~ Section shall not be applicable for any waiver of rental, fees and charges for a
limited eriod of time that may be implemented by City in compliance with U.S. Department of
Trans 'ation guidelines concerning the use of airport revenue.

~~tn 14.21 Interpretation of Provisions

Nothing herein contained shall be construed or interpreted, in any manner whatsoever, as
limiting, relinquishing or waiving any of the rights of ownership enjoyed by City in and to Airport
property, or in any manner waiving or limiting City's control over the operation, maintenance,
etc., of Airport property or in derogation of such governmental rights as City possesses, except
as is specifically set forth herein.
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Section 14.22 Interpretation of Agreement

The parties acknowledge that this Agreement in its final form is the result of the combined
efforts of the parties and that, should any provision of this Agreement be found to be ambiguous
in any way, such ambiguity shall not be resolved by construing this Agreement in favor or
against any party, but rather by construing the terms in accordance with their generally
accepted meaning.

Cumulative RemediesSection 14.23
~ '..,-,

f""""':::~"~
No remedy or election hereunder shall be deemed exclusive but shall, wherever',$sible, be
cumulative with all other remedies at law or in equity.

Section 14.24 Non-Solicitation

Entire AgreementSection 14.26

Airline represents and warrants that it has not paid or agreed to 4Qay any compensation,
contingent or otherwise, to solicit or procure this Agreement or any rigq:fsihenefits hereunder.

~~~
4:\)'<'~"

;/"''''<'.,
Section 14.25 Precedence of Documents «"';
In the event of any conflict between the body of this Agrf~m~nt and any Exhibit or Attachment
hereto, the terms and conditions of the body ot~is Agreement shall control and take
precedence over the terms and conditions e{Sp(e5~sed within the Exhibit or Attachment.
Furthermore, any terms or conditions containe~~thin any Exhibit or Attachment hereto which
purport to modify the allocation of risk betw~n\tlle parties, provided for within the body of this
Agreement, shall be null and void. '!i::,J

~

"....OJ<,

This Agreement, together with ",a'Q~~xhibits, documents and instruments attached hereto and
incorporated herein, constit!fte('\l:l1e entire agreement between the parties hereto, and all other
representations or statemenl( heretofore made, verbal or written, are merged herein, and this
Agreement may be ametqG@d only in writing, and executed by duly authorized representatives of
the parties hereto. '....

III ./'

III
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ARTICLE 15: SIGNATURE

r~
Delta ~lll..jhes, Inc.
Vicl<"'~sident, Corporate Real Estate
De'f>:~ftment 877

., 0 Delta Boulevard
tlanta, GA 30354

DELTA AIR LINES, INC.
A Delaware Corporation

Title: -,.---"""''-- _

Kevin R. Meikle
Director of Aviation (Interim)

Deputy

______________ By: ~By:

CITY OF FRESNO, CALIFORNIA
A Municipal Corporation

Address for Notice:
City of Fresno
Airports Department
4995 E. Clinton Way
Fresno, CA 93727

ATTEST:
Yvonne Spence, CMC
City Clerk

By: _

IN WITNESS WHEREOF, City has caused this Agreement to be executed and issued by its
Director of Aviation, and Airline, by the signature(s) of its duly authorized officer(s) hereunto
below affixed, has accepted this Agreement and acknowledged and/or agreed to all of the
terms, covenants, conditions, warranties, agreements, and provisions herein contained, as of
the day and year first above written.

By: .....,...,""'" _

~~
.r.,.~/

APPROVED AS TO FORM<>;~~.,,¥¥'
Francine M. Kanne '.~

City Attorney, Interim

Ex ibit A
Exhibit B
Exhibit C
Exhibit D
Exhibit E
Exhibit F

Leased Premises Terminal Building
Terminal Common Use Area
Operation and Maintenance Responsibilities
Affiliates, Subsidiaries and Code Share Partners
FAA Assurances
Monthly Operations Report
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Exhibit "C"
OPERATIONS AND MAINTENANCE RESPONSIBILITIES

FRESNO YOSEMITE INTERNATIONAL AIRPORT

Joint Use and
Preferential Use

Item Exclusive Use Common Hold Rooms Aircraft
and Shared Use Parking Areas

Use
1. Air conditioning

a. Maintenance FYI FYI FYI FYI
b. Operation FYI FYI FYI FYI

2. Heating
a. Maintenance FYI FYI FYI FYI
b. Operation FYI FYI FYI FYI

3. Lighting
a. Maintenance Airline FYI FYI FYI
b. Bulb replacement Airline FYI FYI FYI

4. Electrical
a. Maintenance FYI (a) FYI FYI FYI
b. Usage Airline FYI, Airline FYI FYI, Airline (b)

(b)
5. Water

a. Operation FYI FYI FYI FYI
b. Distribution FYI FYI FYI FYI
c. Fixtures FYI FYI FYI FYI
d. Usaqe Airline FYI FYI FYI

6. Sewage
a. Operation FYI FYI FYI FYI
b. Distribution FYI FYI FYI FYI
c. Fixtures FYI FYI FYI FYI
d. Usaqe Airline FYI FYI FYI

7. Restrooms
a. Maintenance FYI FYI FYI FYI
b. Janitorial Airline FYI FYI FYI

8. Building maintenance
a. Structural FYI FYI FYI FYI
b. Non-Structural Airline FYI FYI FYI
c. Exterior FYI FYI FYI FYI

9. Ramp
a. Sweeping N/A N/A N/A Airline (c)
b. Maintenance/Repair N/A N/A N/A FYI



Joint Use and
Preferential Use

Item Exclusive Use Common Hold Rooms Aircraft
and Shared Use Parking Areas

Use
10. CustodiallTrash Airline FYI FYI Airline
11. Window cleaning

a. Exterior FYI FYI FYI FYI
b. 1Interior Airline FYI FYI FYI

12. Access Control Airline, FYI FYI N/A FYI
13. Equipment

a. Signage Airline FYI FYI, Airline (d) N/A
b. MUFIDs N/A FYI FYI N/A
c. Loading Bridges N/A FYI N/A FYI
d. Baggage Belts N/A FYI FYI FYI
e. Outgoing baggage N/A N/A FYI FYI
f. CUTE Systems N/A FYI FYI FYI

14. Painting/decorating
a. Exterior FYI FYI FYI N/A
b. Interior Airline FYI FYI N/A
c. Cellinq Airline FYI FYI N/A

(a) Airline is responsible for any electrical fixtures or services installed by Airline.
(b) Electrical usage consists of ground power for aircraft. Airline is responsible for any electrical fixtures or

services installed by Airline.
(c) Airline is responsible for cleaning debris on ramp from terminal building to a point 20 feet beyond the tail

of the aircraft. City maintains the runway, taxiways, and balance of the ramp on the airfield area.
(d) Airline must apply for and receive approval from City prior to any sign installation.

Note: All areas not part of Airline's leased premises will be City's responsibility; however, City will not be
responsible for any systems or services installed by Airline unless otherwise agreed to by the parties in writing
prior to installation.
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FRESNO YOSEMITE
INTERNATIONAL AIRPORT

Listing of Airlines Affiliates, Subsidiaries, and Code Share Partners:

Airline Name: _

1.

2.

3.

4.

5.



This page intentionally left blank.



EXHIBIT "E"



This page intentionally left blank.



ASSURANCES REQUIRED BY THE FEDERAL AVIATION ADMINISTATION
(August 1998 Edition)

SECTION A
PURPOSE, CLASSES OF ACTIVITIES, APPLICABILITY OF ASSURANCES

AND
DEFINITION OF TERMS

1. PURPOSE:

The City of Fresno, California, an airport owner subject to both Federal Grant Agreement
obligations and terms, covenants and conditions of Surplus Property Instruments of Disposal at
the Fresno Yosemite International Airport (FYI) and Federal Grant Agreement obligations at
Fresno-Chandler Downtown Airport (FCH), is required by the Federal Aviation Administration
(FAA) to include specific provisions, addressing, among other things, the requirements of Title
VI of the Civil Rights Act of 1964, Exclusive Rights prohibitions, and Affirmative Action items
contained in Title 14 Code of Federal Regulations Part 152, within all agreements (including,
without limitation, leases, licenses, permits, and contracts) between said City and any and all
entities who use or perform work or conduct activities on City-owned airport premises for
aeronautical or non-aeronautical purposes; therefore, the purpose of this Exhibit is to
appropriately incorporate within the "Agreement," to which it is attached and made a part of by
reference therein, the sixteen (16) numbered provisions contained within Section "B",
"ASSURANCES," below.

2. CLASSES OF ACTIVITIES:

The applicability of each of the sixteen (16) numbered provisions contained within
Section "B," "ASSURANCES," below, to that certain "Agreement" to which this Exhibit is
attached and made a part of by reference therein, is, among other things, dependent upon the
type of work to be performed and/or the type of activities to be conducted at the airport(s) by the
Lessee, Permittee, Licensee, Operator, etc., named therein, pursuant to and in accordance with
those certain rights, privileges, uses, and operations, expressly granted and/or authorized
thereunder; therefore, the following activity classifications, as established by the FAA, are
provided for the information and guidance of all concerned:

a. Direct and Supportive Aeronautical: The following activities, commonly conducted on
airports, are AERONAUTICAL ACTIVITIES:

(1) Air Carrier
(2) Charter Operations
(3) Pilot Training
(4) Aircraft rental and sightseeing
(5) Aerial Photography
(6) Crop dusting
(7) Aerial Advertising and Surveying
(8) Aircraft Sales and Services
(9) Sale of Aviation Petroleum products (whether or not conducted in conjunction

with other included activities)
(10) Repair and Maintenance of Aircraft
(11) Sale of Aircraft Parts

FAA Assurances Exhibit "E"
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(12) Any other activities which, because of their direct relationship to the operation of
an aircraft, can appropriately be regarded as an "aeronautical activity."

b. Complimentary Aeronautical: The following activities, when conducted on airports,
are COMPLIMENTARY AERONAUTICAL ACTIVITIES:

(1) Ground Transportation (taxis, car rentals, limousines)
(2) Restaurants
(3) Barber Shops
(4) Auto Parking Lots
(5) Recreational Facilities
(6) Any other commodities, services or accommodations made available to the

general public.

c. Non-Aeronautical: The following activities, when conducted on airports, being neither
"Direct and Supportive Aeronautical" nor "Complimentary Aeronautical," as defined above, are
NON-AERONAUTICAL ACTIVITIES.

(1) Manufacturing
(2) Agriculture
(3) Any other activity not appropriately falling within the abovesaid "Direct and

Supportive Aeronautical" and/or "Complimentary Aeronautical" classifications.

3. APPLICABILITY OF NUMBERED PROVISIONS WITHIN SECTION "B,"
"ASSURANCES," BELOW TO CLASS(ES) OF ACTIVITIES SPECIFIED WITHIN
PARAGRAPH 2, ABOVE:

The applicability of the numbered provisions within Section "B," "Assurances," below, to
the respective classes of activities specified within subparagraphs 2a, b, and c, of this Section
"A," above, is as follows:

ACTIVITY CLASS
NUMBERED PROVISIONS APPLICABLE TO CLASS

FYI AGREEMENTS FCH AGREEMENTS

Direct and Supportive Aeronautical
Complimentary Aeronautical
Non-Aeronautical

1 thru 16
1 thru 14 & 16
1 thru 14 & 16

1 thru 15
1 thru 14
1 thru 14

4. DEFINITION OF TERMS USED WITHIN SECTION "B," "ASSURANCES," BELOW

In order to facilitate ease of fulfillment of the requirement specified within paragraph 1 of
this Section "A," this Exhibit is designed to be attached to and made a part of all City of Fresno
Airport's "Agreements," including, without limitation, leases, licenses, permits, contracts, etc.;
therefore, in the event the "Agreement" to which this Exhibit is attached and made a part of by
reference therein shall be other than a lease or be a lease within which the parties thereto are
therein called or referred to other than "Lessor" and "Lessee," then, where the terms "LESSOR,"
"LESSEE," and "LEASE" appear, as shown, within the sixteen (16) numbered "ASSURANCES"
listed within Section "B," below, said terms shall be deemed to mean "CITY OF FRESNO,
CALIFORNIA," "THE OTHER PARTY TO THE PARTICULAR AGREEMENT" (e.g., Licensee,
Permittee, Concessionaire, Operator, etc.), and the "AGREEMENT" itself (regardless of title,
type and/or description, including, without limitation, Leases, Agreements, Licenses, Permits,
and Contracts) respectively; and where the terms "LAND LEASE" and "LEASED PREMISES"
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(and all the terms "LAND LEASED" and "LEASED PREMISES" (and all reasonably readily
identifiable derivations thereof) appear, said terms shall be deemed to mean the land(s) and/or
premises specifically identified within the "Agreement" as being that/those to which leasehold
interests are expressly granted and/or those in, upon, to and/or from which tenancies,
occupancies, use(s), operation(s), and/or access(es) by the Lessee, Permittee, Licensee,
Operator, Concessionaire, etc., are expressly authorized. In all cases, where the term
"AIRPORT" appears, as shown, it shall be deemed to mean the particular airport(s) (i.e., either
the Fresno Yosemite International Airport or the Fresno-Chandler Downtown Airport, or both) as
identified within the "Agreement" between the parties as being the Airport(s) to which the
"Agreement" pertains.

SECTION B
ASSURANCES

1. The "LESSEE," for itself, its heirs, personal representatives, successors in interest, and
assigns, as a part of the consideration hereof, does hereby covenant and agree (as a covenant
running with the land if the "Agreement" to which this Exhibit is attached is a lease) that in the
event facilities are constructed, maintained, or otherwise operated on the said property
described in this "LEASE" for a purpose for which a U.S. Department of Transportation (DOT)
program or activity is extended or for another purpose involving the provision of similar services
or benefits, the "LESSEE" shall maintain and operate such facilities and services in compliance
with all other requirements imposed pursuant to Title 49, Code of Federal Regulations, DOT,
Sub-title A, Office of the Secretary, Part 21, Nondiscrimination in Federally-Assisted Programs
of the Department of Transportation Effectuation of Title VI of the Civil Rights Act of 1964, and
as said Regulations may be amended.

2. The "LESSEE," for itself, its personal representatives, successors in interest, and
assigns, as a part of the consideration hereof, does hereby covenant and agree (as a covenant
running with the land if the agreement to which this Exhibit is attached is a lease) that: (1) no
person on the grounds of race, color, or national origin shall be excluded from participation in,
denied the benefits of, or be otherwise subjected to discrimination in the use of said facilities, (2)
that in the construction of any improvements on, over, or under such land and the furnishing of
services there on, no person on the grounds of race, color, or national origin shall be excluded
from participation in, denied the benefits of, or otherwise be subject to discrimination, (3) that
the "LESSEE" shall use the "premises" in compliance with all other requirements imposed by or
pursuant to Title 49, Code of Federal Regulations, Department of Transportation, Subtitle A,
Office of the Secretary, Part 21, Non-discrimination in Federally-Assisted Programs of the
Department of Transportation Effectuation of Title VI of the Civil Rights Act of 1964, and as said
Regulations may be amended.

3. That in the event of breach of any of the above nondiscrimination covenants, "LESSOR"
shall have the right to terminate the "LEASE" and to reenter and repossess said land and the
facilities thereon, and hold the same as if said "LEASE" had never been made or issued. This
provision does not become effective until the procedures of 49 CFR Part 21 are followed and
completed including expiration of appeal rights.

4. "LESSEE" shall furnish its accommodations and/or services on a fair, equal and not
unjustly discriminatory basis to all users thereof and it shall charge fair, reasonable and not
unjustly discriminatory prices for each unit or service; PROVIDED, THAT the "LESSEE" may be
allowed to make reasonable and nondiscriminatory discounts, rebates or other similar type of
price reductions to volume purchasers.
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5. Non-compliance with Provision 4 above shall constitute a material breach thereof and in
the event of such non-compliance the CITY OF FRESNO, CALIFORNIA ("LESSOR") shall have
the right to terminate this "LEASE" and the estate hereby created without liability therefor or at
the election of the "LESSOR" or the United States either or both said Governments shall have
the right to judicially enforce Provisions 1, 2, 3 and 4 above.

6. "LESSEE" agrees that it shall insert the above five (5) provisions in any lease,
agreement, contract, etc., by which "LESSEE" grants a right or privilege to any person, firm or
corporation to render accommodations and/or services to the public on the "premises" herein
"LEASED."

7. The "LESSEE" assures that it will undertake an affirmative action program as required
by 14 CFR Part 152, Subpart E, to ensure that no person shall on the grounds of race, creed,
color, national origin, or sex be excluded from participating in any employment activities covered
in 14 CFR Part 152, Sub-part E. The "LESSEE" assures that no person shall be excluded on
these grounds from participating in or receiving the services or benefits of any program or
activity covered by this subpart. The "LESSEE" assures that it will require that its covered
suborganizations provide assurances to the "LESSEE" that they similarly will undertake
affirmative action programs and that they will require assurances from their suborganizations, as
required by 14 CFR 152, Subpart E, to the same effect.

8. The "LESSOR" reserves the right to further develop or improve the landing area of the
"Airport" as it sees fit, regardless of the desires or view of the "LESSEE" and without
interference or hindrance.

9. The "LESSOR" reserves the right, but shall not be obligated to the "LESSEE" to
maintain and keep in repair the landing area of the "Airport" and all publicly-owned facilities of
the "Airport," together with the right to direct and control all activities of the "LESSEE" in this
regard.

10. This "LEASE" shall be subordinate to the provisions and requirements of any existing or
future agreement between the "LESSOR" and the United States, relative to the development,
operation or maintenance of the "Airport."

11. There is hereby reserved to the "LESSOR," its successors and assigns, for the use and
benefit of the public, a right of flight for the passage of aircraft in the airspace above the surface
of the "premises" herein "LEASED." This public right of flight shall include the right to cause in
said airspace any noise inherent in the operation of any aircraft used for navigation or flight
through the said airspace or landing at, taking off from or operation on the "Airport."

12. "LESSEE" agrees to comply with the notification and review requirements covered in
Part 77 of the Federal Aviation Regulations in the event future construction of a building is
planned for the "LEASED PREMISES," or in the event of any planned modification or alteration
of any present or future building or structure situated on the "LEASED PREMISES."

13. The "LESSEE," by accepting this "LEASE," expressly agrees for itself, its successors
and assigns that it will not erect nor permit the erection of any structure or object, nor permit the
growth of any tree on the "land leased" hereunder which would exceed the height limits of Part
77 of the Federal Aviation Regulations. In the event the aforesaid covenants are breached,
"LESSOR" (the owner) reserves the right to enter upon the "land leased" hereunder and to
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remove the offending structure or object and cut the offending tree, all of which shall be at the
expense of the "LESSEE."

14. The "LESSEE," by accepting this "LEASE," agrees for itself, its successors and assigns,
that it will not make use of the "LEASED PREMISES" in any manner which might interfere with
the landing and/or taking off of aircraft at and/or from the "AIRPORT" (either the Fresno
Yosemite International Airport or the Fresno-Chandler Downtown Airport, or both, as applicable)
or otherwise constitute a hazard. In the event the aforesaid covenant is breached, the
"LESSOR" (owner) reserves the right to enter upon the "premises hereby leased" and cause the
abatement of such interference at the expense of the "LESSEE."

15. It is understood and agreed that nothing herein contained shall be construed to grant or
authorize the granting of an exclusive right within the meaning of Section 308a of the Federal
Aviation Act of 1958 (49 U.S.C. 1349a).

16. This "LEASE" and all the provisions hereof shall be subject to whatever right the United
States Government now has or in the future may have or acquire, affecting the control,
operation, regulation and taking over of said "AIRPORT" or the exclusive or non-exclusive use
of the "AIRPORT" by the United States during the time of war or national emergency.
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FRESNO YOSEMITE INTERNATIONAL SIGNATORY AIRLINES MONTHLY OPERATIONS REPORT

AIRLINE NAME: For Period:

[Month) (Year)

SECTION A: STATISTICAL INFORMATION

1 Passengers (Scheduled)

2 Passengers (On-Line Charters)
3 Passengers [NON-REV)

4 Air Mail [In Pounds)
5 Air Freight/Express [In Pounds)

(1) • ENPLANED (2) • DEPLANED (3)· TOTAL

Total Aircraft Rate per 1.000 lbs. Calculated Landing Min. Fee -$18.23 Landing Fees
Wt. Fees Per Landing Due

x $2.35/1.000= $ 0 ..J.
X $2.35/1 .000= $ 0 ..J.
X $2.35/1.000= $ 0 ..J.
X $2.35/1.000= $ 0 ..J.
X $2.35/1.000= $ 0 ..J.

Total: s

12---------
3
4 ----------

5 _

SECTION B: LANDING INFORMATION· SCHEDULED FLIGHTS
Type Aircratt Flown # PAX Fit. MCGL Wt. 01

(Make/ModeIlSeries) Landings Aircraft

Landing Fees Due: If the mInimum fee exceeds calculated fee for an Individual arlcrafllype. Pay the minimum fee

_____ X _

_____ X _
_____ X _

SECTION C: LANDING INFORMATION· TRAINING FLIGHTS
Type Aircratt Flown Total Landings

[Make/ModeIlSeries)
12----------
3 _

MCGLWt.ol
Aircraft

Total Aircraft
WI.

o
o
o

Rate per 1.000 lbs.

X $1.18/1.000=

X $1.18/1.000=
X $1.18/1.000=

Total:

$
$
$
$

Landing Fees Due

Rates: Daily [D) = 4-24 Hours. Monthly (M) = 10+ Days
Storage Fees Due: If the minimum fee [$24.48/day. $244.80/month) exceeds the calculated lee lor an individual aircraft type. pay the minimum lee.

Total: $ I

SECTION D: STORAGE/RON FEES·APPLICABALE TO AIRCRAFT PARKED IN EXCESS OF4 HOURS
Type Aircratt Stored (Make/Model/Series) Rate D/M Actual # Days

Stored
1 _

# of DaysUsedfor MCGL wt. 01 Aircraft Rate per 1.000
Calculalion (lO+ M EnierlO] Ibs.

______ X X $1.18/1.000=
_ X X $1.18/1.000=

Calculated
Storage Fees

$
$

Min. Fee $24.48/Day
$244.8D/Mo

Storage Fees
Due

SECTION E:AIRPORT SECURITY REIMBURSEMENT
Number 0 I Scheduled Rate Per
Passengers Enplaned Enplanement

X $ 1.00 $

Total Securlfy Reimbursement
SECTION F: AIRLINE TERMINAL EQUfPMENT CHARGE

Number 0 I Scheduled Rate Per
Passengers Enplaned Enplanement

X $ 0.30

Total Airline Equipment
Charge

$

SUMMARYOF FEES DUE ThisReport Prepared and Submitted By:

Total Due Section B
Total Due Section C

Total Due Section D
Total Due Section E

Total Due Section F

$
$
$
$
$

(Please Print Nome) (Signature)

Total Fees Due $ {Dale} (An~a Code and Phone Number)

SUBMIT REPORT BYTHE 10THDAY OF MONTH. FORTHE PRIOR MONTH REPORT MUST BE COMPLETE AND SIGNED
PLEASE MAKE CHECK PAYABLE TO THE CITYOF FRESNO. AND REMIT WITH THIS REPORT TO: City 01 Fresno - Airports 4995 East Clinton Way. Fresno. CA 93727-1525

MCGL Wt. = Maximum Gross Certificated Landing Weight

last Updated: 05/06/2011
G:\Forms\SlgnaloryAlrlfnMMonlhlyOperations neport - EXCEL (7·2011 NEWMFSjJds
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FRESNO-YOSEMITE INTERNATIONAL AIRPORT
AIRLINE OPERATIONS AGREEMENT

By and Between

CITY OF FRESNO,
A MUNICIPAL CORPORATION

And

Dated

AO,b.,-United Airlines January 2013 Council Draft.docx 1 of 44



This page intentionally left blank.



Table of Contents
RECiTALS 4
ARTICLE 1: DEFINITIONS 4

Section 1.01 Definitions 4
Section 1.02 Cross-References ".8

ARTICLE 2: TERM.............................................................................................. '~:·~\8
Section 2.01 Term . 8
Section 2.02 Holding Over. c: .. 9
Section 2.03 Termination of Existing Agreements .. 9

ARTICLE 3: RIGHTS AND SPECIFIC PRiViLEGES 9
Section 3.01 Use of Common Facilities at the Airport............................ .. 9
Section 3.02 Specific Rights of Airline at the Airport........................... .. 9
Section 3.03 Employee Parking Facilities t.. .. .. 12
Section 3.04 Limitation on Use by Airline '.:1!~':~) 12
Section 3.05 Airport Use Summary .........................................:':~ 13
Section 3.06 Airline Consultation Procedure , 14

ARTICLE 4: PREMISES <..· 14
Section 4.01 Premises in the Terminal Building ::( 14
Section 4.02 Reassignme~t, Reallocation, Redesig,~~J10n, Relocation and/or Recapture of

Leased Premises i('~ .. ':': 15
Section 4.03 Accon:modatio~ of Requesting Ai~~ftS) 16
Section 4.04 Overnight p~rklng: n}"' 17
Section 4.05 Use of Loadmg Bridges '4?~..'< 17
Sect~on 4.06 Reassignment of Leas~dfl~mises During Construction 18
Section 4.07 Surrender of the preml~'>; 18
Section 4.08 Access ,.{)..· 19

ARTICLE 5: REPORTS, RENTALS,'e'PI).RGES, AND FEES 19
...."'. ~

Section 5.01 General. ,?:~'" 19
Section 5.02 Calculationqtfi\M(ne Terminal Equipment Charge 19
Section 5.03 APPlicatio~f"'terminal Area Rental Rates 20
Section 5.04 Month~d\cfivity Report 21
Section 5.05 Pa~me~Provisions/lnterest on Overdue Amounts 21

?-k."

Section 5.06 T~~~ 22
E~,"";

Section 5.07 ·~assenger Facility Charge (PFC) 22
Section 6.01 'Ele Date, Type, Form and Amount of Surety 25
Section 6~: Drawdowns by City 25
Section 6.0 Return/Surrender/Release of Surety by City 25

ARTIC~~#~: INDENTURE OF TRUST 26
SE:t~f!?n 7.01 Subordination Indenture of Trust.. 26

t:j~I~~ ~.:0~AI~~:N~~~~d~ND·OP·ERA;:ioN·OF·AIRp·6R;::::::::::::::::::::::::::::::::::::::::::::::~~
Section 8.01 City's Responsibilities 26
Section 8.03 City's Right to Inspect and Make Repairs 28
Section 8.04 Alterations and Improvements 28
Section 8.05 Payment Bond 28
Section 8.06 Leasehold Improvements 29
Section 8.07 Debts, Liens, Mortgages 29

AOA-United Airlines January 2013 Council Draft.docx 2 of 44



ARTICLE 9: DAMAGE OR DESTRUCTION OF PREMISES 29
Section 9.01 Damage or Destruction 29

Section 10.01 Indemnification 30
Section 10.02 Insurance 31

ARTICLE 11: ASSIGNMENT AND SUBLETTING 33
Section 11.01 Merger, Assignment and Subletting 33
Section 11.02 Relinquishment of Space ~4

Section 11.03 Bankruptcy ~··,~4

Section 11.04 Consent.............................................................................................. ..34
ARTICLE 12: DEFAULTS . 34

Section 12.01 Default : 34
ARTICLE 13: TERMINATION 35

Section 13.01 Conditions of Leased Premises at Termination................. .. 35
Section 13.02 Events Permitting Termination by City........................... .. 35

ARTICLE 14: GENERAL PROViSiONS 37
Section 14.01 Compliance with Law............................................. .. 37
Section 14.02 Notices . 37
Section 14.03 Successors and Assigns Bound .. 38
Section 14.04 Governing Law, Venue and Attorney's Fe~ 38
Section 14.08 Severability :.(. 39
Section 14.09 Headings . 39
Section 14.10 Bad Checks ~" 39
Section 14.11 Assignment by City or Other Succtt{~r in Interest 39
Section 14.12 Authorization.......................... ~~ 39
Section 14.14 Quiet Enjoyment................ .. .40
Section 14.15 Force Majeure................ . .40
Section 14.16 Independent Contracto .' .40
Section 14.17 Partnership/Joint V .., .40
Section 14.18 Compliance with A nd Other Handicap Access and Nondiscrimination ..40
Section 14.19 Compliance wit~;~nvironmental Laws .41
Section 14.20 Covenant~q.t<!t1l\··Grant More Favorable Terms .42
Section 14.22 Interpretat~n"of Agreement 43
Section 14.23 Cumula~1v;e'Remedies .43
Section 14.24 Non Y>li~tation .43
Section 14.25 Pr ence of Documents .43
Section 14.26 ' ~ Ire Agreement.. .43

ARTICLE 15: '~ATURE 44

AOA-United Airlines January 2013 Council DrafLdocx 3 of 44



This Airline Operating Agreement (hereinafter referred to as the "Agreement") is made and
entered into this day of January, 2013, by and between the City of Fresno, a municipal
corporation, (hereinafter referred to as "City") and, United Air Lines, Inc., a Delaware
Corporation admitted in good standing to do business in California, hereinafter referred to as
"Airline".

RECITALS ~
'~ \1':,,"')

WHEREAS, City is the owner and operator of Fresno Yosemite International Airport lo(rat'~ in
the City of Fresno, County of Fresno, State of California, hereinafter referred to as "Air.~rt"; and

~J

WHEREAS, City desires to lease to Airline certain facilities located at Airport in a~brdance with
the terms, covenants, and conditions hereinafter set forth in this A,g ~~ment including
incorporated exhibits, documents and instruments; and J

nd phrases, whenever used in this Agreement, shall, for the purpose of
the following meanings:

Section 1.01

WHEREAS, Airline is engaged in the business of transportation of P~fS.P~S, property, or mail by
air, and desires to use certain facilities at the Airport, and lease fr ''''€ity certain premises and
facilities in connection with its use of the Airport in accordance j " the terms, covenants, and
conditions hereinafter set forth in this Agreement includin9' i(!,~brporated exhibits, documents
and instruments; and ~

.o
WHEREAS, the Lessee wishes to occupy certain sp~e~"within the Passenger Air Terminal as
shown in Exhibits "A" and "8" attached hereto thi~,.lep~ and

NOW THEREFORE, in accordance with Chap , Article 4, of the Fresno Municipal Code, and
subject to all of the terms, conditions ang(ll itations contained within said Chapter of said
Article, all of which are incorporated he «, >~by reference, and in consideration of the above
recitals, which recitals are contractu' ture, the mutual promises herein contained, and for
such other good and valuable con~.i ~ on hereby acknowledged, the parties hereto agree as
follows: f};~'

tf;t'-~ :o,/'"
4> ~.j 'i."~

~e-.":,, ARTICLE 1: DEFINITIONS
r>" '''';,

'lo1 ""'.'itT0ns

The following wor .
this Agreement

A. Acco odating Airline. Means a Signatory Airline that accommodates an airline that is
. bducing or expanding service and is requesting facilities. See Section 4.03 for
etails.

Adjusted Debt Service. As defined in Section 1.01 of the Indenture of Trust, means
annual Debt Service reduced by the annual PFC Revenues deposited to the PFC Debt
Service Escrow Fund.

C. Affiliate Airline. Shall mean any Air Transportation entity that is (i) controlled by,
controlling, or under common control with Airline, or (ii) shares an International Air
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Air Transportation. Means the carriage of persons, property, carg ~ r mail by
aircraft. ./ '

~ :Jf",

#~;:;

Aircraft Parking Area. Means a section of the apron area design,ale, by the Director for
loading, unloading or parking of aircraft. ~3'<:1

F"<"

Airline. Means United Air Lines, Inc., a corporation org~r(zea and existing by virtue of
the laws of Delaware, acting individually or throug'7t~~e of its affiliates, subsidiaries
and code share partners listed in Exhibit "0" hereto. "'< '

#;'\'~e, '"

':,,\,/
Airline Terminal Equipment. Means multi-user flight information displays (FIDS) and
tern:inal equipment (ATEC) and does not iq~(t1de airlines customer service automation
equipment. f~ ./

, ~/}>
\"";;,--?,

Airline Terminal Equipment Charoer:iVf'eans Airline Terminal Equipment requirement
"i; .,/

multiplied by monthly Enplaning P,fls.sengers.
~f'~<;

~. ',J
ea!is:'lhe costs associated with the Airfield Area, including all

nd facilities, landing and navigational aids, aviation
ance facilities and remediation of environmental impacts

Transport Association (lATA) flight designator code with Airline at the Airport (code
sharing partner), or (iii) otherwise operates under the same trade name as Airline at the
Airport or uses essentially the same livery as Airline at the Airport, provided that no
major airline, classified as such term is defined by the FAA, shall be classified as an
Affiliate of another major airline, unless either clause (i) or (iii) above defines the
relationship between such airlines at the Airport; and provided, further, that no more than
one major airline, as defined and limited above, may be part of a group of airlif\es
considered Affiliates under this Agreement. Airline may give the Director thirty (30){§1Fl'S
prior written notice that such an Affiliate is no longer to be considered an,AlfIrlate

""~,

hereunder.'

Airfield Area Cost Center.
noise mitigation activiti
easements, airfield maifTt
related to airfield opetatlbn.

'""z,
Jf~~).

Airfield Area Recrtil(~ment. Means the sum total of cost categories associated with the
Airfield Area e~o~t Center, including allocable Operating Expenses, Operating Reserve

tf~, ,,~/

Fund req . d. ents, Equipment and Capital Outlays, annual Adjusted Debt Service, and
Amortiz of Capital Improvements.

o

E.

F.

G.

H.

J.

I.

K. Airport. Means the Fresno Yosemite International Airport (FYI), as it currently exists or
~~ it may exist during the Term of this Agreement.

ez'Amortization of Capital Improvements. Means that expenditures for Capital
Improvements made by the City and paid by the City from the Surplus Fund or funds
other than Bonds, PFC revenue, or grants-in-aid, which shall be amortized and, when
appropriate, included in the Airfield Area Requirement, Terminal Area Requirement, and
Airline Terminal Equipment requirement when such improvements have been completed
and are available for use. Such amortization is to be computed on a straightline basis at
an annual interest rate of six percent (6%) and is to be based on the useful economic life
of the Capital Improvement in accordance with generally accepted accounting principles.
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M.

N.

o.

P.

Q.

R.

S.

T.

The City reserves the right to raise the amortization rate to equal the Revenue Bond
Index if such index goes above six percent (6%).

Annual Budget. Means the annual budqet for the airport enterprise fund, as amended or
supplemented, adopted or in effect for a particular Fiscal Year.

Bonds. Shall mean any bond or bonds, as the case may be, authenticated and delivered
under and pursuant to the Indenture of Trust given by City.

Capital Improvement. Means (i) any single item costing more than $50,000 and."., year
useful life net of PFC revenues and grants-in-aid, that is acquired, purcha~'~~ and/or
constructed by City to improve, maintain, preserve, or develop the Aiq\~a~~or (ii) any
other single item not meeting the aforesaid requirements which the ,City reasonably
~e~ignates as a Capital. '.n:'provement. Capital Improvements m~)!'~~~f\lde, but n.ot be
limited to (1) the acquisition of land or easements; (2) the pU~J1ase of machinery,
equipment, or rolling stock; (3) the planning, engineering, deai~n, and construction of
new facilities and the demolition of existing facilities; or (4'()h~e performance of any
extraordinary, nonrecurring major maintenance of eXistingl'atPilities.

<t " '~~~""~

City. Means the City of Fresno, municipal corporatio~\,,)
''(.'"

/''',<
Collecting Carrier. Means a 14 CFR 158.3 issuin~~e'arrier or other carrier collecting a 14
CFR Part 158 PFC whether or not such carrier4~sues the travel ticket.

. ('1'P,"
~ tf.~

Common Use Space. Means space leas~e!:bYAirline in common with other
Signatory Airline(s), as described in S~etion 4.01 and delineated on Exhibit "A".

i ~
/",t~,<.<!-?

(~~~~$

Common Use Space Formula. ~ea.~s the formula for apportionment of the total monthly
rental for Common Use Spa~l?~:afuong the Signatory Airlines using the Common Use
Space on the basis of: (ar1¥'1~nty percent (20%) of the total monthly rental apportioned
evenly among all Signqt4(i·Airlines using such space, and (b) the remaining eighty
percent (80%) of the<ty{~I1nonthl~ ~ental apport!oned among all Signat~ry Airlines using
such space on the ratlo of each airline's Enplaning Passengers at the Airport to the total
number of EnplamJ'd Passengers at the Airport of all Signatory Airlines. If Airline ceases
service at the,rJ!\irport before the expiration of the term of this Agreement, Airline shall
remain re~QQslble for paying its pro rata share of the Common Use Space Formula's
20% ap¥nment throughout the earlier of (a) one (1) year from the date Airline
ceas s ice at the Airport or (b) the remainder of the term of this Agreement.

.....><;

Qirector. Means the City of Fresno's Director of Aviation or the designee or other
,p~(Q'dividual authorized to perform the duties of the Director of Aviation.
-o
'\ Enplaning Passengers. Means all local boarding, interline transfer, and intraline transfer

passengers at the Airport including frequent flyer and non-revenue passengers.

V. Environmental Laws. Means all present or future local, California, or federal statutes,
ordinances, rules, regulations, permits, citations, orders, legally enforceable directives,
or consent degrees, or other enforceable requirement of any federal, California or local
entity, agency or body or subdivision thereof, having governmental or quasi
governmental authority, relating to (a) the protection of health, safety and the indoor or
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w.

x.

outdoor environment, (b) the conservation, management or use of natural resources and
wildlife, (c) the protection or use of surface water and ground water, (d) the
management, manufacture, possession, presence, use, generation, transportation,
treatment, storage, disposal, release or threatened release, abatement, removal,
remediation or handling of, or exposure to any Hazardous Materials or (e) pollution,
including any release or threatened release to air, land, surface water, or ground water.

~

Equipment and Capital Outlays. Means capital equipment costing $50,000 or less, ~t~f
PFC revenues and grants-in-aid. Equipment and Capital Outlays are ch~lJ~icf to
Operating Expenses and allocated to appropriate cost centers. ('}~"'

t#q~~:;~~{!

Exclusive Use Space. Means space leased by Airline and assigned by dtv'10 Airline for
its use and occupancy to the exclusion of other airlines, as descri in Section 4.01
and delineated on Exhibit "A". •

Y.

z.

AA.

BB.

CC.

\
FAA. Means the Federal Aviation Administration of t.~~"':~3U,S, Department of
Transportation or any federal agencies succeeding to its jur~~j'Gfion.

,t'''' e
.~ k\.'.

Fiscal Year and FY. Mean the 12-month period thayst~ on July 1 and ends on June
30 of the following year. For example, Fiscal Year 2Qj~ and FY 2013 means the period
that starts on July 1, 2012 and ends on June 30,~~)3.

r:
Gate. Means an Aircraft Parking Area that~~ be associated with a Loading Bridge,
holdroom and aircraft loading positions. .)

Hazardous Materials. Means friq~"" asbestos or asbestos-containing materials,
polychlorinated biphenyls (PCBs)'0~troleum or crude oil or any fraction thereof, natural
gas, source material, special ear material, and byproduct materials regulated under
the Federal Pesticide Fungic nd Rodenticide Act (7 U.S.C. 136, et seq.), and any
hazardous or toxic sUbst9.fl~e or waste, including any materials defined or treated as a
"hazardous substance azardous waste," "toxic substance" or contaminant (or
comparable term) un6e ny law.

'""r'·%: to"". ,Jf

Indenture of Tr,ust;~Means the Indenture of Trust dated June 15, 2000, relating to the
City of Fresn ""00 Airport Revenue Bonds.

ceo Means space leased by Airline and assigned by City to Airline and one
her Signatory Airlines, as described on Section 4.01 and delineated on Exhibit

"8".
.t

DO.

'int Use S ace Formula. Means the formula for apportionment of the total monthly
rental for Joint Use Space (except Aircraft Parking Areas, which shall be assessed an
Apron Area Fee) among the Signatory Airlines using the Joint Use Space on the basis
of: (a) twenty percent (20%) of the total monthly rental apportioned evenly among all
Signatory Airlines using such space, and (b) the remaining eighty percent (80%) of the
total monthly rental apportioned among all Signatory Airlines using such space on the
ratio of each Signatory Airline's Enplaning Passengers using said Joint Use Space to the
total number of Enplaning Passengers using said Joint Use Space of all Signatory
Airlines. If Airline ceases service at the Airport before the expiration of the term of this
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Agreement, Airline shall remain responsible for paying its pro rata share of the Joint Use
Space Formula's 20% apportionment throughout the remainder of the term of this
Agreement.

FF.

GG.

HH.

Leased Premises. Means the areas described in Article 4 and Exhibits "A" and "B"
hereto.

Master Fee Schedule. Means the City of Fresno Master Fee Schedule includin~'~e
Airport schedule of airline rentals, fees, and charges annually adopted by the Oit'~~~nd
updated by City on an as needed basis. '

Maximum Certificated Gross Landing Weight. Means the maximum w~~h that each
aircraft operated by Airline at the Airport is authorized by the FAA t ~ d: as recited in
Airline's flight manual governing the aircraft. •

II.

JJ.

KK.

Monthly Activity Report. Means the report described in Sectio 4 of this Agreement.s

PFC. Means passenger facility charge pursuant to 14 /~ Part 158 including City's
PFC program authority thereunder.

Preferential Use. Means the right conferred by tq,K~irport to use space on a preferential
basis as provided in this Agreement., ,-

se requesting access to any portion of the Leased
st execute an Airline Operating Agreement.

Preferential Use Space. Means space le~~~ ~. y Airline and assigned for the preferential
use by Airline of passenger holdroom .~efis and associated check-in podiums, Aircraft
Parking Positions, and Loading Brid e~·;;

""""

LL.

MM. Requesting Airline. Means a
Premises. A Requesting Ai~i '\I

NN. Signatory Airline. Mea hy airline or air carrier, including a Requesting Airline as
defined hereunder, t(at as executed an Airline Operating Agreement authorized and
approved by City Ge"e'fing the use and occupancy of facilities at the Airport.

'E""V
~ "./--

00. Total Airline La'Qtled Weight. Means the sum of the Maximum Certificated Gross Landing
Weights f t.:"'faircraft arrivals of Airline over a stated period of time.

Section 1.04":'~~"~< 'Cross-References
'it"",:,;!'" 1;

~~i'

Referep~e§ in the text of this Agreement to articles, sections, or exhibits pertain to articles,
sectiQJiI$~or exhibits of this Agreement, unless otherwise specified.

'l,-f

ARTICLE 2: TERM

Section 2.01 Term

This Agreement shall become effective retroactively on August 22, 2012 and shall continue until
11:59 p.m. P.S.T., August 21, 2017, a term of five (5) years. This agreement is subject to annual
renewals after the date of termination with thirty (30) days prior written notice of Airline's intent
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to renew. All terms are subject to earlier termination with or without cause by either Party giving
sixty (60) days advance written notice to the other Party.

Section 2.02 Holding Over

Holding over by Airline after the expiration or earlier termination of the Agreement with or
without the consent of City shall be a tenancy from month to month only, terminable by City \on
thirty (30) days' written notice; provided, however, that if Airline shall be in Default 0t>:}t\is
Agreement at the commencement of the holdover, then the Airline shall not be elJ4tti~d to
Signatory Airline fees and charges during said month-to-month tenancy and shall . '8 non-
signatory fees and charges as established by City from time to time; and further ded that
except as otherwise specifically provided within this Article, any such holdin er shall be
subject to all the other terms, covenants, conditions, restrictions, reservatiqps, prohibitions,
warranties, agreements, and provisions of this Agreement applicable ~<Y'i~'frilonth to month
tenancy. """<)

Termination of Existing AgreementsSection 2.03

A.

B.

.c
,t~~<''''

All terminal building leases and operating agreemen;s (i'eretofore executed between the
parties covering or pertaining to the Airport are termr~ttd as of the effective date of this
Agreement subject to obligations, rights and re<jes thereunder then due and owing,
provided that such termination shall not be 1:01) rued as a waiver, relinquishment, or
release of any claims, damages, liability, rigft,l~f action, or causes of action that either
party hereto may have against the other ~bqeft such existing leases and agreements and
that have accrued before the effective ~.~te'l'of this Agreement.

(",>""
"<)

This section shall also apply to erminal building sub-leases and sub-operating and
other sub-agreements heret executed between the Airline and other Air
Transportation companies ~t irport covering or pertaining to the Airport and entered
under authority of agreem~A~s terminated by this Section 2.03.

~ '"t~~t.,,/
.~ """""

ARTI ~3: RIGHTS AND SPECIFIC PRIVILEGES
;,. (':

Section 3.01 Use..,p~6mmon Facilities at the Airport

Airline, its emPlo~'1f1~~~passengers, guests, patrons, agents, independent contractors, and
invitees shall ha~e<>lhe right to the use, in common with other duly authorized users, of those
portions of \~~~rport and appurtenances, together with all facilities, improvements, equipment,
and servlces-tliat have been or may hereafter be provided for common or joint use by the City at
or in c~~hction with the Airport.

(~~.>

o~3.02 Specific Rights of Airline at the Airport

Airline shall have the right, subject to conditions contained herein and in addition to all rights
elsewhere granted in this Agreement, to use the Airport for the following purposes. All rights
and privileges not specifically granted to Airline for its use of and operations at the Airport
pursuant to this Agreement are reserved for and to City.
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A. The operation of an Air Transportation system by aircraft for the carriage of persons,
property, and mail, for compensation or hire, on a reasonable and not unjustly
discriminatory basis, including all activities reasonably necessary to such operation
including advertising and marketing associated with services offered by airline and/or its
partners.

B. The landing, taking off, flying over, taxiing, pushing, towing, loading, unloading, fuelilJg,
repairing, maintaining, conditioning, servicing, parking, storing, and testing of a.i....r.c.~~Jt1>r
other equipment of or operated by Airline, or other certificated Air transPQtt~ion
company with which City has an applicable agreement, including the right to ~PS€lvide or
handle all or part of the operations or services of such other company, C!I· ,;;vvhich are
subject to Section 3.02 (L) herein.

C. The sale of tickets, documentation of shipments, handling of pe' tions, and the
loading and unloading of persons, property, cargo, and mail at th,e\A port by such motor
vehicles or other means of conveyance as Airline may desir~,rt~~\lse in the operation of
its Air Transportation system. However, City reserves thy~[igrlt to require any ground
transportation commercial carrier (including Airline) reguI9{clY"fransporting persons to and
from the Airport to first secure and thereafter ho~ @j"valid lease, license, or other
agreement with City for the right to carry persons ta~na from the Airport and shall pay
City such rentals, fees, charges, and/or perc~(~~ges of the fares of such ground
transportation commercial carrier for such rightas"City may set.

~#<)}

oe:
D. The training of persons and testing of a~!;,af?and other equipment at the Airport, such

training and testing to be limited tQ",\tb~t incidental to Airline's Air Transportation
business. <t() F"

,..~'"

E. Subject to Section 3.02 (F) a ection 3.02 (M) herein, the purchase of Airline's
requirements of personal pro.~ or services, including fuel, lubricants, food, beverage,
and other passenger sUPPJj~~, and any other materials and supplies used by Airline from
any person or compayr;)~«()eAirline's choice for services to be performed for Airline that
are incidental to the~p~ration of Airline's Air Transportation business. Nothing herein
shall restrict City Ir'Qm levying a nondiscriminatory concession fee on any person or
company for cOJle1bicling non-air transportation business at the Airport.

~'"'EO><- ~~

F. The sale, <4€~~sal, and exchange of Airline's aircraft, engines, accessories, fuel, oil,
lubrican bther equipment, and materials or supplies to other Air Transportation
com12:a9i s. Such right shall not be construed as authorizing the conduct of a separate
reqular'business by Airline, but as permitting Airline to perform only those functions that

~\~4"related to the operation of its Air Transportation business.
'",""t1?~/'1<)

Q.?,~~~~~,>vThe servicing by Airline, or by its suppliers of materials or its furnishers of services, or
"~,I aircraft and other equipment operated by Airline with line maintenance or other materials

or supplies, at its assigned Aircraft Parking Areas or other Aircraft Parking Areas
designated by City. City reserves the right at any time to designate other locations
reasonably accessible from the terminal building for performance of aircraft maintenance
and service activities if City believes that such activities would interfere with aircraft
operations of other airlines.
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H.

I.

J.

K.

L.

M.

The installation and operation, at Airline's sole cost and expenses, of identifying signs
and graphics on the Airline's Exclusive Use Space subject to prior written approval of
City, provided that such signs shall be: (1) substantially uniform in size, type, and
location with those of other airlines; (2) consistent with City's graphics standards as
established from time to time by the City; and (3) in compliance with all local laws and
ordinances.

"The installation, maintenance, and operation, at no cost to City, of such r:8'd19,
communication, meteorological, and aerial navigation equipment and facilities at$i11f~bie
locations on the Airport. The location of such equipment and facilities, metl10d of
installation, and type of equipment shall be subject to the prior written a~~al of City,
and shall conform with all applicable federal, state, and local requirem . Airline is
required to input and maintain flight information in the MUlti-User'$i~}ight Information
Display System (MUFIDS) installed by City to display flight inform91tiQ~':'"' "Airline may use
its own FIDS in its Leased Premises subject to the prior written ~'A~ent of Director and
subject to such reasonable conditions as Director may require"

In order to maximize the utilization of holdroom check-i '~diums, holdroom areas and
other passenger facilities in the terminal bUilding,~' eserves the right, but is not
hereby obligated, to install and require Airline to ~e common use gate information
display technology and/or equipment (not t9()nclude Airlines customer service
automation equipment). Until such time as C!t~'"'installs such equipment, Airline may
install, at Airline's cost, identifying signs anqtu)gate information displays ("signage") at
the podium in the holdroom of the Gat~~~ assigned to Airline and/or other locations
approved by City. City shall reasonably~\M,lablish standards and/or guidelines regarding
the dimensions, materials, and cont~J ~of such signs, and the method of attaching the
sign to the designated location. < t'Y signage installed by Airline shall be at the risk of
Airline. In the event that Airli I be no longer assigned the use of the Gate(s), then,
upon the request of CitY,e shall promptly remove such signage at Airline's
expense. ,~

F"

The provision of b'~;~~e porter skycap service, curbside airline baggage check-in
services in the Pl,ll9ljc'" areas of the terminal building. Airline may arrange with other
airline to proviq~~~th services or may provide such services on its own behalf.

r'"\,,)
,d privileges granted Airline under this Agreement with respect to the

perform of ground services and activities in connection with its Air Transportation
ope~~ti9· at the Airport may be exercised by Airline only for and on behalf of Airline for
its regd'iarly scheduled or unscheduled service and that of its affiliates, subsidiaries, and
~~cfe share partners identified in this Agreement. Airline may, subject to the prior written
J:5proval by City, perform ground services for any Air Transportation company using the

" Airport provided said company has executed an operating agreement or permit with the
City and further provided that said company agrees to report its activity or arranges to
have Airline report its activity in the manner described in Section 5.04.

It is understood and agreed that City reserves the right to charge and to collect
reasonable fees or commissions for in-flight catering, vending, ground transportation,
ground support services (excluding deicing services) for other Air Transportation
company(ies), and other services or facilities provided by or for Airline in competition
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with concessionaires and operators operating under an agreement with City. The City's
right to charge and collect fees or commissions from Airline and/or other Air
Transportation company(ies)for such services or facilities shall not apply to Air
Transportation companies serviced by Airline that are code share partners, subsidiaries,
or affiliate airlines.

Employee Parking Facilities

Limitation on Use by Airline

Section 3.03

Section 3.04

.....4;~'i.
Airline employees working at the terminal building shall have the right to the use of \(~h~~r
parking facilities in common with other employees. Such facilities shall be locate9. JR~n area
designated by City. City reserves the right to assess a reasonable charge to recoie~'t'he costs
of providing such space to such Airline employees, in common with othe?~1A;irport/tenant
employees, for such parking facilities.

~~~-o~~
In connection with the exercise of its rights under this Agreement, . lirr~:

,;0 •

Shall not do or permit to be done anything at or abo~J \,,11-$'<>Airport that may interfere with
the use, operation, or maintenance of the Airport-;(inCluding but not limited to, the
effectiveness or accessibility of the water system~)drainage and sewage system, fire

-.."'"" 'li'..:.¥"

protection system, sprinkler system, alarm system, fire hydrants and hoses, heating or
ventilation system, air conditioning systel1jl~)~ectrical system, natural gas, security
system, communications, or other Airpo~j§tems installed or located on or within the
Leased Premises or the Airport. ",{O

(:.":»:",~""'i",,

""",J
Shall not do or permit to be done ~",thing, either by act or failure to act, that shall cause
the cancellation or violation ..,2f(J}le provisions, or any part thereof, of any policy of
insurance for the Airport, orth'~t's"all cause a hazardous condition so as to increase the
risks no~mally attendant ~~~ operation~ permitted b~ this Agreement. If.Airline shall do
or permit to be done .a"n~'<.~ct not permitted under this Agreement, or fall to do any act
required under this A'9r~ment, which act or failure, in and of itself, causes an increase
in City's insurancetlaremiums, Airline shall immediately remedy such actions and/or pay
the increase in1P(~tn1ums.

r~
/~~~f

Shall not di .;'/ese of or permit any employee, agent or contractor to dispose of any waste
material" sludinq but not limited to deicing materials, toxic waste, hazardous
sUb~q ,hazardous waste, and Hazardous Materials (including hazardous materials
as defined by federal and State of California regulations) except in accordance with

ntrolling laws.

A.

B.

C.

Shall not keep or store any Hazardous Materials such as flammable liquids and solids,
corrosive liquids, compressed gases, or magnetized or radioactive materials on the
Airport except when all the following conditions are met: (1) in accordance with
standards established by National Fire Protection Association, any liquids having a
flash point of less than one hundred degrees (100°) Fahrenheit shall be kept and
stored as specified by NFPA #30, Section 45.5.2; (2) said materials shall be under the
control and care of designated and properly trained Airline personnel; (3) said
materials shall be packaged, handled and stored in compliance with applicable law
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including U.S. Department of Transportation, Environmental Protection Agency, and
other applicable regulations for transport, pre-transport and storage of hazardous
articles and materials; and (4) said materials shall be only stored in such storage areas
as are designated and approved by Director.

F.

E.

H.

G.

Shall not install fuel storage tanks and pumping facilities for use in fueling any aircraft
at the Airport without prior written approval of City. The granting of the right to store
aviation fuels shall be subject to the execution of a separate agreement betw 'I"
Airline and City. ii,

ff""F~#;;.~)

Shall not maintain or operate in the terminal building or elsewhere a!t~~"';i\irport a
cafeteria, restaurant, bar or cocktail lounge for the purpose of selling or cfi~pensing food
or beverages to the public or passengers; nor shall Airline in any'um~nner otherwise
provide for the sale or dispensing of food and beverages at the ¥r~{)rfjexcept that the
Airline may provide vending machines solely for the sale of hot aod'''€6Id beverages, food
and confections to Airline employees in areas not accessllfl~'~$o the general public.
Airline may dispense in-flight meals at the Gate to only thoJ'~)ersons traveling on such
flight: Ai~line may, ~y separate aqreernent with the Cit~~fla to th~ ~xtent it does not
conflict with any terminal concession agreements, en.,9~7"1n the provision or sale of food
or beverages at any airline clubroom or similar priva(~~acility at the Airport.

it""
~::.. ~~j

Agrees to comply with the FAA-approved Master "security Plan as amended from time to
time for the Airport. Any fines and/or pet)9t~~s levied against the City for security
violations at the Airport caused by Airlin~;:<2l"ny of its employees, agents, or suppliers
while under its control, shall be due an '8yable by Airline.

J'
Shall park ground service or oe}:; equipment on the aircraft apron only at areas
designated by Director.

I. Shall not install any cOin-Q~~rated or card operated machine(s) or device(s), except for
(1) machines for the ~~J~·~f Airline's tickets or issuance of boarding passes located on
Airline's Leased PreA:ifses or other areas approved in writing by City, or (2) beverage or
snack machinesarRrovided in Section 3.04 (F) above.

~"~"i\:;!I;"j1", .
Section 3.05 Airt5cl'rt Use Summary

<",((j"
A. Airline s~lnile an Airport Use Summary (a "Summary") with the City within 15 days of

the e.J;lteJ'hereof. City shall provide Airline with a Summary report form requesting
information specified below in regard to Airline's operation at the Airport. Airline shall
~~~fntain a current Summary on file with the City, and, if requested, by City, shall

(lJPromptly confirm that the Summary then on file is accurate.

B. Accordingly, the Summary shall provide the following:

1. Names, addresses, and telephone numbers of Airline officials responsible for station
operations, flight operations, properties and facilities.

2. The current and proposed schedules of Airline's flight activity at the Airport. The
Airline shall use its commercially reasonable efforts to notify the City of schedule
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changes or the addition of flights at the Airport prior to or no later than when the
public announcement thereof is made.

3. When requested by the City, or when changes are planned by the Airline, the
description of Airline's fleet and identification of the class of Airline's aircraft that will
serve the Airport. Airline shall provide reasonable notice of the introduction of an
aircraft that is not being operated by Airline at the Airport on the date of this
Agreement.

o.
f">"tO

4. The identification of Airline's anticipated facilities requirements at the Airpo~.~'.,,"'"
<,..J'

5. The Airline's aircraft recovery plan for disabled aircraft.

Section 3.06 Airline Consultation Procedure

A. Director agrees to consult with the Airlines' Airport Affairs Comn;f1j:tee (AAAC), regarding
any Capital Improvement at the Airport that in the Director~)r~asonable judgment is
likely to have a material effect on the operations of the .{{Jmatory Airlines or the rates
and charges payable by the Signatory Airlines. Exce \ the case of emergencies or
operational necessity, the Director will consult with .~E ignatory Airlines in advance of
undertaking construction of the planned activity ofAapitallmprovement, but shall not be
required to do so until plans, timetables, and cctst'estimates have been developed to a
reasonably definite state. Such consultatiof}~JlII consist of one or more presentations
by Director/designees thereof at any mee:~~T the AAAC.

(1J~

B. The AAAC or any Airline represe ~\i'h by the AAAC may submit comments and
suggestions to the Director on th'a~pital Improvement in writing or orally during the
consultation meeting or within t . 0) calendar days following the date of consultation
meeting. It is understood and\'8 ed by all parties that the final decision regarding any
Capital Improvement is at t fole reasonable discretion of the Director.

«.,.:~ ARTICLE 4: PREMISES

Section 4.01 Premis.(s*in the Terminal Building
~? ,~~

1'~'~,#

A. «')of the effective date of this Agreement, Airline shall lease and use and, if
necessa ocate to, the Leased Premises in or adjacent to the terminal building that
are ~' on Exhibit "A" and Exhibit "B". The areas that are available for lease and use
in th8::1erminal building on a Common Use, Exclusive Use, Joint Use or Preferential Use

asis (or combination thereof) are as follows, provided that these areas may be reduced,
anded, or otherwise modified, as hereinafter provided:

Common Use Space

• Baggage claim areas
• Inbound baggage areas
• Restroom facilities associated with Exclusive Use Space
• Outbound baggage makeup areas

2. Exclusive Use Space
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• Airline offices
• Baggage service areas
• Airline operations areas and equipment storage areas

3. Joint Use

• Passenger/Gate Holdroom areas
• Loading bridges

4. Preferential Use Space

• Ticket counter and adjacent areas
• Passenger/Gate Holdrooms areas
• Aircraft Parking Areas
• Loading bridges ,,('

~- ~~

Airline's Leased Premises in the terminal building in~u . ".Aircraft Parking Areas in the
apron area shall be subject to change from time to ti~, as provided in this Agreement.

r"~""~)
Notwithstanding the foregoing, Director may, dunflg the term of this Agreement, expand
or modify the Airline's Leased Premises inq~fifng leasehold dimensions or location of
Joint Use Space or Common Use spacl~:'<.pf{ector shall consult with and consider any
suggestions of Airline, but the appro'{al(.ef Airline shall not be required for any such
expansion or modification by Directo ()"'4

B.

C.

D. The dimensions of Exhibit "A'~~.,§l~~ ch exhibit may be amended from time to time, shall
be the basis for determining t~e"'amount of Leased Premises rentals, fees and charges
payable by Airline. Dir~btor shall issue new exhibits after any terminal building
expansion or modificatio6'(~",r

(g:r~':"
Section 4.02 Reas~9flmEm.t, Reallocation, Redesignation, Relocation and/or Recapture of

Lease<:J)1remlses
~'~~.

F' ~?
it, ~

City shall reassign.<Ze'allocate, redesign and/or relocate Airline's Leased Premises as City, in its
reasonable disqte)j'c,n, after consultation with the affected Airline(s),and consideration of the
customer s~!:lt~1Se and operational needs of each such Airline, of the relative space needs of the
traveling p1:lbH'c and of all airlines operating at the Airport, determines is necessary. Without
lirnitino eforegoing the following shall apply regarding Gates and Apron Areas:

Gates Areas as shown on Exhibit "A" and "B", as such Exhibit(s) may be amended from
time to time by the Director, and associated passenger holdrooms, shall be assigned to
Airline by Director on a nonexclusive preferential use basis that provides Airline with
priority of use to accommodate its flights provided that the Director may authorize other
airlines/Air Transportation companies secondary use of such on a joint use basis
consistent with the provisions of this Agreement, including section 4.03 below.
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B. City reserves the right to reassign, reallocate, redesignate, relocate and/or recapture
possession of one or more of Airline's preferentially assigned Gate(s), Apron Areas
and/or Holdroom(s) if Director, in his reasonable discretion, determines that there is a
need for the use and Airline's operations can be accommodated from the other
Gate(s)/Apron Area(s)/Holdroom(s) assigned to Airline. Written notice of such will be
provided to Airline by Director.

Section 4.03 Accommodation of Requesting Airline(s)

«
2. Contact Airline and other Signatory Airlin~:;o request the use of such Airline's

Leased Premises and Gates. "".c;, 1

In the event the Requesting Airline demo..Q. <s~{l~s to the satisfaction of Director that it has
made all reasonable efforts to secure fa~iGlies without success, Director shall then notify
all Signatory Airlines in writing that" equesting Airline is not accommodated within
fifteen (15) days from the date 0 .f'~aid notice, Director shall select one or more of the
Signatory Airlines to comply w' request for accommodation.

B.

To maximize the use of terminal facilities at the Airport, to facilitate the entry of new aiF~~~s, and
to accommodate the expansion plans of present airlines, Airline agrees, upon Jh~~~quest of
Director, to accommodate in its Leased Premises any Requesting Airline in accof~ance with the
following procedure: • ~~. f

/"" $

To secure the use of terminal facilities and Aircraft Parking Po,sftiJns, the Requesting
Airline may: ~~,~\

e

1. Arrange directly with City to lease and use vacant t~~inal space and Gates not
preferentially assigned, or

A.

C. At the end of said fift~;p., (15) day period, if Requesting Airline has not been
accommodated, Direc "\hall select Airline and/or another Signatory Airline(s) to
accommodate the R(q sting Airline, taking into consideration such factors as current
utilization of terrnjnJ.~facilities, schedule compatibility, union work rules, competitive
relationships, ~}ll:tl~other relevant factors. Director shall send written notice to such
selected airliC€~s) (the "Accommodating Airline") requiring such Accommodating Airline
to begin a mmodating the Requesting Airline within thirty (30) days from the date of
said nof!~,.. Director shall include in such notice the reason or reasons why such
Accqw~odating Airline was selected.

q:-;;.ff

D. ~~6n receipt of said notice and within 15 days thereof, the selected Accommodating
~~i~irline may submit written comments to Director contesting its selection and Director

-':"'".Jshall consider such comments and then confirm or rescind such selection in writing prior
to date accommodation is to begin. The decision of Director shall be final.

E. Unless Director rescinds such selection within the thirty (30) day period specified in
Section 4.03 (C), the Accommodating Airline shall accommodate the Requesting Airline
by sharing its Leased Premises including Aircraft Parking Areas on a timely, good faith
basis and in a reasonable and equitable manner, subject to the following conditions:
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1. In case of a conflict between schedules of the Accommodating Airline and the
Requesting Airline, the Accommodating Airline shall have preferential (prior) use
rights.

The Accommodating Airline may require the accommodated Requ, g Airline to
indemnify the Accommodating Airline against liability arising 0 • f ~the use of its
facilities and equipment and provide the same levels and typ:, f insurance as
accommodating Airline is required to maintain, as defined it1 thidAgreement.

",'~

~~~,~~0i

The accommodated Requesting Airline shall pay the reas'dnable relocation costs of
Accommodating Airline. .'<\~

t',.~ "
~'</

5.

4.

Section 4.04 Overnight Parking
rv'zf ~",,;r

Airline shall have the right to park two aircraft at its preferentially assigned Gate(s) and shall not
be charged an overnight parking fee in exercising ~P."~ right. City reserves the right to require
Airline to park its aircraft overnight at location(s) ~ ttJef than its preferentially assigned Gate(s) if
City determines that such Gate is needed to ommodate the operations of other airlines.
Airline is entitled to reasonable reimburs ,A'en from the accommodated airline for costs of
moving an aircraft from its preferential G isf The City shall invoice the accommodated airline
an overnight parking fee for parking ential user off gate. If City requires an Airline to park
its aircraft overnight at a location oth: n its preferentially assigned Gate(s) for reasons other
than accommodating other airline \, ity shall waive the overnight parking fee.

<,'¥'\" <,

Use of Lo6ding Bridges
""r'~

Any loading b(idg~~ financed and maintained by City shall be made available to all
airlines servin '''the Airport on a Common Use basis unless assigned for Joint Use or
Preferentia se.

2. The Accommodating Airline shall not require that the Requesting Airline obtain
ground handling or other services from the Accommodating Airline.

3. The Accommodating Airline and the accommodated Requesting Airline shaH~p\y
for shared holdrooms and loading Bridges on the basis of the Joint Us ~pace

Formula. *,

A.

Section 4.05

B. The~; "of City-owned loading bridges shall be subject to the following terms and
condltirins:

/

The bridges shall be operated only by employees or agents of Airline, but no such
employees or agents shall be permitted to operate the bridges until they have
satisfactorily completed a course of instruction conducted by City or City's
designee in the proper use and operation of the bridges, and have received a
certificate or written notice from City or City's designee qualifying them to operate
the bridges.

2. City and Airline each shall be solely responsible for any and all damages, claims,
or injuries which may be caused by the negligent use of the bridges by their
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City, during the term of this Agreement, shall maintain and ke~~~Nj;l:tgood repair the
loading bridges.

4.

respective employees, agents, or servants, and each shall indemnify, defend and
hold harmless the other and their respective officers, agents, and employees from
any and all demands, losses, liabilities, or judgments and all claims of every kind
and character, together with costs and expenses incident thereto, arising from or
as a result of negligent acts or omissions thereof in connection with or arising from
use of the loading bridges, provided that City's liability shall not exceed the lesser
of proceeds payable from its self insurance retention or $1,000,000. Each party
shall notify the other, in writing, of any claims, damages, or injuries promptly after
discovery of same by the party charged with giving notice. ,fi:J'

3. Airline shall be solely responsible for any damage to bridges caused b, e action
of its employees or agents.

Section 4.06
\

fJl>:4;~;q,Jp"

Reassignment of Leased Premises During Constru'€fl:oA

During the term of this Agreement, City may initiate a terminaL,~ a construction project which
expands or modifies or impacts the Airline's Leased Premi§~~'fncluding leasehold dimensions
or location of Joint Use Space or Common Use Space. Aefore undertaking such construction
project, Director shall consult with and consider any su~ge'stions of Airline, but the approval of
Airline shall not be required. Upon completion of tl)~~onstruction project, Director shall issue
revised Exhibits of Airline's Leased Premises, ~rrb'Such exhibits shall revise the basis for
determining the amount of Leased Premises reQt~Js, fees and charges payable by Airline

r::~"J.Ji

In the event of a terminal area constructi''Pfoject it may be necessary for City to temporarily
reassign Leased Premises or Aircraft ..' ing Positions during construction after reasonable
written notice is provided to Airline. ~~:. g'" the construction period, Airline shall pay appropriate
charges only for those areas de$ignated and utilized for Airline use. Airline's costs, as
reasonably agreed to by City, f9(~ng relocated to temporary Leased Premises and for being
returned to its permanent ~~a~~Cl Premised shall be paid by the City. City may, at its sole
discretion, include such relo'6ation costs as part of the construction project costs or pay such
relocation costs from the'itr~'s Airport Surplus Fund.

~..t. >'/>#

r"¥
Section 4.07 [render of the Premises

A. Airli~ enants and agrees that on expiration of the term of this Agreement, or on
earliet'ermination as hereinafter provided, or on reassignment as heretofore provided,
e.irline will peaceably surrender possession of the Leased Premises/portions thereof in

//Q:t30d condition, reasonable wear and tear and conditions existing prior to Airline's first
Coccupancy of the Leased Premises excepted, and City shall have the right to take

<;, possession thereof. City shall not be required to give notice to quit possession at the
expiration date of the term of this Agreement except to any extent required by law.

B. Airline shall have the right, on expiration or early termination and within thirty (30)
calendar days thereafter, to remove or dispose of all trade fixtures and equipment and
other personal property installed or placed by Airline at its expenses, in, on, or about the
Airport, subject to any valid lien that City may have thereon for unpaid rents or fees.
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Airline agrees to reimburse City for any net costs incurred by City if City elects to remove
or dispose of Airline's property after such thirty (30) day period.

C. Ownership of any and all property not removed by Airline within the said thirty (30) day
period shall, at the option of City, vest in City.

Section 4.08 Access

Section 5.01

A.

B.

C.

">~~
Subject to the provisions hereof and such restrictions as City may impose with re~10
Airline's use of the Leased Premises, City hereby grants to Airline, its agents, stl~~liers,
employees, contractors, passengers, guest, and invites, the right and pri\!HI"g:e' of free
and unrestricted access, ingress, and egress to the Leased premises;;;b~~ to public
areas and public facilities of the terminal building. \ ?

.c- ~4"'-f't...\

. ... f":' "":;:." -Y •
The Ingress and egress provided for In Section 4.08 (A) shall noti,~9' used, enjoyed, or
extended to any person engaging in any activity or performing~a1!Y act or furnishing any
service for or on behalf of Airline that Airline is not authorize'4)Q! engage in or perform
under the provisions hereof unless expressly authorized in,Miting by City.

~,.~

City shall have the right at any time to close, reI04a{;~ reconstruct, change, alter, or
modify any such means of access provided for Ai~U{l~ls use pursuant to this Agreement
or otherwise, either temporarily or permanentl~~'1>rovided that reasonable notice to
Airline and a reasonably convenient and c9,~~arable means of access, ingress, and
egress shall exist or be provided in lieu tQerebf. City shall suffer no liability by reason
th~reof and such action shall in no way\qj'er or affect any of Airline's obligations under
this Agreement. ~';'~",t

~f.~\:.)

ARTICLE 5: CR"ENTALS, CHARGES, AND FEES'.
General

A. In return for use of{tie~eased Premises including Gates and any/all rights, licenses,
and privileges grantEfl!il hereunder and for the undertakings of City, Airline agrees to pay
City during the t of this Agreement, certain rentals, charges, and fees as set forth in
the City's an ~~~ aster Fee Schedule as amended from time to time.

'Ii

B. In additi 0 rentals, charges, and fees set forth in the Master Fee Schedule as
ame rom time to time and calculated in the manner provided in this Agreement,
Airl agrees to pay an Airline Terminal Equipment Charge as calculated in Section
5.02.

Calculation of Airline Terminal Equipment Charge

Air ine Terminal Equipment Charge shall be calculated on a monthly basis by multiplying the
enplaning passengers for the month by a fee as set forth in the Master Fee Schedule.
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Section 5.03 Application of Terminal Area Rental Rates

A. The Terminal Area Rental Rate, as stated in the Master Fee Schedule as amended from
time to time ("Terminal Area Rental Rate"), shall be applied to Exclusive Use Space and
Preferential Use Space on a per square foot basis.

B. Terminal ticket counter numbers: 15-01; 15-02; 16-01 and 16-02; comprising of 62.4
square feet each, for a total of 249.6 square feet of passenger terminal as show~~n

Exhibit "A" attached hereto and hereby made a part hereof to Airline's preferen . {'/,1e
space.

C. Annual Reallocation of Ticket Counters. Airline acknowledges that every
the term, the possibility of a reallocation of the ticket counters at the so ,
discretion of the Director of Aviation. • ~{""'1

D. Exclusive Room Spaces for a total square footage of 1,580 sq.~are feet, as shown in
Exhibit "A" attached hereto and hereby made a part hereof andrQed below:

.c
,,~~"

(i) Room T-118, comprising 751 square feet ~ I[~'ssenger terminal as shown in
Exhibit "A" attached hereto and hereby made~ part hereof is Airline's exclusive
use space; and

(p,
r~·,,,ji

(ii) Room B-101, comprising 473 sqbl.9rOfeet of passenger terminal as shown in
Exhibit "A" attached hereto and ifit-?3by made a part hereof is Airline's exclusive
use space' and [""':t

, ~,,~d"

(iii)

(iv)

Room C-163A, cornpn 6 square feet of passenger terminal as shown in
Exhibit "A" attacheckh eto and hereby made a part hereof is Airline's exclusive
use space' and .,0'·:", .;. ..t'l',~/

-I" ~,\'",

<;f~ ""
Room C-1f?J,B';< comprising 115 square feet of passenger terminal as shown in
Exhibit ~'A'1".'l:tftached hereto and hereby made a part hereof is Airline's exclusive
use s i~~· and

~¢'c' ,

<

(v)., :\J' n1 C-163D, comprising 165 square feet of passenger terminal as shown in
~'=Xhibit "A" attached hereto and hereby made a part hereof is Airline's exclusive

.ff use space.

.ates NO.5 and 7, comprising 2,559 square feet and Gate No. 15, comprising of 2,166,
for a total of 4,725 square feet of passenger terminal in Exhibit "A" attached hereto and
hereby made a part hereof is Airline's preferential use space.

F. The Terminal Area Rental Rate shall be applied to Common Use Space on the basis of
the Common Use Space Formula.
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Section 5.04 Monthly Activity Report

A. Airline shall furnish to Director on or before the fifteenth (15th) day of each month, an
accurate written report of Airline's operations at the Airport during the preceding month,
setting forth all data necessary to calculate the rentals, fees, and charges due under this
Agreement. The report form shall be provided by the Director and shall include, but shall
not necessarily be limited to (a copy of the report is attached hereto and incorporated
herein as Exhibit "F"): ~~

to''}
1. Airline's total number of aircraft arrivals for the month by type of air~Qi, the

Maximum Certificated Gross Landing Weight of each aircraft, and th '6ta, Airline
Landed Weight for the month to include any non scheduled and cha~ perations;. ~

2. Total number of Enplaning and Deplanning Passengers of "Atr,~o~ and aircraft of
other airlines handled by Airline (so long as those har{Q,L~d airlines are not
otherwise required to report on those same aircraft); <"\

if>~<>~

"~,,
3. Weight of cargo freight, mail, and express for the mOlfltl1} and.,....,,""

#,,>;'"

4. Other such information that City may requ~t\'~om Airline to prepare airline
invoices and establish and assess rates an~ fjarges.

~'(,j'

B. If Airline fails to furnish Director with the repo '" quired by Section 5.04 (A), by the date
specified w!t~in Section 5.04 (A), it shall I:;>{: • nsider~d in default under this Agreement
and then Airline's rentals, fees, and chCl!i9'es, as provided for the month thereafter, shall
be determined by assuming that Aifl~;s' Total Airline. Landed Weight and E.nplaned
Passengers for such month was gQ",e,}hundred twenty-five percent (125%) of Its Total
Airline Landed Weight and EnRJa~~d Passengers during the most recent month(s) for
which such data are availab\7~.~f6r Airline and by applying the rates specified in the
Master Fee Schedule. A~."necessary adjustment in such rentals, fees, and charges
shall be calculated af!~ht:ta· accurate report is delivered to Director by Airline for the
month(s) in questio~~/"'f:~~sult~ng ~urpluses or d~ficits shall be applied as credits or
charges to the apPJ$~pT>Jate invoices In the succeeding month(s).

't.f",~•.J

C. Airline Monthl}Lf~dfvity Report shall be delivered to City at the address below or at such
address tq ~idh City, by service of written notice upon Airline, may direct the delivery
thereof, t~'0~lime to time:';;;;'\J' }'

//'" ~v
~~'Via Mail/Express to:

City of Fresno
Fresno Yosemite International Airport
Attn.: Airport Accounting
4995 East Clinton Way
Fresno, CA 93727-1504

Section 5.05 Payment Provisions/lnterest on Overdue Amounts

A. Unless otherwise provided in this Agreement, fixed (i.e. non-activity based) Airport
rentals, fees and charges shall be due and payable the first (1st) day of each month, in
advance, without invoice.
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B. Unless otherwise provided in this Agreement, variable (i.e. activity based) Airport rentals,
fees, and charges shall be due and payable the fifteenth (15th) day of each month
following the month in which assessed, without invoice.

C. Unless otherwise provided in this Agreement, all other rentals, fees, and charges shall
be due and payable on invoice within thirty (30) days of the date of the invoice.

""'>t"".~",

D. The acceptance by City of any payment by Airline shall neither constitute City's ap~G~i31
of, nor preclude City from questioning the accuracy of, computations in Airline' !t4onthly
Activity Report, submitted to City as provided in Section 5.04, or from re mg any
additional payment actually due from Airline.

E. Any payment not received by the due date shall be deemed delin~~ej{i;~nd shall accrue
interest at the lesser of the rate of eighteen percent (18%) per yeat:",.s;tllculated on a daily
basis at the rate of five-hundredths of a percent (0.05%) per d~trom the due date until
paid in full, or the maximum rate allowed by law. ',<) ~

Section 5.06

F. All payments due and payable herein shall be paid in I money of the United States
of America, without set off, by check or wire transfer~a. e payable to City and delivered
or wired, as applicable, to the following address 0f,~ccount, or to such other address or
account as City by service of written notice llpJ311 Airline, may otherwise direct the
payment thereof from time to time during the te1ffi hereof:

tli'"
Via Mail/Express , Via Wire Transfer
City of Fresno F~;:~""\ City of Fresno - Airports
Fresno Yosemite Internatio :l"-Airport Bank of America
Attn.: Airport Accounting' ABA #121000358
4995 East Clinton Wa Account: 1499610645
Fresno, CA 93727-'1,5

""'"..

Airline shall pay all tax~§)of whatever character that may be lawfully levied, assessed, or
charged upon the prqiYepy, real and personal, occupied, used, or owned by Airline, or upon the
rights of Airline tp~geupy and use the premises and emolument received thereby, or upon
Airline's rights QP'.c~rations hereunder or services provided by Airline at the Airport. Airline
shall have tl) 'j·:"l'ft,· at its sole cost and expense, to contest the amount or validity of any tax or
license as f ave been or may be levied, assessed, or charqed.'

'~w <I/

SectiQ.~<P107 Passenger Facility Charge (PFC)
(0"

"'....'
City shall have the right to assess passengers a PFC for the use of the Airport in
accordance with the requirements of 14 CFR Part 158 ("PFC Regulations") and any

I Any interest in real property which exists as a result of possession, exclusive use, or a right to possession or exclusive use of any
real property (land and/or improvements located therein or thereon) which is owned by the City of Fresno (City) is a taxable
possessory interest unless the possessor of interest in such property is exempt from taxation. With regard to any possessory
interest to be acquired by Lessee under this Lease, Lessee, by its signatures hereunto affixed, warrants, stipulates, confirms,
acknowledges and agrees that, prior to executing this Lease, Lessee either took a copy of this Lease to the office of the Fresno
County Tax Assessors or by some other appropriate means independent of City or any employee, agent, or representative of City
determined, to Lessee's full and complete satisfaction, how much Lessee will be taxed, if at all.
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other relevant governmental directives, statutes, orders or provisions. In accordance
therewith and to the extent required by 14 CFR Part 158 the Collecting Carrier shall
collect on behalf of and remit to City any such PFC charges. Any charges so collected
shall, pending remittance to City, be held in trust in accordance with federal law. City
shall have the right to use all such passenger facility charges collected in any lawful
manner.

B. Collecting Carrier and City shall be bound by and shall observe all of the provision&~of

14 CFR Part 158 and any other relevant governmental directives, statutes, ors:J~ br
provisions, as they apply to either or bothparties..:5..~""

,',,(}
C. If Collecting Carrier fail(s) to collect, maintain in trust and remit PFC revetl;~o the City

within the time limits and in the manner established by federal regulfltltm, Collecting
Carrier shall be deemed to be in default of this Agreement. Any I$!, 'yment of PFCs
shall be subject to interest compounded in accordance with Se 5.05 (E), to the
extent allowed by law.

D. PFCs to be Held in Trust for the City /,,><.~'"

1. In the event that Collecting Carrier fails to~a1<~ payments of PFCs to City in
accordance with the PFC regulations an<;i,,,,yJlthin ten (10) calendar days after
receipt of a written notice non-payment~pm City, City may require Collecting
Carrier to establish a PFC trust accQ,&i,bt pursuant to this section 5.07. In the
event City requires Collecting CC'l[r~" to establish a PFC trust account, and
notwithstanding Section 158.49,t)lfJhe PFC regulations, upon receipt of PFCs
that are collected by CollectiPQ::Carrier, Collecting Carrier shall at its own cost
establish and shall deposii,(h~ net principal amount of such PFCs in a trust
account for City's benefitr~(\e'''Trust Account"). City and Collecting Carrier agree
that the Trust Accounli.-:~~11 be held in the name of Collecting Carrier as trustee
for City provided th'al €ity and Collecting Carrier mutually agree to terms upon
which amounts rp ,e withdrawn from such account upon the joint direction of
City and Col~~ttf1g Carrier. If City and Collecting Carrier do not so agree, the
Trust Accou~ntt<Shall be held by an independent third party bank trustee, in which
event suet;t\,itustee's fees shall be payable by City. City shall have the right to
select (~~",ch trustee subject to the approval of the Collecting Carrier which
app , f' will not be unreasonably withheld. The Trust Account shall be separate
f nd not commingled with all other Collecting Carrier funds, including PFCs

1'''''.,<,/ ected on behalf of other airports. In accordance with Section 158.51 of the
'6~'PFC regulations, any amounts required to be remitted to City under such section

,p shall be paid in any event by Collecting Carrier, as trustee, or by such third party
bank trustee, to City on or before the date specified in such section first out of the
net principal amount, then, to the extent of any deficiency, by Collecting Carrier,
out of income earned thereon and then, by Collecting Carrier, out of any
available funds of Collecting Carrier. Funds in the Trust Account shall be
invested solely in instruments issued or guaranteed by the United States
government or any of its agencies, commercial paper rated A1 or P1 or better by,
respectively, Standard & Poors or Moody's Investor Service, or federally insured
bank certificates of deposit. Any income earned on funds in the Trust Account on
or prior to the date of required remittance to City shall be the property of the
Collecting Carrier and shall be paid directly to Collecting Carrier. Any income
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2.

Section 5.09

Section 5.08 Records of Airline

earned on funds in the Trust Account after the date of required remittance to City
shall be the property of the City and shall be paid immediately to City. If
Collecting Carrier, as trustee for City, timely and properly funds and administers
the Trust Account and pays over to the City the PFCs in accordance with PFC
regulations and this Agreement for a period of eighteen (18) consecutive months,
then Collecting Carrier may submit a written request to City that the Trust
Account be terminated and that Collecting Carrier collect the PFCs in accordance
with the provisions of Section 5.07. City shall not unreasonably deny Collec g
Carrier's request. The City shall have the right to apply the provisions ~. s
Section each time Collecting Carrier fails to timely remit PFCs in accordatts with
the PFC Regulations and within ten (10) days of written notice of ,t};~ayment
from City.

\
In the absence of additional regulations governing the treaJ,lJt..,e'01)of refunds, any
refunds of PFCs due to passengers as a result of change;~>'f'~l itinerary shall be
paid proportionately out of the net principal amount attribJi~pble to such PFCs and
the amount that Collecting Carrier was permitted to r'e'@irl' under section 158.53
(a) of the PFC regulations attributable to such PE ~'S" Collecting Carrier hereby
acknowledges that the net principal amount ot... FCs collected on behalf of
City shall remain at all times property of City;?Qcept to the extent of amounts
refunded to passengers pursuant to the p~<altetJing sentence (which shall remain
the property of City until refunded and beebme the property of the passenger
upon and after refund). Other than th mounts that Collecting Carrier is entitled
to retain pursuant to Section 158•.5 the PFC regulations, Collecting Carrier
shall be entitled to no compensati~~'

p:;~~~ .~

-i~#
,C~~~>

Airline shall make available to City, \t.:!:pb61he written request of the City, at the offices of the
Airline at the Airport such books, r~,or'CIS and accounts, or photocopies thereof, that are relevant
to payment of rentals, fees and;:~rges required under this Agreement for the current year and
the preceding calendar yea'4)~'cl 'shall make such records, or photocopies thereof, available for
inspection and audit by Ci~0f its authorized representative at reasonable and mutually agreed
upon hours and times dtu:ft:l@ the entire term of this Agreement and for 3 years thereafter.

t..,{o- *-<!"...1'

~~*;7

. . t of Set Off

~';; the right to set off any past due amount(s) by applying all or a portion of
current pay' ts to such past due amount(s). In the event a disputed charge becomes past

salved in favor of Airline, said overpaid amounts shall be credited to the next amount
due u r this Agreement. If the Agreement is terminated, it shall be credited to amounts due
b~"o{ Airline. Past due amounts may include sums due on prior agreements, this Agreement
df~(usage of the Airport as a non-Signatory Airline. In the event the City exercises the right, it
shall notify Airline. Airline shall be responsible for promptly submitting such a sum as will reflect
the total amount needed to satisfy current amounts due. Regardless of the foregoing, City shall
not have the right to offset past due amounts which Airline has notified the City, in writing, are
disputed by Airline, provided that such written notice shall not prevent or limit the right of City to
exercise any other right or remedy available to City under this Agreement or at law or in equity
as a result of the non-payment of the amount in dispute by Airline.
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Section 6.01

ARTICLE 6: SURETY

Due Date, Type, Form and Amount of Surety

Airline shall provide to City a Surety Deposit in an amount equal to three (3) months Agreement
Fees and Charges. Such deposit shall be in the form of: (i) cash; (ii) a Surety Bond issued by
an insurance company authorized to do business in the State of California and authorized to
write such bonds in said State; (iii) a non-revocable Letter of Credit established in favor of -Qity
for the account of Airline by a federally chartered bank acceptable to City, guarantee' He
faithful performance of all of the covenants and conditions herein to be performed I£~, rline.
Upon the expiration or termination of this Agreement, and the payment of all fees"atd)charges
due to the City for the privileges granted in this Agreement, the Security De@~slt shall be
refunded or the surety instrument returned to Airline, provided there are no oj:h~r outstanding
claims or charges against Airline. City shall not be required to pay, and C' ·<.s.~11 not pay, any
interest on this Security Deposit.

Section 6.02 Drawdowns by City
/(c.+~~#-;

If Airline defaults with respect to any provision of this Agreeme?~.JJ1'Cluding but not limited to the
provisions relating to payment of rentals, fees and charges4>r~.any other sums due and owing,
City may, to the extent allowed by law, with or without prj,o{ rtotice to Airline, draw down on the
surety provided by Airline, up to the full amount thereof~)nd apply such draw on amount(s) to
correct any default by Airline, to pay any rentals or 9t~r sums in default, to reimburse City for
any amount(s) which City may spend or becor:J;tE!~bligated to spend by reason of Airline's
default, to compensate City for any other loss,q'f,)iamage which City may suffer by reason of
Airline's default, or to pay any amount due OyqJvrng upon expiration or earlier termination of this
Agreement. '''''~

A. Within fifteen (15) calendar d' ollowing any draw on and application by City of any
part or the entire surety arrteu t provided by Airline, City shall provide Airline with notice
of such draw on and apRJIMllon, in writing.

• '<' '<t;,
/' ""';"~'

B. In the event the ar:Q~nt of surety provided City by Airline shall, at any time and from
time to time duril5l-SJhe life hereof be reduced pursuant to the draw down provisions of
this Agreemep~""Airline shall, within ten (10) days after written demand therefore is
served up.o~j\frline by City, deposit additional surety with City in a sum sufficient to
restore t ~r~quired surety to its original amount.

C. In t~:~vent City finds it necessary to draw down on the surety instrument more than two
irnes for any reason, the third draw down shall itself constitute grounds for default and

each of this Agreement by Airline.

Return/Surrender/Release of Surety by City

The surety instrument shall be returned to Airline not later than sixty (60) days after termination
of this Agreement, provided there are no outstanding claims against the Airline.

III

III
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Section 7.01

ARTICLE 7: INDENTURE OF TRUST

Subordination Indenture of Trust

This Agreement and all rights of Airline hereunder are expressly subordinated and subject to the
lien and provisions of any pledge, transfer, hypothecation, or assignment made at any time by
City pursuant to the terms, covenants, and conditions of present Indenture of Trust and future
Supplemental Indentures. In conflicts between this Agreement and the Indenture of Trust,,,,.~e

Indenture of Trust shall govern. All definitional terms that are not specifically defined he~FiJ)afe
to have the meanings set forth in the Indenture ofTrust.(·'''-~

rv
"-..,)

Section 7.02 Flow of Funds
\

Subject to the terms and provisions of the Indenture of Trust and other re19J~a;flnstruments, it is
mutually understood and agreed that, as long as any Bonds secured by t!1~ lndenture of Trust
are outstanding, bond proceeds and all Airport revenues shall be deR~sited, maintained, and
paid as set forth in the Indenture of Trust. '<;)'}

Section 8.01

ARTICLE 8: MAINTENANCE AND OPERATI9,N" FAIRPORT
/4~'''c)
",r

City's Responsibilities "'+

In accordance with Exhibit "C", attached hereto a~J(~jncorporated herein, and except to any
extent otherwise expressly provided in this Agree 41lr:'

A.

B.

City agrees that it will, with reasoPfl~ e diligence, keep the Airport and its aerial
approaches reasonably free fromgt]srruction and interference for the safe and proper
use thereof by Airline; and will d~6p, maintain, and operate the Airport in all respects
in a manner at least equal t • standards or rating established by the FAA and any
other governmental agenc ing jurisdiction thereof, except for conditions beyond the
reasonable control of CiJ<,. ity shall not be liable to Airline for temporary failure to so
perform, whether dtte;'tQ'hlechanical breakdown or for any other causes beyond the
reasonable control or~ity.

r",

~.J
City, with its PWD' "forces or by contract, shall operate and maintain and keep in good
condition th~/tetminal building and all additions, improvements, facilities, and equipment
now or ~fter provided by City at or in connection with the terminal building, except

r,

any i .ements, facilities, and equipment constructed or installed by Airline and any
Excl e Use Leased Premises hereunder. City shall keep the terminal building, except
{}irline's Exclusive Use Leased Premises, in a neat, orderly, sanitary, and presentable

rt~~ndition.
-o

Consistent with this Agreement and constitutional and local law requirements City, with
its own forces or by contract, shall at all times maintain the structure of all Leased
Premises and repair latent defects in facilities provided by City.

D. Consistent with this Agreement and constitutional and local law requirements City, with
its own forces or by contract, shall at all times maintain the public, Preferential Use,
Shared Use, and Common Use space areas of the terminal building so as to provide for
reasonable unobstructed use thereof by passengers and invites, and shall keep such
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area adequately supplied, equipped (including directional signs), furnished, and
decorated.

Subject to the provisions of Section 8.04 and in accordance with Exhibit "C":

Airlines Responsibilities

E. City shall supply or cause to be supplied appropriate and adequate equipment and
maintenance for air conditioning, lighting, ventilation, heat, electrical, water, and
sewerage facilities for terminal building public use areas and Airline's Leased Premises;
adequate illumination in Common Use Space; and janitorial service in terminal building
public use areas and Common Use Space, Shared Use Space, and Preferential l.!$>e
S~re. ~

Section 8.02

A.

B.

C.

D.

E.

.
Airline shall, at all times, keep its Leased Premises neat, ~~, Iy, sanitary, and
presentable. Airline shall pay for all electric power used in it$,\Exclusive Use Leased
Premises and preferentially assigned loading bridges; shall ba'~';~ponsible for relamping
and shall furnish its own janitorial service for its Exclusiv (1::Jse Leased Premises; and
shall cause to be removed at Airline's own expense fro "Leased Premises all waste,
garbage, and rubbish, and agrees not to deposit tl('l7~ me on any part of the Airport,
except that Airline may deposit same temporarily ~\it~ Exclusive Use Space or in space
designated by Director in connection with collecti&Q&for removal.

V"",
Airline shall maintain the apron area cont~S6'ti~ to its assigned Gates in a neat, clean,
and orderly condition, free from litter, d~lD,"P(s, refuse, petroleum products, or grease, and
immediately remove all oil and greaf~~1sPiliage from its Aircraft Parking Areas that is
attributable to Airline's activities, air aft or equipment.

ense, ordinary preventive maintenance and ordinary
upkeep and repair (except'! tural repairs and repairs necessitated by latent defects in
facilities provided by Cit" . its Exclusive Use Space including, but not limited to, all
facilities, personal prJ3je.11y, trade fixtures, and equipment. For purposes of this Section,
structural repairs are(Jefined as repairs to the roof, insulation, foundation and exterior
walls of the termifil~JJbuilding.

"'tit, "'v
r~

Airline shall ~ffJediately repair any damage in any other space at the Airport occasioned
by the ~t~ities, fault or negligence of Airline, its servants, agents, employees,
Iicen§'~~~'i passengers, and invites.

~,#;C)
~,..<tF

,irline shall not erect, maintain, or display on its Leased Premises or anywhere in the
minal building in the public view any billboards, banners, advertising, promotional

igns, or materials without the prior written approval of Director.

Airline expressly agrees that City shall not be liable to Airline, for bodily injury or for any
loss or damage to real or personal property occasioned by flood, fire, earthquake,
lightning, windstorm, hail, explosion, riot, strike, civil commotion, smoke, vandalism,
malicious mischief, or acts of civil authority.

G. Airline shall provide and maintain hand fire extinguishers for the interior of its Exclusive
Use Space in accordance with applicable safety codes.
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H. Airline shall, in conducting any activity or business at the Airport, including environmental
responses or remedial activities, comply with all applicable Environmental Laws, as
discussed in detail in Section 14.19.

Section 8.03 City's Right to Inspect and Make Repairs

City, by its Director or authorized officers, employees, agents, contractors, subcontractors.jend
other representatives, shall have the right at any time in the case of emergencies, otW~i~e
during normal business hours upon reasonable advance notice, to enter upon ~f\irJine's
Exclusive Use Space, accompanied by an authorized Airline representative, if pr r: >'able, for
the following purposes:

A.

B.

e
\

To inspect such space to determine whether Airline has complied gf.l\jf)~ in compliance
with the terms and conditions of this Agreement. (}<.,.

\,
~* ,v~

Upon reasonable notice and opportunity to perform, except inCen1ergencies, to perform
such maintenance, cleaning, or repair as City reasonably d"~(fr:ls necessary, if Airline fails
to perform its obligations under Section 8.02, and to J~G,over the actual cost of such
maintenance, cleaning, or repair from Airline, plus a tijIeeh percent (15%) administrative
charge from Airline on the next rent due. "'~

C. Upon reasonable notice, except in emergenci~.g;oo perform such maintenance, cleaning,
or repair as City reasonably deems neces~§O'and which is the responsibility of the City
under this Agreement. "",{t}

(~,~4

Section 8.04 Alterations and 1m ~ts

Airline shall make no repairs,\~l ations, additions, improvements to, or installations on
the Leased Premises With8~ lhe prior written approval of City or Director.

f"'.V
Plans and specifiqi~Qs" for any such work shall be filed with and subject to the
approval of City ~r1C:1> Director and all work shall be done in accordance with local
ordinances and £'~fornia and Federal laws and regulations.

~, "t>~j'

r~

All Airlin~ (;9t~rations and improvements other than movable furniture, personal
property,(~q'Gipment, and trade fixtures shall become part of the realty and title shall
ves~Ji)"City at City's option and without cost, upon expiration, or early termination, of
this'~l;jreement.

I'

.05 Payment Bond

B.

C.

A.

o the commencement of any improvements, City shall have the right to require that Airline
ob ain, or cause to be obtained, a contract surety bond, or such other form of security
acceptable to City, in a sum equal to the full amount of the construction contract awarded by
Airline for the improvements. Said bond shall name City as an obligee thereunder and shall be
drawn in a form and from such company acceptable to City and licensed to do business in the
State of California; shall guarantee the faithful performance of necessary construction and
completion of improvements in accordance with approved final plans and detailed
specifications; and shall protect City against any losses and liability, damages, expenses, claims
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and judgments caused by or resulting from any failure to perform completely the work
described. City also reserves the right to require that Airline acquires or causes to be acquired
a payment bond with any contractor or contractors of Airline, as principal, in the sum equal to
the full amount of the improvement contract awarded by Airline for the improvements. Said
bond shall name the City as an obligee thereunder and shall guarantee payment of all wages for
labor and services engaged, and of all bills for materials, supplies and equipment used in the
performance of said improvement contract. Any work associated with such improvement shall
not unreasonably interfere with the operation of the Airport, or otherwise unreasonably interi~fe

with the permitted activities of other Airport tenants and users. Upon completion of a8R(Q:ved
improvement and within sixty (60) days of Airline's receipt of a certificate of occuR'ari'cy, a
complete set of as-built drawings shall be delivered to the City in a media typ rtf' format
acceptable for the permanent record of the City.

Debts, Liens, Mortgages

Leasehold ImprovementsSection 8.06

Section 8.07

"<-1:/"~4\1'_
/",«,.'\", t
i* ft;~-

f;~..c/
Airline shall be solely responsible for payment of all leasehold improvertt~nts made by Airline.

'. ($.'<, s
"',,)I

~(;'~~J

4">~"

Airline shall pay promptly when due and owing, all bills, debt~~· obligations incurred by Airline
in connection with its operations or activities on Leased l?,e'f'l1ises at the Airport, and shall not
permit the same to become delinquent. Except as eXpr19~$fY approved by City in writing, Airline
shall not permit any mechanics' or material men o~ny other lien to be attached to or be
foreclosed upon Leased Premises at the Airport O{ i~rovements thereto. Airline shall suffer no
lien, mortgage, judgment or execution to be filetlllaa'gainst the Leased Premises at the Airport or
improvements thereon. If any lien shall be fve..~~against the Leased Premises, Airline shall take
action, including the payment of and/or b<Q.Jl~ing against the amount of the lien, to cause such
lien to be removed within twenty (20) b ~"ess days of recordation of the lien.

ARTICLE 9: DA A E OR DESTRUCTION OF PREMISES
...""

Section 9.01
'''';(~

A. If the Airline Lea~Premises or any portions thereof, or buildings or structures of which
space may b~v~ part, are damaged by fire or other casualty not caused by Airline,
Director sb<t~'ftbtify Airline within sixty (60) days whether the space will be repaired. If
the spa "~(o be repaired, it shall be repaired with due diligence by City, and the rent
allocSibt 0 the particular building, rooms, or other portion of the space rendered
unteh~Fltable shall be abated for the period from the occurrence of the damage to the

!?~ompletion of the repairs, provided that City shall exert its best effort to provide Airline
t'<.~th temporary substitute space, if available, at such rent as deemed necessary and
"Qeasonable by City, until such time as the repairs are completed.

B. At the time of such damage, not caused by Airline, Airline shall notify Director within 30
days, if Airline will not be able to operate to its reasonable satisfaction without repair of
the damaged space.

C. If the Director shall fail to notify Airline of its decision within sixty (60) days after
destruction, City shall be deemed to have elected to terminate this Agreement as to the
space damaged and destroyed, and the Agreement shall automatically terminate as to
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such space as of the date of the damage or the entire Agreement if Airline is not able to
operate to its reasonable satisfaction as a result of the damage, provided Airline gave
timely notice as required in 9.01 B above.

ARTICLE 10: INDEMNIFICATION, EXEMPTION OF CITY, AND INSURANCE

Section 10.01 Indemnification
\..;".'$;~\,

A. Except to any extent expressly provided for in the Agreement, and to the furthest ~ltent

allowed by law, Airline shall indemnify, hold harmless and defend City and its,&fflcers,
officials, employees, agents and volunteers (hereinafter referred to cOllectixe.t>Cls "City")
from any and all loss, liability, fines, penalties, forfeitures, costs and daIT\~9:es (whether
in tort or strict liability including damage by fire or other casualty) aile d(to have been
incurred by City or Airline, and from any and all claims, demands" tions in law or
equity (including attorney's fees and litigation expenses) arising or ged to have arisen
directly or indirectly out of Airline's: (i) occupancy, maintenancg and/or use of Leased
Premises; (ii) use of any Common Use Space, Exclusive Us~:B~ace, Joint Use Space
and Preferential Use Space, upon which the Leaseqr<rremises is located; or(iii)
performance of, or failure to perform, this AgreemenJ.,,~irline's obligations under the
preceding sentence shall not apply to any loss, liabilltY<i "'filles, penalties, forfeitures, costs
or damages caused by the negligence, gross negli,9fi;~'ce or willful misconduct of City.

~$?~~::J

B. Airline acknowledges that any and all loss, Iial,fl!~y, fines, penalties, forfeitures, costs and
damages including all reasonable costs" €Openses and liabilities for environmental
investig~tions, m.o~itoring, containm~~;~ abater:nent,. removal, repair, cleanup,
restoration, remediation and other repQoose costs, including reasonable attorneys' fees
and disbursements (whether in conf,adt, tort or strict liability, including but not limited to
personal injury, death at any ti£l4$(and property damage, including damage by fire or
other casualty) arising outt~r:<or in any way connected with any violation of
Environmental Laws, rele~es or discharges of a Hazardous Substance, or the
exacerbation of a poteut1al" environmental hazard, in each case only to the extent
occurring as a resultet"~I" In connection with: (i) Airline's occupancy, maintenance and/or
use of the Leased ~remises; (ii) Airline's use of any Common Use Space, Exclusive Use
Space, Joint Us 'Pace and Preferential Use Space, upon which the Leased Premises
is located; or. ';fli) irline's activities or the activities of any of Airline's representatives
(including" Jbut limitation, any of Airline's officers, officials, employees, agents,
voluntee Invitees, subtenants, consultants, subconsultants, contractors or
sUb~Jlt!/ ors) in connection with Airline's operations under this Agreement , are
expr'~lly within the scope of the indemnity set forth above except to the extent caused

.I?y <City or a third party not contractually related to Airline or resulting from a condition
(,.1~x1sting prior to Airline's first occupancy of the Leased Premises.

, (/

Airline's occupancy, maintenance and use of the Premises, and use of all or any part of
Airport, including, but not limited to, use of any Common Use Space, Exclusive Use
Space, Joint Use Space and Preferential Use Space, upon which the Leased Premises
is located, shall be at Airline's sole risk and expense. Airline accepts all risk relating to
Airline's: (i) occupancy, maintenance and/or use of the Premises; (ii) Airline's use of any
Common Use Space, Exclusive Use Space, Joint Use space and Preferential Use, upon
which the Leased Premises is located; or (iii) performance of, or failure to perform, this
Agreement City shall not be liable to Airline and its insurer(s) for, and Airline and its
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i.

insurer(s) hereby waive and release City from, any and all loss, liability, fines, penalties,
forfeitures, costs or damages resulting from or attributable to an occurrence on or about
the Premises, or all or any part of the Airport, including, but not limited to, use of any
Common Use Space, Exclusive Use Space, Joint Use Space and Preferential Use
Space, upon which the Leased Premises is located, in any way related to the Airline's
operations and activities. This waiver shall not extend to any and all loss, liability, fines,
penalties, forfeitures, costs or damages caused by the negligence, gross negligence, or
by the willful misconduct of City or City's failure to cmply with its obligations under,j@is
Agreement. f"<03

~i~... "'<Ii;".;.

".
D. Airline shall promptly notify City of any occurrence on Airline's use of any on Use

Space, Exclusive Use Space, Joint Use space and Preferential Use Spae pon which
the Leased Premises is located, resulting in injury or death to any pers n or damage to
property of any person.

E. If Airline should contract any work on the Premises or sUbcontr::.~¥t any of its obligations
under this Agreement, Airline shall require each consultant~q).Jl)consultant, contractor
and subcontractor to indemnify, hold harmless and defen tty and its officers, officials,
employees, agents and volunteers in accordance with t rms of this Section.

F. The provisions of this Section shall survive tp~~ermination or expiration of this
agreement. ~~.}

Section 10.02 Insurance "
Pl:'<,'".gll

A. Throughout the life of this Agreemenki':f\lrJ,ne shall pay for and maintain in full force and
effect all policies of insurance requjf{;"cl.lJ,ereunder with an insurance company(ies) either
(i) admitted by the California IQS~~nce Commissioner to do business in the State of
California and rated not les~/th~n "A-VII" in Best's Insurance Rating Guide, or (ii)
authorized by City's Risk":~anager or his/her designee. The following policies of
insurance are required:

,t>'::::'
COM~RCIAL GENERAL LIABILITY insurance which shall be at least as
braid? as the most current version of Insurance Services Office (ISO)

/lS.gmmercial General Liability Coverage Form CG 00 01 and include
'surance for "bodily injury," "property damage" and "personal and

advertising injury" with coverage for premises and operations (including
the use of owned and non-owned equipment), products and completed
operations, hangar keepers liability and contractual liability (including,
without limitation, indemnity obligations under the Contract) with limits of
liability of not less than the following:

$10,000,000 per occurrence for bodily injury and property damage
$1,000,000 per occurrence for personal and advertising injury
$10,000,000 aggregate for products and completed operations
$10,000,000 general aggregate.

In the event Airline purchases an Umbrella or Excess insurance policy(ies) to meet the
minimum limits of insurance set forth above, this insurance policy(ies) shall "follow form"
and afford no less coverage than the primary insurance policy(ies).
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City of Fresno - Airports Department
Properties Division

4995 E. Clinton Way
Fresno, CA 93727

B. Airline shall be responsible for payment of any deductibles contained in any insurance
policies required hereunder and Airline shall also be responsible for payment of any self
insured retentions. At no time shall City be responsible for the payment of any
deductibles or self-insured retentions. Any deductibles or self-insured retentions must
be declared to, and approved by, the City's Risk Manager or his/her designee. At the
option of the City's Risk Manager or his/her designee, either (i) the insurer shall reduce
or eliminate such deductibles or self-insured retentions as respects City, its officels,
officials, employees, agents and volunteers; or (ii) Airline shall provide a fiJ,;lliDti~1
guarantee, satisfactory to City's Risk Manager or his/her designee, gua~(tlteeing
payment of losses and related investigations, claim administration ~l!!()defense
expenses. At no time shall City be responsible for the payment of anY~"€!~€fuctibles or
self-insured retentions. t%.

C. All policies of insurance required hereunder shall be endorse<:~}b provide that the
coverage shall not be cancelled, reduced in coverage or Irl~limits except after 30
calendar day written notice has been given to City. Upon(lsst!ance by the insurer,
broker, or agent of a notice of cancellation, non-renewal,j(~Teduction in coverage or in
limits, Airline shall furnish City with a new certificate ~utq'epplicable endorsements for
such policy(ies). In the event any policy is due to eb>lr.e during this Agreement, Airline
shall provide a new certificate, and applicableorsements, evidencing renewal of
such policy within 15 calendar days prior to the e. tion date of the expiring policy.C,

D. The General Liability insurance policies sh~j(ibE3 written on an occurrence form and shall
name City, its officers, officials, agents';~mployees and volunteers as an additional
insured. Such policy(ies) of insurancr~'S\1a11 be endorsed so Airline's insurance shall be
primary and no contribution shall~'./equired of City. The coverage shall contain no
special limitations on the sco~~l protection afforded to City, its officers, officials,
employees, agents and vOlunt~'r<, subject to policy terms, conditions and exclusions.

..,j.... ,¢

F. Airline shall furnish Cit1>",Qitl, all certificate(s) and applicable endorsements effecting
coverage required ~J~tlrtder. All certificates and applicable endorsements are to be
received and apprgved by the City's Risk Manager or his/her designee prior to City's
execution of the~(g)eement. Such evidence of insurance shall be provided City at the
following addr §:.?

4f

e~'1r,.:-:;'".
¢'~, ""0

I'''t., -'>

~(itJpon request of City, Airline shall immediately make available to City's Risk Manager or
designee, at its corporate headquarters, a complete copy of any insurance policy
required under this Contract, including all endorsements, with said copy certified by the
underwriter to be a true and correct copy of the original policy. This requirement shall
survive expiration or termination of this Agreement.

G. Any failure to maintain the required insurance shall be sufficient cause for City to
terminate this Lease. No action taken by City hereunder shall in any way relieve Airline
of its responsibilities under this Lease.
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H. The fact that insurance is obtained by Airline shall not be deemed to release or diminish
the liability of Airline, including, without limitation, liability under the indemnity provisions
of this Agreement. The duty to indemnify City and its officers, officials, employees,
agents and volunteers shall apply to all claims and liability regardless of whether any
insurance policies are applicable. The policy limits do not act as a limitation upon the
amount of indemnification to be provided by Airline. Approval or purchase of any
insurance contracts or policies shall in no way relieve from liability nor limit the liabilit-v~of

Airline..~:;;; J
~fo...

Nonliability of CitySection 10.03

I. If Airline should contract any work on the Premises or subcontract any of itSt~ Igations
under this Agreement, Airline shall require each consultant, sUbconsult~~li"'contractor
and subcontractor to provide insurance protection in favor of City 'prltl its officers,
official~, employees, agents and volunteers in accordance with thE~J~:W\ of each of the
preceding paragraphs, except that the consultants', subconsul{€!.!Jts', contractors' or
subcontractors' certificates and endorsements shall be on file wIth Airline and City prior
to the commencement of any work by the consultant, su16"~ol1sultant, contractor or
subcontractor.

ARTICLE 11: ASSIGNMENT AND SUBLETTING

Merger. Assignment and SUbletting

A. Without wavier or limitation, City shall not in any ~&),t be liable for any acts or omissions
of Airline, its officers, officials, emPlOyee.st~~gents, volunteer~,. invitees, .consultants,
subconsultants, contractors or sUbcontra~oF;S'; or for any conditions resulting from the
operations or activities of Airline, its 0tt~~rs, officials, employees, agents, volunteers,
invitees, consultants, sUbconsultal1ts.;~; contractors or subcontractors, or for any
conditions resulting from the opera "'~ns or activities of any other Airline, lessee, tenant,

~

concessionaire, vendor, supplie sultant, subconsultant, contractor, or subcontractor
except to the extent caused"'" e negligence or willful misconduct of City or City's
failure to comply with its:~~.ations under this Agreement..

S. City shall not be lia~~',,~~r: Airline'~ .fail~re to perform any of the obligations under this
Agreement or for apy",delay by Airline In the performance thereof, nor shall any such
delay or failure be.(j~emed a default by City.

"'....,fi,

Section 11. ."

'pline shall not at any time, directly or indirectly, transfer, convey, sublet, mortgage,
ledge, or encumber its interest under this Agreement, or any part of the Leased

Premises without the advance written approval of City, which approval shall not be
unreasonably withheld or delayed. Regardless of the foregoing, Airline may assign its
interest under this Agreement to any person, firm, or corporation with which Airline may
merge or consolidate or which may succeed to the business of Airline, and Airline shall
give written notice to Director of any such assignment and/or assignment and
assumption as soon as practical, but not later than sixty (60) calendar days prior to such
merger, consolidation, acquisition or succession, but shall not be required to provide
non-public information.
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Section 11.02 Relinquishment of Space

Bankruptcy

If Airline desires to relinquish any of its Exclusive Use Space or Preferential Use Space,
Airline will notify Director in writing of the space available, and City or Director shall use
reasonable efforts to reassign the space to another airline. No such reassignment,
vacation, transference, conveyance or sublease shall release Airline from its obligations
under this Agreement including responsibility for payment of rent, utilities, fees and o~er

charges, without specific written consent by City to such release. Airline sb~j ~e
responsible for returning all relinquished space to the condition upon it was givert'<,,'

/~""''''}

'Ir'\')
t- ~ .~~""

Section 11.03

"Section 11.01shall not apply to any valid assumption and/or assignment gt'(tt1~~greement, the
leased space, or any part thereof, by a trustee, or by Airline as a debtor in\f?9SSession under the
Bankruptcy Code of 1978, as amended, including the Bankruptcy~~buse Prevention and
Consumer Protection Act of 2005 (collectively the "U. S. Bankrup(G,Y~Code"), provided that
adequate assurance of future performance as provided by the UA~':. Bankruptcy Code is to be
provided, in writing, as a condition of the assumption and/oJ;..,i\~signment of this Agreement.
Such assurance shall include but shall not be limited to: «~)

~~

r""<
A Adequate assurance of the reliability of the prop~tJ source for the rental, utilities, fees

or other charges due under this Agreement l,JPsm the assumption and/or assignment of
this Agreement; . ~.(()'

J'J'
B. Adequat~ assurance that all .other .r~~Slderation d~e under this Agreement shall be

forthcoming after the assumption 0 ~. ssiqnment of this Agreement and that any defaults
thereunder shall be cured; and

C. The procurement of a bon'€!, -om a financially reputable surety covering any costs or
d~m.ages which the Ci!Yl~s:OnabIY estimate~ the City woul~ incur in the ~vent that City,
within three (3) yea~~ f<;!'IJowlng the assumption and/or assignment of this Agreement,
becomes entitled to"~nd exercises any right to reassign the lease covered by this
Agreement under~iticle 4.

$~ ..
(~ JC~).d:

Section 11.04 • v$l'lsentv

Consent by.-Ci. any type of transfer provided for by this Article 11 shall not in any way be
construed te!)relieve Airline from obtaining further consent for any subsequent transfer,
assignment and/or assumption of any nature whatsoever..~~,#

/~4 ..,.'"'~

'(J' ARTICLE 12: DEFAULTS
%

Section 12.01 Default

If Airline and/or its affiliates, subsidiaries and code share partners (1) fails to pay rent or any
other payment past due hereunder within ten (10) calendar days after receipt of written notice of
a past due account under Section 5.05 or elsewhere in this Agreement, or (2) fails to commence
immediately to keep and perform any of its other covenants and agreements within ten (10)
calendar days after receipt of written notice, or (3) fails to continue to complete, in a timely
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manner, any of its covenants and agreements after performance is commenced, or after the
filing of any petition, proceedings, or action by, for, or against Airline under any insolvency,
bankruptcy, or reorganization act of law, then an event of default shall occur under this
Agreement and, at the election of City:

A. Without terminating this Agreement, City may reenter the Leased Premises and improve
and relet all or any part of it to others, for the account of Airline, including costs of
renovation necessitated by the neglect of Airline, its agents, or its employees a!?d~,a

reasonable administrative fee to City (in accordance with its cost accounting proceOOFes)
for all costs incurred, for all sublease rentals received, and Airline shall <Qf~ptly
reimburse City for any deficiency in rentals or other payments receivecl~}"8r such
subletting, as compared to Airline's obligations hereunder. City shall u~~;'feasonable
commercial efforts to sublet the premises. '(

B. At any time before or after a reentry and reletting as provided i icle 11, City may
terminate Airline's rights under this Agreement as provided inJf\rticle 13, without any
restriction upon recovery by City for past due rentals and othe(ob'flgations of Airline. City
shall have all additional rights and remedies as may be pr",~~Cied to landlords by law.

C. Notwithstanding any of the provisions hereof, autord.a'~~I~y and immediately upon the
occurrence of an event of default by Airline, the tE?J::Q1'%'Of this Agreement shall convert to
month-to-month, commencing on the date of~\'lwe automatic conversion and shall
terminate upon thirty (30) days written noticeJJ1<;lm the City to Airline. The conversion of
the. ter~ of this Agreement pursuant to t~[s(S~ct.ion shall not disc~arge any of Airlin~'s
obligations hereunder nor affect any .af'-t-he City's other remedies set forth herein;
provided, however, that the terminaVQ)'l\of this Agreement shall discharge subsequent
Airline obligations hereunder. ,t<:-)

ARf\5b 13: TERMINATION., ~.

Section 13.01 Conditions ofl..ea~ed Premises at Termination
-t'<'~.-;;:'

t~*~~~ r

Upon termination of this A;:1[~ment, Airline shall yield and deliver to City the Leased Premises
promptly and in a clean,~aliJitary condition, and, if necessary, restored to the satisfaction of City,
reasonable wear ~~;(j~("excePted.

Section 13.02··:?ents Permittin Termination b Cit

A. City <"" Y terminate this Agreement upon sixty (60) calendar days' written notice and all
.~f its obligations hereunder and may exercise all rights of entry and reentry upon the
"t,~ased Premises available under law, upon or after the occurrence of anyone of the

((>lollowing events:

1. Airline and/or its affiliates flying on behalf of Airline, subsidiaries and/or code share
partners is in arrears in the payment of the whole or any part of the amounts
agreed upon hereunder for a period of ten (10) days after Director has notified
Airline in writing that payment was not received when due;

2. Airline files in any court a petition in bankruptcy or insolvency or for the
appointment of a receiver or trustee of all or a portion of Airline's property;
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3. Airline makes any general assignment for the benefit of creditors;

4. Airline abandons the Leased Premises;

5. Airline defaults in the performance of any of the covenants and conditions required
herein (except rental payments) to be kept and performed by Airline, and such
default continues for a period of thirty (30) days after receipt of written notice fLQtm
Director to cure such default; t

6. Airline is adjudged a bankrupt in involuntary bankruptcy procedures;

7. Airline is made a party to any receivership proceeding in which a receiver is
appointed for the property or affairs of Airline where sucp:"t~C~ivershiP is not
vacated within sixty (60) days after the appointment of such r~>2~iver;

~,

~"":lI,

8. Airline reduces its regularly scheduled service at the J¥!(poh to less than two (2)
flights per week day unless such reduction of se~l:f'e is directly attributable to
circumstances for which Airline is not respons)PJ~;' 'and which are beyond its
reasonable control; or «.",~}

9. The abolition, limitation, or restriction by art~~ct of federal, state or local authority
under which these Premises are being,~13sed, except with respect to legislation
that grants authority to a successor...... ~7>

·fl'··..'
10. Airline and/or its affiliates, SUb~,ictj~/~s and/or code share partners fails to comply

with PFC requirements inclu ''''§Jthose requirements set forth in Section 5.07 of
this Agreement.

11. Redevelopment of tht Alrport that necessitates relocation of Airline from Leased
Premises.

/" .
B. In any of the afore~'d events, City may take immediate possession of the Leased

Premises in any i~WTul manner including any and all improvements thereon and remove
Airline's effect 'Yo...." v

C. Failure to declare this Agreement terminated upon the default of Airline for any of
the 'rP~; s'set out shall not operate to bar or destroy the right of City to terminate this
AgreEitment by reason of any subsequent violation of the terms of this Agreement.

#'

D. t~'0receiPt or acceptance of money by City from Airline after the expiration or termination
()of this Agreement, or after the service of any notice, or after the commencement of any

suit, or after final judgment for possession of the Leased Premises, shall reinstate,
continue, or extend the terms of this Agreement, or affect any such notice, demand or
suit or imply consent for any action for which City's consent is required or operate as a
waiver of any right or remedy of City including any right to lawfully retake and resume
possession of the Leased Premises.
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Section 14.01

ARTICLE 14: GENERAL PROVISIONS

Compliance with Law

A. Airline shall not use the Leased Premises or any part thereof, or knowingly permit the
same to be used by any of its employees, officers, agents, subtenants, invites, or
licensees for any illegal purposes and shall, at all times during the term of this
Agreement, comply with all applicable ordinances and laws of any City, county, or st.~te

government or of the U.S. Government, and of any political division or sUbdivi~sj0 br
agency, City, or commission thereof which may have jurisdiction to pass~aws or
ordinances or to make and enforce rules or regulations with respect t<:tCthe uses
hereunder or the Leased Premises. ..

B. At all times during the term of this Agreement, Airline shall, i~~.~~~\;lection with its
activities and operations at the Airport: ".) "

~,

"""~~~~.

1. Comply with and conform to all present and future staflites~and ordinances, rules
and regulations promulgated thereunder, of all fe,~J;al state, local and other
governmental bodies of competent jurisdiction th~~j:)ply in any manner to Airline
or Airline's operations and activities under this ~f~ement. This includes but is not

~

limited to the FAA Assurances in EXhibit<~.:'E:J' which is attached hereto and
incorporated herein. ~"")

,~

2. Make, at its own expense, all nonstr~dt I improvements, repairs, and alterations
to its Exclusive Use Space (subj~er'l'o prior written approval of City), equipment,
and personal property that are(te\flJ'ired to comply with or conform to any such
statutes and ordinances. ~, "~}

3. Be and remain under t; '" Agreement an independent contractor of City with
respect to all installatlsns, construction and services performed by or on behalf of
Airline hereunder, a therwise.

< 0; ,
,{.r"\~"'"

Section 14.02 Notices >~""
Y"'\,

~~,,~~*'/

A. Any notice un '~J" the terms of this Agreement shall be in writing and sent by certified
mail, return "ipt requested or by any nationally recognized overnight delivery service,
or delive~·4'~ ersonally. The deemed date of any notice shall be the date the notice is
rece}v,e,!)if personally served, or 3 days following sufficient service by mail. If such
notic~s given by Airline it shall be submitted to:

Fresno Yosemite International Airport
4995 East Clinton Way
Fresno, CA 93727-1504
Director of Aviation
or to such revised address as notified by City

If such notice is given by City, it shall be submitted to:

United Air Lines, Inc.
77 West Wacker Drive, 15th Floor HDQOU
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Chicago, IL 60601

A party may change it notice address of record by written notice thereof given in the manner
provided herein.

B. If notice is given in any other manner or at any other place, it will also be given at the
place and in the manner specified above.

with U.S. Government

Successors and Assigns Bound

Governing Law, Venue and Attorney's Fees

This Agreement and all disputes arising hereunder shalLJt~ governed by the laws
of the State of California, and exclusive venue in ?i(;/t ~nd all actions arising

~~

under this Lease shall be laid in a state or FedefCJ!~"eourt located in the Judicial
District of Fresno County, California. /. (),•• '

.,{
In any action or proceeding which Le~~~r or Lessee may be required to
prosecute to enforce its respective ri2~tS'~under this Lease, the unsuccessful
party therein agrees to pay all cost~Jficurred by the prevailing party therein,
including reasonable interest an~;aJtdfneys' fees, to be fixed by the court, and
said costs, interest, and attornE~,Y1sl)fees shall be made a part of the judgment in
said action. ()~~';

A.

B.

Section 14.04

Section 14.03

Section 14.05 Subordination to A ree

This Agreement shall be binding upon and inure to the benefit of the successors a
the parties hereto.

This Agreement is subject and s "'~(i)rdinate to the provisions of any agreements heretofore or
hereinafter made between th '. ity and the United States, relative to the operation or
maintenance of the Airport, <~~·~xecution of which has been required as a condition precedent
to the transfer of federal Q@,hfs or property to City for Airport purposes, or to the expenditure of
federal funds for the igtpCri~ement or development of the Airport, including the expenditure of
federal funds for the elopment of the Airport in accordance with the provisions of the Federal
Aviation Act of 19~ ~ as it has been amended from time to time. City covenants that it has no
existing agreem:~Qj)'with the United States in conflict with the express provisions hereof.

1!"'l'.

Section 14,
4

4"

onwaiver of Rights

The $ ~enforcement by either party of the breach of any term, covenant or condition herein
S~jJ3~~ ed, shall never be construed to be a waiver of any other or succeeding breach of any
term, covenant or condition herein imposed upon the other party, and the acceptance of
payments of any amounts due or to become due hereunder in any other way or manner, or at
any other time than herein provided, shall never be construed as a waiver of the right of City of
any of the provisions herein imposed upon Airline.
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Section 14.07 Federal Aviation Act. Section 308

Nothing herein contained shall be deemed to grant to Airline any exclusive right or privilege
within the meaning of Section 308 of the Federal Aviation Act, as amended or succeeded, for
the conduct of any activity on the Airport, except that, subject to the terms and provisions
hereof, Airline shall have the right to exclusive possession of the Exclusive Use Space leased to
Airline under the provisions of this Agreement.

Severability

Headings

Section 14.08

Section 14.09

If one or more clauses, sections, or provisions of this Agreement shall be held to
invalid, or unenforceable, it is agreed that the remainder of the Agreement shall
thereby.

\
The headings of the several articles and sections of this Agreemefib""~re inserted only as a
matter of convenience and for reference and in no way define, ti~it, or describe the scope or
intent of any provisions of this Agreement and shall not be con~1Ned to affect in any manner the
terms and provisions hereof or the interpretation or constructpn,.(hereof.

'1>,

Section 14.10 Bad Checks

ther Successor in InterestSection 14.11

Any checks returned due to insufficient funds or fQ[ other reason caused by Airline will incur
a charge for handling, to be paid by Airline UP9r{?j$roper invoice. This charge will consist of all
identifiable expenses with a minimum charge;~~\lwenty-five dollars ($25.00) for each check not
to exceed the maximum charge allowed b "",~vJ.

City may assign or otherwise c .. y its interest, rights, duties, and/or obligations hereunder to
any extent allowed by law. lfl:t. regard City or its assignee may assign, pledge or take other
appropriate action with re~pe'ct to this Agreement and their rights and interests hereunder for
any purpose relating to t~~,J~suance of bonds or other revenue generating devices.

'?~. ."
rt" ,'''",

Section 14.12 ~A11tftbrization
V~.e':"

Airline cove,9SlQ.",/ at it is licensed and authorized to do business in the State of California.
{,~,.

Section 14t13 Removal of Disabled Aircraft

Airl!lll hall promptly remove any of its disabled aircraft from any part of the Airport (including,
v4~ut limitation, runways, taxiways, aprons, and aircraft parking positions) and place any such
disabled aircraft in such storage areas as may be designated by Director. Airline may store such
disabled aircraft only for such length of time and on such terms and conditions as may be
established by Director. If Airline fails to remove any of its disabled aircraft promptly, Director
may, but shall not be obligated to, cause the removal and storage of such disabled aircraft,
provided, however, the obligation to remove or store such disabled aircraft shall be consistent
with federal laws and regulations, including those of the FAA and the National Transportation
Safety Board (NTSB). Airline agrees to reimburse City for all costs of such removal and storage;
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and Airline, furthermore, hereby releases City from any and all claims for damage to the
disabled aircraft or otherwise arising from or in any connected with such removal by City, except
to the extent caused by the active negligence or willful misconduct of City, its agents, or its
employees.

Section 14.14 Quiet Enjoyment

Except to any extent otherwise expressly provided in this Agreement, City covenants .-a:1;1d
agrees that Airline on paying the rent (and other charges herein provided for) and observi oprtd
keeping the covenants, conditions, and terms of this Agreement, shall lawfully and qUi~~Y hold,
occupy and enjoy the Leased Premises during the term of this Agreement without Ji:arance or
molestation by City or any person claiming under Lessor. """

Force Majeure

Independent Contractor

~_ ..~~\.
<. M:~ ""'''''jl,

r...,~.":<v 1
~

~t!:...,.,~/

No party to this Agreement is responsible to the other party for nonR~rformance or delay in
performance of the terms and conditions herein due to acts of God,~&ts of government, wars,
riots, strikes, accidents in transportation, fuel or material shortag~pc~r other causes beyond the
control of a party. tf~,'5:,'"

.# ~ "«"',.,

Section 14.15

Section 14.16

Airline is and throughout this Agreement shall bA~n independent contractor and not an
employee, partner or agent of the City. Neither Ra~'shall have any right to control, supervise
or direct the manner or method or choice b~lWhich the other party or its contractors shall
perform its or their work or function. However~~~ch party shall retain the right to verify that the
other is performing its respective obligatio . \T't'accordance with the terms hereof.

Neither the Airline, nor any of its OffiG~· associates, agents or employees shall be deemed an
employee of the City for any pur' se. Airline shall not be entitled to nor shall it receive any
benefit normally provided to emp es of the City such as, but not limited to, vacation payment,
retirement, health care or si,pK15)Y. The City shall not be responsible for withholding income or
other taxes from the paymerlts made to Airline. Airline shall be solely responsible for filing all
returns and paying an . ome, social security or other tax levied upon or determined with
respect to the payme " k)11ade to Airline pursuant to this Agreement.

Section 14.17

This Agree t does not evidence a partnership or joint venture between Airline and City.
Except 0 -any extent expressly provided for in this Agreement, (i) the City does not grant,
conve delegate to Airline any tangible or intangible property interest or express or implied
a " license, right or authority, (ii) Airline shall have no authority to bind the City absent its
f!t ess written consent, (iii) either Party shall be free from obligations or liabilities under
contracts entered by the other, and (iv) each Party shall bear its own costs/expenses in pursuit
hereof.

Section 14.18 Compliance with ADA and Other Handicap Access and Nondiscrimination

Airline agrees that with respect to the Leased Premises including leased Aircraft Parking Areas
and loading bridges, Airline shall be responsible, at Airline's cost, for compliance with the
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Americans with Disabilities Act of 1990 ("ADA", 42 U.S.C. 12101 et seq.) and the regulations
and Accessibility Guidelines for Buildings and Facilities issued pursuant thereto. Airline
recognizes that the City is a public entity subject to Title II of the ADA. To the extent permitted
by law, Airline shall assume and be obligated to comply with any obligations to which the City
may be subject to under Title II of the ADA with respect to any programs, services, activities,
alterations or construction conducted or undertaken by Airline at its premises. Airline shall also
be responsible, at Airline's cost, for compliance with any applicable handicap accessibility laws,
including, but not limited to, the Air Carriers Access Act CACAA", 49 U.S.C. 41705), ,-a.);1d
regulations implementing the ACAA. ,:<,,0 ~

l!"?~~'?<.}

Section 14.19 Compliance with Environmental Laws ' (S
Airline shall, in conducting any activity or business at the Airport, including nvironmental
responses or remedial activities, comply with all applicable Environment,L'~~p, including but
not limited to Environmental Laws regarding the generation, storage, uS"e)fransportation and
disposal of solid wastes, Hazardous Materials, or other contaminants at:isJ regarding releases or
threatened releases of Hazardous Materials or other contaminants in''1:q.e ~nvironment.

A.

B.

Review of Environmental Documents. Airline, at the:, ecuest of City, shall make
available for the inspection and copying upon reas~~l:Ae notice at a reasonable time,
any or all of the documents and materials AifUr~ has prepared pursuant to any
Environmental Law or submitted to any governm~tal regulatory agency; provided, that
such documents and materials are not prote.Qf~d from disclosure by a court order, any
available self audit privilege, attorney wo~ 16Joduct doctrine or attorney client privilege
and are pertinent to Airline's rights and Qtjlj9ations under this Agreement at the Airport or
to the Leased Premises. Such docu ~s and materials released to the City shall be
kept confidential to the fullest extent wed by law. If any applicable Environmental Law
requires Airline to file any nop, '" or report of a release or threatened release of
Hazardous Materials on, und6"~f))r:about the Leased Premises or the Airport, Airline shall
provide a draft copy of suc!1",report or notice to the City to the extent practical given time
constraints imposed by 9~1fcable Environmental Laws and Airline shall consult with City
and give due considerc3t{l:>r1 to the City's comments and concerns prior to submitting such..~ "
notice or report to the''appropriate governmental agency.

to r~~
'tt "oJ'

Access of Envff<lJl"'mental Inspection. On reasonable notice and at a reasonable time,
City shall, 've access to the Leased Premises to inspect the same, with a
represer ,_ of Airline to be present during such access and inspection, in order to
conf~JJl. t~ the Airline is using the Leased Premises in accordance with applicable
EnvirQ:i1mental Laws. Airline, at the request of City and at City's expense, shall conduct
9~uGh testing and analysis as is reasonable and necessary to ascertain whether Airline is

r;'(tsing the Leased Premises in compliance with applicable Environmental Laws; provided
'Cthat if the testing and analysis determines that Airline's use is not in compliance with
,~ applicable Environmental Laws, then Airline shall bear the reasonable cost of such

testing and analysis . Any such tests shall be conducted by qualified independent
experts chosen by Airline and subject to City's approval which approval will not be
unreasonably withheld. Copies of reports from any such testing shall be provided to City
upon receipt by Airline.

C. Environmental Non-compliance. If, after reasonable notice to Airline and opportunity for
Airline to commence measures to address compliance, Airline fails to comply with any
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D.

E.

applicable Environmental Laws, City, in addition to its rights and remedies provided at
law or in equity, may lawfully enter the Leased Premises and take all reasonable and
necessary measures, at Airline's expense, to insure compliance with Environmental
Laws.

Duty to Notify City. In the event of a release or threatened release of Hazardous
Material into the environment, excluding de minimis releases, relating to or arising out of
Airline's use or occupancy of the Leased Premises or in the event any claim, derTl~4?,

action or notice is made against Airline regarding Airline's failure or alleged fajJ~~ to
comply with any Environmental Laws at the Leased Premises, Airline pro.fly shall
notify City by telephone, followed by written notice and shall provide City' opies of
any written claims, demands, notices, or actions so made.

,". '\
Environmental Remediation. Airline shall undertake such steps tg Jetlj~dy and remove
releases of any Hazardous Materials resulting from the acts or om~.~)ans of Airline on or
under the Leased Premises, as are necessary and reasonabje to protect the public
health safety and the environment as required by applicable ~p~tonmental Laws. Such
work shall be performed at Airline's sole expense after A1Fq,ne submits to City a written
plan for completing such work and receives the prioE~,:Viritten approval of City which
approval shall not be unreasonably withheld. City¥atl have the right to review and
inspect all such work at any time using consultanSs", and representatives of its choice at
City's expense .. Specific cleanup levels for any etiyironmental remediation work shall be
in compliance with all of the applicable Envi,' ental Laws. To the extent that City is
named in any enforcement action or lawsuit any party in connection with a release of
Hazardous Materials or noncomplianc~~)h Environmental Laws caused by Airline at
the Leased Premises, Airline shall <tataria City and indemnify and hold harmless City
and its officers, employees and S!9,Mts from any costs, damages or fines resulting
therefrom, except to the extent 9fl~~\id by City or a third party not contractually related to
Airline or resulting from a c\')lCiificin existing prior to Airline's first occupancy of the
Leased Premises. • ~

Section 14.20 Covenant~NG 0 Grant More Favorable Terms

'"City shall not enter into ':€!F~ lease, contract or other agreement with any other airline providing
service at the Airporp11l,pich contains any rates, charges and/or terms more favorable to such
airline than the rat ' rid charges payable hereunder by the Airline or terms unless the City also
makes those m vorable terms available to the Airline; provided, however, that this Section
shall not befi . able to charges for the use of the Airport on a "per use" basis and provided
further that ~t!1s Section shall not be applicable for any waiver of rental, fees and charges for a
limited eriod of time that may be implemented by City in compliance with U.S. Department of
Transation guidelines concerning the use of airport revenue.

;f
,ji/"0., 'i.l-~

g:~?tion 14.21 Interpretation of Provisions

Nothing herein contained shall be construed or interpreted, in any manner whatsoever, as
limiting, relinquishing or waiving any of the rights of ownership enjoyed by City in and to Airport
property, or in any manner waiving or limiting City's control over the operation, maintenance,
etc., of Airport property or in derogation of such governmental rights as City possesses, except
as is specifically set forth herein.
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Section 14.22 Interpretation of Agreement

The parties acknowledge that this Agreement in its final form is the result of the combined
efforts of the parties and that, should any provision of this Agreement be found to be ambiguous
in any way, such ambiguity shall not be resolved by construing this Agreement in favor or
against any party, but rather by construing the terms in accordance with their generally
accepted meaning.

Cumulative Remedies

Non-SolicitationSection 14.24

Section 14.23

No remedy or election hereunder shall be deemed exclusive but shall, wherever
cumulative with all other remedies at law or in equity.

Precedence of DocumentsSection 14.25

Section 14.26

Airline represents and warrants that it has not paid or agreed to "Q'Py any compensation,
contingent or otherwise, to solicit or procure this Agreement or any rigQ]s/benefits hereunder.

.c",..c-~'$
1''>, -"

/' ." 1.e » "".;1'to<
In the event of any conflict between the body of this Ag)'!;ment and any Exhibit or Attachment
hereto, the terms and conditions of the body o{a)is Agreement shall control and take
precedence over the terms and conditions exp(e~sed within the Exhibit or Attachment.
Furthermore, any terms or conditions containe~~thin any Exhibit or Attachment hereto which
purport to modify the allocation of risk betw1~f:M:ne parties, provided for within the body of this
Agreement, shall be null and void. ",,,}

This Agreement, together with E-" xhibits, documents and instruments attached hereto and
incorporated herein, constitute~'4:~e entire agreement between the parties hereto, and all other
representations or statemenl( heretofore made, verbal or written, are merged herein, and this
Agreement may be ameQ,.<led only in writing, and executed by duly authorized representatives of
the parties hereto. .~ '.'

III

III of

AOll,-United Airlines January 2013 Council DrafLdocx 43 of 44



ARTICLE 15: SIGNATURE

UNITED AIR LINES, INC.
A Delaware Corporation

Address for N~ti :
United~AIt' Lines, Inc.
77 W~, Wacker Drive, 15th Floor
.0 HDQOU
a~jcago, IL 60601

Title:

Kevin R. Meikle
Director of Aviation (Interim)

_____________ By:By:

CITY OF FRESNO, CALIFORNIA
A Municipal Corporation

Deputy

IN WITNESS WHEREOF, City has caused this Agreement to be executed and issued by its
Director of Aviation, and Airline, by the signature(s) of its duly authorized officer(s) hereunto
below affixed, has accepted this Agreement and acknowledged and/or agreed to all of the
terms, covenants, conditions, warranties, agreements, and provisions herein contained, as of
the day and year first above written.

ATTEST:
Yvonne Spence, CMC
City Clerk

By: _

Address for Notice:
City of Fresno
Airports Department
4995 E. Clinton Way
Fresno, CA 93727

'\.
..ll>'

~. '4 "'~

APPROVED AS TO FORM:/>,~'"

Francine M. Kanne ,<
City Attorney, Interim

By: --:-"';~r__---

Ex ibit A
Exhibit B
Exhibit C
Exhibit D
Exhibit E
Exhibit F

Leased Premises Terminal Building
Terminal Common Use Area
Operation and Maintenance Responsibilities
Affiliates, Subsidiaries and Code Share Partners
FAA Assurances
Monthly Operations Report
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Exhibit "C"
OPERATIONS AND MAINTENANCE RESPONSIBILITIES

FRESNO YOSEMITE INTERNATIONAL AIRPORT

Joint Use and
Preferential Use

Item Exclusive Use Common Hold Rooms Aircraft
and Shared Use Parking Areas

Use
1. Air conditioning

a. Maintenance FYI FYI FYI FYI
b. Operation FYI FYI FYI FYI

2. Heating
a. Maintenance FYI FYI FYI FYI
b. Operation FYI FYI FYI FYI

3. Lighting
a. Maintenance Airline FYI FYI FYI
b. Bulb replacement Airline FYI FYI FYI

4. Electrical
a. Maintenance FYI (a) FYI FYI FYI
b. Usage Airline FYI, Airline FYI FYI, Airline (b)

(b)
5. Water

a. Operation FYI FYI FYI FYI
b. Distribution FYI FYI FYI FYI
c. Fixtures FYI FYI FYI FYI
d. UsaQe Airline FYI FYI FYI

6. Sewage
a. Operation FYI FYI FYI FYI
b. Distribution FYI FYI FYI FYI
c. Fixtures FYI FYI FYI FYI
d. UsaQe Airline FYI FYI FYI

7. Restrooms
a. Maintenance FYI FYI FYI FYI
b. Janitorial Airline FYI FYI FYI

8. Building maintenance
a. Structural FYI FYI FYI FYI
b. Non-Structural Airline FYI FYI FYI
c. Exterior FYI FYI FYI FYI

9. Ramp
a. Sweeping N/A N/A N/A Airline (c)
b. Maintenance/Repair N/A N/A N/A FYI



Joint Use and
Preferential Use

Item Exclusive Use Common Hold Rooms Aircraft
and Shared Use Parking Areas

Use
10. CustodiallTrash Airline FYI FYI Airline
11. Window cleaning

a. Exterior FYI FYI FYI FYI
b. 'Interior Airline FYI FYI FYI

12. Access Control Airline, FYI FYI N/A FYI
13. Equipment

a. Signage Airline FYI FYI, Airline (d) N/A
b. MUFIDs N/A FYI FYI N/A
c. Loading Bridges N/A FYI N/A FYI
d. Baggage Belts N/A FYI FYI FYI
e. Outgoing baggage N/A N/A FYI FYI
f. CUTE Systems N/A FYI FYI FYI

14. Painting/decorating
a. Exterior FYI FYI FYI N/A
b. Interior Airline FYI FYI N/A
c. Celllnq Airline FYI FYI N/A

(a) Airline is responsible for any electrical fixtures or services installed by Airline.
(b) Electrical usage consists of ground power for aircraft. Airline is responsible for any electrical fixtures or

services installed by Airline.
(c) Airline is responsible for cleaning debris on ramp from terminal building to a point 20 feet beyond the tail

of the aircraft. City maintains the runway, taxiways, and balance of the ramp on the airfield area.
(d) Airline must apply for and receive approval from City prior to any sign installation.

Note: All areas not part of Airline's leased premises will be City's responsibility; however, City will not be
responsible for any systems or services installed by Airline unless otherwise agreed to by the parties in writing
prior to installation.
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FRESNO YOSEMITE
INTERNATIONAL AIRPORT

Listing of Airlines Affiliates, Subsidiaries, and Code Share Partners:

Airline Name: _

1.

2.

3.

4.

5.
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ASSURANCES REQUIRED BY THE FEDERAL AVIATION ADMINISTATION
(August 1998 Edition)

SECTION A
PURPOSE, CLASSES OF ACTIVITIES, APPLICABILITY OF ASSURANCES

AND
DEFINITION OF TERMS

1. PURPOSE:

The City of Fresno, California, an airport owner subject to both Federal Grant Agreement
obligations and terms, covenants and conditions of Surplus Property Instruments of Disposal at
the Fresno Yosemite International Airport (FYI) and Federal Grant Agreement obligations at
Fresno-Chandler Downtown Airport (FCH), is required by the Federal Aviation Administration
(FAA) to include specific provisions, addressing, among other things, the requirements of Title
VI of the Civil Rights Act of 1964, Exclusive Rights prohibitions, and Affirmative Action items
contained in Title 14 Code of Federal Regulations Part 152, within all agreements (includinq,
without limitation, leases, licenses, permits, and contracts) between said City and any and all
entities who use or perform work or conduct activities on City-owned airport premises for
aeronautical or non-aeronautical purposes; therefore, the purpose of this Exhibit is to
appropriately incorporate within the "Agreement," to which it is attached and made a part of by
reference therein, the sixteen (16) numbered provisions contained within Section "B",
"ASSURANCES," below.

2. CLASSES OF ACTIVITIES:

The applicability of each of the sixteen (16) numbered provisions contained within
Section "B," "ASSURANCES," below, to that certain "Agreement" to which this Exhibit is
attached and made a part of by reference therein, is, among other things, dependent upon the
type of work to be performed and/or the type of activities to be conducted at the airport(s) by the
Lessee, Permittee, Licensee, Operator, etc., named therein, pursuant to and in accordance with
those certain rights, privileges, uses, and operations, expressly granted and/or authorized
thereunder; therefore, the following activity classifications, as established by the FAA, are
provided for the information and guidance of all concerned:

a. Direct and Supportive Aeronautical: The following activities, commonly conducted on
airports, are AERONAUTICAL ACTIVITIES:

(1) Air Carrier
(2) Charter Operations
(3) Pilot Training
(4) Aircraft rental and sightseeing
(5) Aerial Photography
(6) Crop dusting
(7) Aerial Advertising and Surveying
(8) Aircraft Sales and Services
(9) Sale of Aviation Petroleum products (whether or not conducted in conjunction

with other included activities)
(10) Repair and Maintenance of Aircraft
(11) Sale of Aircraft Parts

FAA Assurances Exhibit "E"
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(12) Any other activities which, because of their direct relationship to the operation of
an aircraft, can appropriately be regarded as an "aeronautical activity."

b. Complimentary Aeronautical: The following activities, when conducted on airports,
are COMPLIMENTARY AERONAUTICAL ACTIVITIES:

(1) Ground Transportation (taxis, car rentals, limousines)
(2) Restaurants
(3) Barber Shops
(4) Auto Parking Lots
(5) Recreational Facilities
(6) Any other commodities, services or accommodations made available to the

general public.

c. Non-Aeronautical: The following activities, when conducted on airports, being neither
"Direct and Supportive Aeronautical" nor "Complimentary Aeronautical," as defined above, are
NON-AERONAUTICAL ACTIVITIES.

(1) Manufacturing
(2) Agriculture
(3) Any other activity not appropriately falling within the abovesaid "Direct and

Supportive Aeronautical" and/or "Complimentary Aeronautical" classifications.

3. APPLICABILITY OF NUMBERED PROVISIONS WITHIN SECTION "B,"
"ASSURANCES," BELOW TO CLASS(ES) OF ACTIVITIES SPECIFIED WITHIN
PARAGRAPH 2, ABOVE:

The applicability of the numbered provisions within Section "B," "Assurances," below, to
the respective classes of activities specified within subparagraphs 2a, b, and c, of this Section
"A," above, is as follows:

ACTIVITY CLASS
NUMBERED PROVISIONS APPLICABLE TO CLASS

FYI AGREEMENTS FCH AGREEMENTS

Direct and Supportive Aeronautical
Complimentary Aeronautical
Non-Aeronautical

1 thru 16
1 thru 14 & 16
1 thru 14 & 16

1 thru 15
1 thru 14
1 thru 14

4. DEFINITION OF TERMS USED WITHIN SECTION "B," "ASSURANCES," BELOW

In order to facilitate ease of fulfillment of the requirement specified within paragraph 1 of
this Section "A," this Exhibit is designed to be attached to and made a part of all City of Fresno
Airport's "Agreements," including, without limitation, leases, licenses, permits, contracts, etc.;
therefore, in the event the "Agreement" to which this Exhibit is attached and made a part of by
reference therein shall be other than a lease or be a lease within which the parties thereto are
therein called or referred to other than "Lessor" and "Lessee," then, where the terms "LESSOR,"
"LESSEE," and "LEASE" appear, as shown, within the sixteen (16) numbered "ASSURANCES"
listed within Section "B," below, said terms shall be deemed to mean "CITY OF FRESNO,
CALIFORNIA," "THE OTHER PARTY TO THE PARTICULAR AGREEMENT" (e.g., Licensee,
Permittee, Concessionaire, Operator, etc.), and the "AGREEMENT" itself (regardless of title,
type and/or description, including, without limitation, Leases, Agreements, Licenses, Permits,
and Contracts) respectively; and where the terms "LAND LEASE" and "LEASED PREMISES"
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(and all the terms "LAND LEASED" and "LEASED PREMISES" (and all reasonably readily
identifiable derivations thereof) appear, said terms shall be deemed to mean the land(s) and/or
premises specifically identified within the "Agreement" as being that/those to which leasehold
interests are expressly granted and/or those in, upon, to and/or from which tenancies,
occupancies, use(s), operation(s), and/or access(es) by the Lessee, Permittee, Licensee,
Operator, Concessionaire, etc., are expressly authorized. In all cases, where the term
"AIRPORT" appears, as shown, it shall be deemed to mean the particular airport(s) (i.e., either
the Fresno Yosemite International Airport or the Fresno-Chandler Downtown Airport, or both) as
identified within the "Agreement" between the parties as being the Airport(s) to which the
"Agreement" pertains.

SECTION B
ASSURANCES

1. The "LESSEE," for itself, its heirs, personal representatives, successors in interest, and
assigns, as a part of the consideration hereof, does hereby covenant and agree (as a covenant
running with the land if the "Agreement" to which this Exhibit is attached is a lease) that in the
event facilities are constructed, maintained, or otherwise operated on the said property
described in this "LEASE" for a purpose for which a U.S. Department of Transportation (DOT)
program or activity is extended or for another purpose involving the provision of similar services
or benefits, the "LESSEE" shall maintain and operate such facilities and services in compliance
with all other requirements imposed pursuant to Title 49, Code of Federal Regulations, DOT,
Sub-title A, Office of the Secretary, Part 21, Nondiscrimination in Federally-Assisted Programs
of the Department of Transportation Effectuation of Title VI of the Civil Rights Act of 1964, and
as said Regulations may be amended.

2. The "LESSEE," for itself, its personal representatives, successors in interest, and
assigns, as a part of the consideration hereof, does hereby covenant and agree (as a covenant
running with the land if the agreement to which this Exhibit is attached is a lease) that: (1) no
person on the grounds of race, color, or national origin shall be excluded from participation in,
denied the benefits of, or be otherwise subjected to discrimination in the use of said facilities, (2)
that in the construction of any improvements on, over, or under such land and the furnishing of
services there on, no person on the grounds of race, color, or national origin shall be excluded
from participation in, denied the benefits of, or otherwise be subject to discrimination, (3) that
the "LESSEE" shall use the "premises" in compliance with all other requirements imposed by or
pursuant to Title 49, Code of Federal Regulations, Department of Transportation, Subtitle A,
Office of the Secretary, Part 21, Non-discrimination in Federally-Assisted Programs of the
Department of Transportation Effectuation of Title VI of the Civil Rights Act of 1964, and as said
Regulations may be amended.

3. That in the event of breach of any of the above nondiscrimination covenants, "LESSOR"
shall have the right to terminate the "LEASE" and to reenter and repossess said land and the
facilities thereon, and hold the same as if said "LEASE" had never been made or issued. This
provision does not become effective until the procedures of 49 CFR Part 21 are followed and
completed including expiration of appeal rights.

4. "LESSEE" shall furnish its accommodations and/or services on a fair, equal and not
unjustly discriminatory basis to all users thereof and it shall charge fair, reasonable and not
unjustly discriminatory prices for each unit or service; PROVIDED, THAT the "LESSEE" may be
allowed to make reasonable and nondiscriminatory discounts, rebates or other similar type of
price reductions to volume purchasers.
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5. Non-compliance with Provision 4 above shall constitute a material breach thereof and in
the event of such non-compliance the CITY OF FRESNO, CALIFORNIA ("LESSOR") shall have
the right to terminate this "LEASE" and the estate hereby created without liability therefor or at
the election of the "LESSOR" or the United States either or both said Governments shall have
the right to judicially enforce Provisions 1,2,3 and 4 above.

6. "LESSEE" agrees that it shall insert the above five (5) provrsrons in any lease,
agreement, contract, etc., by which "LESSEE" grants a right or privilege to any person, firm or
corporation to render accommodations and/or services to the public on the "premises" herein
"LEASED."

7. The "LESSEE" assures that it will undertake an affirmative action program as required
by 14 CFR Part 152, Subpart E, to ensure that no person shall on the grounds of race, creed,
color, national origin, or sex be excluded from participating in any employment activities covered
in 14 CFR Part 152, Sub-part E. The "LESSEE" assures that no person shall be excluded on
these grounds from participating in or receiving the services or benefits of any program or
activity covered by this subpart. The "LESSEE" assures that it will require that its covered
suborganizations provide assurances to the "LESSEE" that they similarly will undertake
affirmative action programs and that they will require assurances from their suborganizations, as
required by 14 CFR 152, Subpart E, to the same effect.

8. The "LESSOR" reserves the right to further develop or improve the landing area of the
"Airport" as it sees fit, regardless of the desires or view of the "LESSEE" and without
interference or hindrance.

9. The "LESSOR" reserves the right, but shall not be obligated to the "LESSEE" to
maintain and keep in repair the landing area of the "Airport" and all publicly-owned facilities of
the "Airport," together with the right to direct and control all activities of the "LESSEE" in this
regard.

10. This "LEASE" shall be subordinate to the provisions and requirements of any existing or
future agreement between the "LESSOR" and the United States, relative to the development,
operation or maintenance of the "Airport."

11. There is hereby reserved to the "LESSOR," its successors and assigns, for the use and
benefit of the public, a right of flight for the passage of aircraft in the airspace above the surface
of the "premises" herein "LEASED." This public right of flight shall include the right to cause in
said airspace any noise inherent in the operation of any aircraft used for navigation or flight
through the said airspace or landing at, taking off from or operation on the "Airport."

12. "LESSEE" agrees to comply with the notification and review requirements covered in
Part 77 of the Federal Aviation Regulations in the event future construction of a building is
planned for the "LEASED PREMISES," or in the event of any planned modification or alteration
of any present or future building or structure situated on the "LEASED PREMISES."

13. The "LESSEE," by accepting this "LEASE," expressly agrees for itself, its successors
and assigns that it will not erect nor permit the erection of any structure or object, nor permit the
growth of any tree on the "land leased" hereunder which would exceed the height limits of Part
77 of the Federal Aviation Regulations. In the event the aforesaid covenants are breached,
"LESSOR" (the owner) reserves the right to enter upon the "land leased" hereunder and to
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remove the offending structure or object and cut the offending tree, all of which shall be at the
expense of the "LESSEE."

14. The "LESSEE," by accepting this "LEASE," agrees for itself, its successors and assigns,
that it will not make use of the "LEASED PREMISES" in any manner which might interfere with
the landing and/or taking off of aircraft at and/or from the "AIRPORT" (either the Fresno
Yosemite International Airport or the Fresno-Chandler Downtown Airport, or both, as applicable)
or otherwise constitute a hazard. In the event the aforesaid covenant is breached, the
"LESSOR" (owner) reserves the right to enter upon the "premises hereby leased" and cause the
abatement of such interference at the expense of the "LESSEE."

15. It is understood and agreed that nothing herein contained shall be construed to grant or
authorize the granting of an exclusive right within the meaning of Section 308a of the Federal
Aviation Act of 1958 (49 U.S.C. 1349a).

16. This "LEASE" and all the provisions hereof shall be subject to whatever right the United
States Government now has or in the future may have or acquire, affecting the control,
operation, regulation and taking over of said "AIRPORT" or the exclusive or non-exclusive use
of the "AIRPORT" by the United States during the time of war or national emergency.
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FRESNO YOSEMITE INTERNATIONAL SIGNATORY AIRLINES MONTHLY OPERATIONS REPORT

AIRLINE NAME: For Period:

(Month) (Year)

SECTION A: STATISTICAL INFORMATION
1 Passengers (Scheduled)

2 Passengers (On-Line Charters)
3 Passengers (NON-REV)

4 Air Mail (In Pounds)
5 Air Freight/Express (In Pounds)

(1) - ENPLANED (2) - DEPLANED (3) - TOTAL

Total Aircratt Rate per 1.000 lbs. Caiculated Landing Min. Fee-$18.23 Landi ng Fees
wt. Fees Per Landing Due

x $2.35/1 ,000= $ 0 ..J
x $2.35/1 ,000= $ 0 ..J
x $2.35/1,000= $ 0 ..J
x $2.35/1 ,000= $ 0 ..J
x $2.35/1,000= $ 0 ..J

Tolal: $

1
2==========

3
4==========

5 =

SECTION B: LANDING INFORMATION- SCHEDULED FLIGHTS
Type Aircratt Flown # PAX FIt. MCGL Wt. of

(Make/Model/Series) Landings Aircraft

Landing Fees Due: If Ihe minimum fee exceeds calculaled lee lor an Individual arlcrafl type. Pay the minimum lee

_____ x _
_____ x _
_____ x _

SECTION C: LANDING INFORMATION- TRAININGFLIGHTS
Type Aircratt Flown Total Landings

(Make/Model/Series)
12---------
3 _

MCGLWt.of
Aircraft

Total Aircraft
Wt.

o
o
o

Rate per 1.000 Ibs.

x $1.18/1,000=
x $1.18/1,000=
x $1.18/1,000=

Tolal:

$
$
$
$

Landing Fees Due

Rates: Daily (D) = 4-24 Hours. Monthly (M) = J0+ Days
Slorage Fees Due: If the minimum fee ($24.48/day, $244.80/month) exceeds the calculated fee for an individual aircratt type. pay the minimum fee.

Total: $ I

SECTION D: STORAGE/RON FEES - APPLICABALE TO AIRCRAFT PARKED IN EXCESS OF 4 HOURS
Type Aircratt Stored (Make/Model/Series) Rate D/M Actual # Days

Stored
1 _

# of DaysUsedfor MCGL Wt. of Aircratt Rate per 1,000
Calculation (lO+· EnterJO) Ibs.

______ x x $1.18/1,000=
_ x x $1.18/1,000=

Calculated
Storage Fees

$
$

Min. Fee $24.48/Day

$244.80/Mo
Storage Fees

Due

SECTION E:AIRPORT SECURITY REIMBURSEMENT
Number 0 I Scheduled Rate Per
Passengers Enplaned Enplanement

x $ 1.00 $

Total Security Reimbursement
SECTION F: AIRLINE TERMINAL EQUIPMENT CHARGE

Number a f Scheduled Rate Per
Passengers Enplaned Enplanement

x $ 0.30

Total Airline Equipment
Charge

$

SUMMARYOF FEES DUE ThisReport Prepared and Submitted By:

Total Due Section B
Total Due Section C

Total Due Section D

Total Due Section E
Total Due Section F

$
$
$
$
$

(please Print Nome) (Signature)

Total Fees Due $ (Dale) (Area Code and Phone Number)

SUBMIT REPORT BYTHE 10TH DAY OF MONTH, FORTHE PRIOR MONTH REPORT MUST BECOMPLETE AND SIGNED
PLEASE MAKE CHECK PAYABLE TO THE CITYOF FRESNO, AND REMIT WITH THIS REPORT TO: City of Fresno- Airports 4995 East Clinton Way, Fresno, CA 93727-1525

MCGL Wt. = Maximum Gross Certificated Landing Weight

l.i:Jsl Updated: 05/06/2011
G:\Forms\SlgnaloryAirlinesMonthly Operationsneccn- EXCEL (7-2011NEWMFS).ids
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