
January 9, 2014

AGENDA ITEM NO. I C
COUNCIL MEETING 01/09/14

DEPARTMENT DIRECTOR

FROM: PATRICK N. WIEMILLER, Director
Public Works Department

CITYMA

THROUGH: EFREN BANUELOS, Assistant Director
Public Works Department

BY: STEVEN SON, PE, Capital Projects Manager~
Public Works Department ~

RANDY BELL, PE, Professional Engineer
Public Works Department

SUBJECT: Approve an agreement with BKF Engineers in the amount of $71,584
and a contingency of $15,000 to provide professional engineering
services for the widening of Herndon Avenue between Polk and Milburn
Avenues (Council District 2)

RECOMMENDATION

Staff recommends that the Council approve an agreement in the amount of $71,584 and a
contingency of $15,000 with BKF Engineers for the preparation of Preliminary Design Report for the
Widening of Herndon Avenue between Polk and Milburn Avenues, and authorize the Public Works
Director or his designee to execute the City's standardized contract Agreement on behalf of the City of
Fresno.

EXECUTIVE SUMMARY

On March 21, 2013, the Council approved Measure "C" Cooperative Project Agreement for the
widening of Herndon Avenue from Polk Avenue to Milburn Avenue (Urban Project K-11). This
Agreement provided funding for the preparation of a Preliminary Design Report to determine the best
method to widen the Herndon AvenuelBNSF overhead and adjoining roadway approaches.

BACKGROUND

Herndon Avenue is designated as a six-lane expressway in the City of Fresno 2025 General Plan.
Over the past 20 years, the City has been widening Herndon Avenue from four to six lanes in phases
as funds become available through Federal and State grants, Measure "C" and development impact
fees. The widening of Herndon Avenue to six lanes from State Route 99 to DeWolf Avenue is also a
regional project in the Measure "C" Tier 1 Urban program. With construction scheduled to occur over
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the next three years to complete the last Herndon Avenue widening projects east of Blythe Avenue,
along with the planned construction of Veterans Boulevard beginning sometime between 2016 and
2019, the existing four-lane structure on Herndon Avenue will soon become the bottleneck in the
circulation system.

Staff received statements of qualifications from four consultants interested in providing engineering
services for this project. Per Administrative Order 6-19, consultants were short listed and interviewed.
Based on the interviews and statements of qualifications, staff has selected BKF Engineers of
Oakland, California. A fee of $71,584 and a contingency of $15,000 was negotiated to prepare the
Preliminary Design Report.

FISCAL IMPACT

Implementation of the staff recommendation will have no impact upon the City's General Fund. This
capital improvement project will be designed and constructed through Measure "C" and local
development impact fee funds.

Attachments: Vicinity Map
Consuilant Agreement
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AGREEMENT
CITY OF FRESNO, CALIFORNIA

CONSULTANT SERVICES

THIS AGREEMENT is made and entered into effective the day of December,
2013, by and between the CITY OF FRESNO, a California municipal corporation (hereinafter
referred to as "CITY"), and BKF Engineers, a California Corporation (hereinafter referred to as
"CONSULTANT").

RECITALS

WHEREAS, CITY desires to obtain professional engineering services for Herndon
Avenue Widening between Polk and Milburn Avenues, hereinafter referred to as the "Project;"
and

WHEREAS, CONSULTANT is engaged in the business of furnishing services as a
consulting engineer and hereby represents that it desires to and is professionally and legally
capable of performing the services called for by this Agreement; and

WHEREAS, CONSULTANT acknowledges that this Agreement is subject to the
requirements of Fresno Municipal Code Section 4-107 and Administrative Order No. 6-19; and

WHEREAS, this Agreement will be administered for CITY by its Public Works Director
(hereinafter referred to as "Director") or his/her designee.

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing and of the covenants, conditions,
and promises hereinafter contained to be kept and performed by the respective parties, it is
mutually agreed as follows:

1. Scope of Services. CONSULTANT shall perform to the satisfaction of CITY the
services described in Exhibit A, including all work incidental to, or necessary to perform, such
services even though not specifically described in Exhibit A.

2. Term of Agreement and Time for Performance. This Agreement shall be
effective from the date first set forth above and shall continue in full force and effect through the
earlier of complete rendition of the services hereunder or June 30, 2013, subject to any earlier
termination in accordance with this Agreement. The services of CONSULTANT as described in
Exhibit A are to commence upon CITY'S issuance of a written "Notice to Proceed." Work shall
be undertaken and completed in a sequence assuring expeditious completion, but in any event,
all such services shall be completed within 180 consecutive calendar days from such
authorization to proceed.

3. Compensation.

(a) CONSULTANT'S sole compensation for satisfactory performance of all
services required or rendered pursuant to this Agreement shall be a total fee of $71,584, and a
contingency amount not to exceed $15,000 for any additional work rendered pursuant to
Subsection (c) below and authorized in writing by the Director. Such fees include all expenses
incurred by CONSULTANT in performance of such services.

(b) Detailed statements shall be rendered monthly and will be payable in the
normal course of CITY business.
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(c) The parties may modify this Agreement to increase or decrease the
scope of services or provide for the rendition of services not required by this Agreement, which
modification shall include an adjustment to CONSULTANT'S compensation. Any change in the
scope of services must be made by written amendment to the Agreement signed by an
authorized representative for each party. CONSULTANT shall not be entitled to any additional
compensation if services are performed prior to a signed written amendment.

4. Termination, Remedies and Force Majeure.

(a) This Agreement shall terminate without any liability of CITY to
CONSULTANT upon the earlier of: (i) CONSULTANT'S filing for protection under the federal
bankruptcy laws, or any bankruptcy petition or petition for receiver commenced by a third party
against CONSULTANT; (ii) 7 calendar days prior written notice with or without cause by CITY to
CONSULTANT; (iii) CITY'S non-appropriation of funds sufficient to meet its obligations
hereunder during any CITY fiscal year of this Agreement, or insufficient funding for the Project;
or (iv) expiration of this Agreement.

(b) Immediately upon any termination or expiration of this Agreement,
CONSULTANT shall (i) immediately stop all work hereunder; (ii) immediately cause any and all
of its subcontractors to cease work; and (iii) return to CITY any and all unearned payments and
all properties and materials in the possession of CONSULTANT that are owned by CITY.
Subject to the terms of this Agreement, CONSULTANT shall be paid compensation for services
satisfactorily performed prior to the effective date of termination. CONSULTANT shall not be
paid for any work or services performed or costs incurred which reasonably could have been
avoided.

(c) In the event of termination due to failure of CONSULTANT to satisfactorily
perform in accordance with the terms of this Agreement, CITY may withhold an amount that
would otherwise be payable as an offset to, but not in excess of, CITY'S damages caused by
such failure. In no event shall any payment by CITY pursuant to this Agreement constitute a
waiver by CITY of any breach of this Agreement which may then exist on the part of
CONSULTANT, nor shall such payment impair or prejudice any remedy available to CITY with
respect to the breach.

(d) Upon any breach of this Agreement by CONSULTANT, CITY may
(i) exercise any right, remedy (in contract, law or equity), or privilege which may be available to
it under applicable laws of the State of California or any other applicable law; (ii) proceed by
appropriate court action to enforce the terms of the Agreement; and/or (iii) recover all direct,
indirect, consequential, economic and incidental damages for the breach of the Agreement. If it
is determined that CITY improperly terminated this Agreement for default, such termination shall
be deemed a termination for convenience.

(e) CONSULTANT shall provide CITY with adequate written assurances of
future performance, upon Director's request, in the event CONSULTANT fails to comply with
any terms or conditions of this Agreement.

(f) CONSULTANT shall be liable for default unless nonperformance is
caused by an occurrence beyond the reasonable control of CONSULTANT and without its fault
or negligence such as, acts of God or the public enemy, acts of CITY in its contractual capacity,
fires, floods, epidemics, quarantine restrictions, strikes, unusually severe weather, and delays of

DPW 28.1/12-19-12

-2-



common carriers. CONSULTANT shall notify Director in writing as soon as it is reasonably
possible after the commencement of any excusable delay, setting forth the full particulars in
connection therewith, and shall remedy such occurrence with all reasonable dispatch, and shall
promptly give written notice to Director of the cessation of such occurrence.

5. Confidential Information. Ownership of Documents and Copyright License.

(a) Any reports, information, or other data prepared or assembled by
CONSULTANT pursuant to this Agreement shall not be made available to any individual or
organization by CONSULTANT without the prior written approval of CITY. During the term of
this Agreement, and thereafter, CONSULTANT shall not, without the prior written consent of
CITY, disclose to anyone any Confidential Information. The term Confidential Information for
the purposes of this Agreement shall include all proprietary and confidential information of CITY,
including but not limited to business plans, marketing plans, financial information, designs,
drawings, specifications, materials, compilations, documents, instruments, models, source or
object codes and other information disclosed or submitted, orally, in writing, or by any other
medium or media. All Confidential Information shall be and remain confidential and proprietary
in CITY.

(b) Any and all original sketches, pencil tracings of working drawings, plans,
computations, specifications, computer disk files, writings and other documents prepared or
provided by CONSULTANT pursuant to this Agreement are the property of CITY at the time of
preparation and shall be turned over to CITY upon expiration or termination of the Agreement or
default by CONSULTANT. CONSULTANT grants CITY a copyright license to use such
drawings and writings. CONSULTANT shall not permit the reproduction or use thereof by any
other person except as otherwise expressly provided herein. CITY may modify the design
including any drawings or writings. Any use by CITY of the aforesaid sketches, tracings, plans,
computations, specifications, computer disk files, writings and other documents in completed
form as to other projects or extensions of this Project, or in uncompleted form, without specific
written verification by CONSULTANT will be at CITY'S sole risk and without liability or legal
exposure to CONSULTANT. CONSULTANT may keep a copy of all drawings and
specifications for its sole and exclusive use.

(c) If CONSULTANT should subcontract all or any portion of the services to
be performed under this Agreement, CONSULTANT shall cause each subcontractor to also
comply with the requirements of this Section 5.

(d) This Section 5 shall survive expiration or termination of this Agreement.

6. Professional Skill. It is further mutually understood and agreed by and between
the parties hereto that inasmuch as CONSULTANT represents to CITY that CONSULTANT and
its subcontractors, if any, are skilled in the profession and shall perform in accordance with the
standards of said profession necessary to perform the services agreed to be done by it under
this Agreement, CITY relies upon the skill of CONSULTANT and any subcontractors to do and
perform such services in a skillful manner and CONSULTANT agrees to thus perform the
services and require the same of any subcontractors. Therefore, any acceptance of such
services by CITY shall not operate as a release of CONSULTANT or any subcontractors from
said professional standards.

7. Indemnification. To the furthest extent allowed by law, CONSULTANT shall
indemnify, hold harmless and defend CITY and each of its officers, officials, employees, agents

DPW 28.1/12-19-12

-3-



and volunteers from any and all loss, liability, fines, penalties, forfeitures, costs and damages
(whether in contract, tort or strict liability, including but not limited to personal injury, death at
any time and property damage), and from any and all claims, demands and actions in law or
equity (including reasonable attorney's fees and litigation expenses) that arise out of, pertain to,
or relate to the negligence, recklessness or willful misconduct of CONSULTANT, its principals,
officers, employees, agents or volunteers in the performance of this Agreement.

If CONSULTANT should subcontract all or any portion of the services to be perfonned
under this Agreement, CONSULTANT shall require each subcontractor to indemnify, hold
harmless and defend CITY and each of its officers, officials, employees, agents and volunteers
in accordance with the terms of the preceding paragraph.

This section shall survive termination or expiration of this Agreement.

8. Insurance.

(a) Throughout the life of this Agreement, CONSULTANT shall pay for and
maintain in full force and effect all insurance as required in Exhibit B or as may be authorized in
writing by CITY'S Risk Manager or his/her designee at any time and in his/her sole discretion.

(b) If at any time during the life of the Agreement or any extension,
CONSULTANT or any of its subcontractors fail to maintain any required insurance in full force
and effect, all services and work under this Agreement shall be discontinued immediately, and
all payments due or that become due to CONSULTANT shall be withheld until notice is received
by CITY that the required insurance has been restored to full force and effect and that the
premiums therefore have been paid for a period satisfactory to CITY. Any failure to maintain the
required insurance shall be sufficient cause for CITY to terminate this Agreement. No action
taken by CITY pursuant to this section shall in any way relieve CONSULTANT of its
responsibilities under this Agreement. The phrase "fail to maintain any required insurance" shall
include, without limitation, notification received by CITY that an insurer has commenced
proceedings, or has had proceedings commenced against it, indicating that the insurer is
insolvent.

(c) The fact that insurance is obtained by CONSULTANT shall not be
deemed to release or diminish the liability of CONSULTANT, including, without limitation, liability
under the indemnity provisions of this Agreement. The duty to indemnify CITY shall apply to all
claims and liability regardless of whether any insurance policies are applicable. The policy limits
do not act as a limitation upon the amount of indemnification to be provided by CONSULTANT.
Approval or purchase of any insurance contracts or policies shall in no way relieve from liability
nor limit the liability of CONSULTANT, its principals, officers, agents, employees, persons under
the supervision of CONSULTANT, vendors, suppliers, invitees, consultants, sub-consultants,
subcontractors, or anyone employed directly or indirectly by any of them.

(d) Upon request of CITY, CONSULTANT shall immediately furnish CITY
with a complete copy of any insurance policy required under this Agreement, including all
endorsements, with said copy certified by the underwriter to be a true and correct copy of the
original policy. This requirement shall survive expiration or termination of this Agreement.

(e) If CONSULTANT should subcontract all or any portion of the services to
be performed under this Agreement, CONSULTANT shall require each subcontractor to provide
insurance protection in favor of CITY and each of its officers, officials, employees, agents and
volunteers in accordance with the terms of this section, except that any required certificates and
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applicable endorsements shall be on file with CONSULTANT and CITY prior to the
commencement of any services by the subcontractor.

9. Conflict of Interest and Non-Solicitation.

(a) Prior to CITY'S execution of this Agreement, CONSULTANT shall
complete a City of Fresno conflict of interest disclosure statement in the form as set forth in
Exhibit C. During the term of this Agreement, CONSULTANT shall have the obligation and
duty to immediately notify CITY in writing of any change to the information provided by
CONSULTANT in such statement.

(b) CONSULTANT shall comply, and require its subcontractors to comply,
with all applicable (i) professional canons and requirements governing avoidance of
impermissible client conflicts; and (ii) federal, state and local conflict of interest laws and
regulations including, without limitation, California Government Code Section 1090 et. seq., the
California Political Reform Act (California Government Code Section 87100 et. seq.), the
regulations of the Fair Political Practices Commission concerning disclosure and disqualification
(2 California Code of Regulations Section 18700 et. seq.) and Section 4-112 of the Fresno
Municipal Code (Ineligibility to Compete). At any time, upon written request of CITY,
CONSULTANT shall provide a written opinion of its legal counsel and that of any subcontractor
that, after a due diligent inquiry, CONSULTANT and the respective subcontractor(s) are in full
compliance with all laws and regulations. CONSULTANT shall take, and require its
subcontractors to take, reasonable steps to avoid any appearance of a conflict of interest. Upon
discovery of any facts giving rise to the appearance of a conflict of interest, CONSULTANT shall
immediately notify CITY of these facts in writing.

(c) In performing the work or services to be provided hereunder,
CONSULTANT shall not employ or retain the services of any person while such person either is
employed by CITY or is a member of any CITY council, commission, board, committee, or
similar CITY body. This requirement may be waived in writing by the City Manager, if no actual
or potential conflict is involved.

(d) CONSULTANT represents and warrants that it has not paid or agreed to
pay any compensation, contingent or otherwise, direct or indirect, to solicit or procure this
Agreement or any rights/benefits hereunder.

(e) Neither CONSULTANT, nor any of CONSULTANT'S subcontractors
performing any services on this Project, shall bid for, assist anyone in the preparation of a bid
for, or perforrn any services pursuant to, any other contract in connection with this Project.
CONSULTANT and any of its subcontractors shall have no interest, direct or indirect, in any
other contract with a third party in connection with this Project unless such interest is in
accordance with all applicable law and fully disclosed to and approved by the City Manager, in
advance and in writing.

(f) If CONSULTANT should subcontract all or any portion of the work to be
performed or services to be provided under this Agreement, CONSULTANT shall include the
provisions of this Section 9 in each subcontract and require its subcontractors to comply
therewith.

(g) This Section 9 shall survive expiration or termination of this Agreement.
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10. Recycling Program. In the event CONSULTANT maintains an office or operates
a facility(ies), or is required herein to maintain or operate same, within the incorporated limits of
the City of Fresno, CONSULTANT at its sole cost and expense shall:

(i) Immediately establish and maintain a viable and ongoing recycling program,
approved by CITY'S Solid Waste Management Division, for each office and
facility. Literature describing CITY recycling programs is available from CITY'S
Solid Waste Management Division and by calling City of Fresno Recycling
Hotline at (559) 621-1111.

(ii) Immediately contact CITY'S Solid Waste Management Division at
(559) 621-1452 and schedule a free waste audit, and cooperate with such
Division in their conduct of the audit for each office and facility.

(iii) Cooperate with and demonstrate to the satisfaction of CITY'S Solid Waste
Management Division the establishment of the recycling program in
paragraph (i) above and the ongoing maintenance thereof.

11. General Terms.

(a) Except as otherwise provided by law, all notices expressly required of
CITY within the body of this Agreement, and not otherwise specifically provided for, shall be
effective only if signed by the Director or his/her designee.

(b) Records of CONSULTANT'S expenses pertaining to the Project shall be
kept on a generally recognized accounting basis and shall be available to CITY or its authorized
representatives upon request during regular business hours throughout the life of this
Agreement and for a period of three years after final payment or, if longer, for any period
required by law. In addition, all books, documents, papers, and records of CONSULTANT
pertaining to the Project shall be available for the purpose of making audits, examinations,
excerpts, and transcriptions for the same period of time. If any litigation, claim, negotiations,
audit or other action is commenced before the expiration of said time period, all records shall be
retained and made available to CITY until such action is resolved, or until the end of said time
period whichever shall later occur. If CONSULTANT should subcontract all or any portion of the
services to be performed under this Agreement, CONSULTANT shall cause each subcontractor
to also comply with the requirements of this paragraph. This Section 11(b) shall survive
expiration or termination of this Agreement.

(c) Prior to execution of this Agreement by CITY, CONSULTANT shall have
provided evidence to CITY that CONSULTANT is licensed to perform the services called for by
this Agreement (or that no license is required). If CONSULTANT should subcontract all or any
portion of the work or services to be performed under this Agreement, CONSULTANT shall
require each subcontractor to provide evidence to CITY that subcontractor is licensed to
perform the services called for by this Agreement (or that no license is required) before
beginning work.

12. Nondiscrimination. To the extent required by controlling federal, state and local
law, CONSULTANT shall not employ discriminatory practices in the provision of services,
employment of personnel, or in any other respect on the basis of race, religious creed, color,
national origin, ancestry, physical disability, mental disability, medical condition, marital status,
sex, age, sexual orientation, ethnicity, status as a disabled veteran or veteran of the Vietnam
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era. Subject to the foregoing and during the performance of this Agreement, CONSULTANT
agrees as follows:

(a) CONSULTANT will comply with all applicable laws and regulations
providing that no person shall, on the grounds of race, religious creed, color, national origin,
ancestry, physical disability, mental disability, medical condition, marital status, sex, age, sexual
orientation, ethnicity, status as a disabled veteran or veteran of the Vietnam era be excluded
from participation in, be denied the benefits of, or be subject to discrimination under any
program or activity made possible by or resulting from this Agreement.

(b) CONSULTANT will not discriminate against any employee or applicant for
employment because of race, religious creed, color, national origin, ancestry, physical disability,
mental disability, medical condition, marital status, sex, age, sexual orientation, ethnicity, status
as a disabled veteran or veteran of the Vietnam era. CONSULTANT shall ensure that
applicants are employed, and the employees are treated during employment, without regard to
their race, religious creed, color, national origin, ancestry, physical disability, mental disability,
medical condition, marital status, sex, age, sexual orientation, ethnicity, status as a disabled
veteran or veteran of the Vietnam era. Such requirement shall apply to CONSULTANT'S
employment practices including, but not be limited to, the following: employment, upgrading,
demotion or transfer; recruitment or recruitment advertising; layoff or termination; rates of payor
other forms of compensation; and selection for training, including apprenticeship.
CONSULTANT agrees to post in conspicuous places, available to employees and applicants for
employment, notices setting forth the provision of this nondiscrimination clause.

(c) CONSULTANT will, in all solicitations or advertisements for employees
placed by or on behalf of CONSULTANT in pursuit hereof, state that all qualified applicants will
receive consideration for employment without regard to race, religious creed, color, national
origin, ancestry, physical disability, mental disability, medical condition, marital status, sex, age,
sexual orientation, ethnicity, status as a disabled veteran or veteran of the Vietnam era.

(d) CONSULTANT will send to each labor union or representative of workers
with which it has a collective bargaining agreement or other contract or understanding, a notice
advising such labor union or workers' representatives of CONSULTANT'S commitment under
this section and shall post copies of the notice in conspicuous places available to employees
and applicants for employment.

(e) If CONSULTANT should subcontract all or any portion of the services to
be performed under this Agreement, CONSULTANT shall cause each subcontractor to also
comply with the requirements of this Section 12.

13. Independent Contractor.

(a) In the furnishing of the services provided for herein, CONSULTANT is
acting solely as an independent contractor. Neither CONSULTANT, nor any of its officers,
agents or employees shall be deemed an officer, agent, employee, joint venturer, partner or
associate of CITY for any purpose. CITY shall have no right to control or supervise or direct the
manner or method by which CONSULTANT shall perform its work and functions. However,
CITY shall retain the right to administer this Agreement so as to verify that CONSULTANT is
performing its obligations in accordance with the terms and conditions thereof.
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(b) This Agreement does not evidence a partnership or joint venture between
CONSULTANT and CITY. CONSULTANT shall have no authority to bind CITY absent CITY'S
express written consent. Except to the extent otherwise provided in this Agreement,
CONSULTANT shall bear its own costs and expenses in pursuit thereof.

(c) Because of its status as an independent contractor, CONSULTANT and
its officers, agents and employees shall have absolutely no right to employment rights and
benefits available to CITY employees. CONSULTANT shall be solely liable and responsible for
all payroll and tax withholding and for providing to, or on behalf of, its employees all employee
benefits including, without limitation, health, welfare and retirement benefits. In addition,
together with its other obligations under this Agreement, CONSULTANT shall be solely
responsible, indemnify, defend and save CITY harmless from all matters relating to employment
and tax withholding for and payment of CONSULTANT'S employees, including, without
limitation, (i) compliance with Social Security and unemployment insurance withholding,
payment of workers' compensation benefits, and all other laws and regulations governing
matters of employee withholding, taxes and payment; and (ii) any claim of right or interest in
CITY employment benefits, entitlements, programs and/or funds offered employees of CITY
whether arising by reason of any common law, de facto, leased, or co-employee rights or other
theory. It is acknowledged that during the term of this Agreement, CONSULTANT may be
providing services to others unrelated to CITY or to this Agreement.

14. Notices. Any notice required or intended to be given to either party under the
terms of this Agreement shall be in writing and shall be deemed to be duly given if delivered
personally, transmitted by facsimile followed by telephone confirmation of receipt, or sent by
United States registered or certified mail, with postage prepaid, return receipt requested,
addressed to the party to which notice is to be given at the party's address set forth on the
signature page of this Agreement or at such other address as the parties may from time to time
designate by written notice. Notices served by United States mail in the manner above
described shall be deemed sufficiently served or given at the time of the mailing thereof.

15. Binding. Subject to Section 16, below, once this Agreement is signed by all
parties, it shall be binding upon, and shall inure to the benefit of, all parties, and each parties'
respective heirs, successors, assigns, transferees, agents, servants, employees and
representatives.

16. Assignment.

(a) This Agreement is personal to CONSULTANT and there shall be no
assignment by CONSULTANT of its rights or obligations under this Agreement without the prior
written approval of the City Manager or his/her designee. Any attempted assignment by
CONSULTANT, its successors or assigns, shall be null and void unless approved in writing by
the City Manager or his/her designee.

(b) CONSULTANT hereby agrees not to assign the payment of any monies
due CONSULTANT from CITY under the terms of this Agreement to any other individual(s),
corporation(s) or entity(ies). CITY retains the right to pay any and all monies due
CONSULTANT directly to CONSULTANT.

17. Compliance With Law. In providing the services required under this Agreement,
CONSULTANT shall at all times comply with all applicable laws of the United States, the State
of California and CITY, and with all applicable regulations promulgated by federal, state,
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regional, or local administrative and regulatory agencies, now in force and as they may be
enacted, issued, or amended during the term of this Agreement.

18. Waiver. The waiver by either party of a breach by the other of any provision of
this Agreement shall not constitute a continuing waiver or a waiver of any subsequent breach of
either the same or a different provision of this Agreement. No provisions of this Agreement may
be waived unless in writing and signed by all parties to this Agreement. Waiver of anyone
provision herein shall not be deemed to be a waiver of any other provision herein.

19. Governing Law and Venue. This Agreement shall be governed by, and
construed and enforced in accordance with, the laws of the State of California, excluding,
however, any conflict of laws rule which would apply the law of another jurisdiction. Venue for
purposes of the filing of any action regarding the enforcement or interpretation of this
Agreement and any rights and duties hereunder shall be Fresno County, California.

20. Headings. The section headings in this Agreement are for convenience and
reference only and shall not be construed or held in any way to explain, modify or add to the
interpretation or meaning of the provisions of this Agreement.

21. Severabilitv. The provisions of this Agreement are severable. The invalidity, or
unenforceability of anyone provision in this Agreement shall not affect the other provisions.

22. Interpretation. The parties acknowledge that this Agreement in its final form is
the result of the combined efforts of the parties and that, should any provision of this Agreement
be found to be ambiguous in any way, such ambiguity shall not be resolved by construing this
Agreement in favor of or against either party, but rather by construing the terms in accordance
with their generally accepted meaning.

23. Attorney's Fees. If either party is required to commence any proceeding or legal
action to enforce or interpret any term, covenant or condition of this Agreement, the prevailing
party in such proceeding or action shall be entitled to recover from the other party its reasonable
attorney's fees and legal expenses.

24. Exhibits. Each exhibit and attachment referenced in this Agreement is, by the
reference, incorporated into and made a part of this Agreement.

25. Precedence of Documents. In the event of any conflict between the body of this
Agreement and any Exhibit or Attachment hereto, the terms and conditions of the body of this
Agreement shall control and take precedence over the terms and conditions expressed within
the Exhibit or Attachment. Furthermore, any terms or conditions contained within any Exhibit or
Attachment hereto which purport to modify the allocation of risk between the parties, provided
for within the body of this Agreement, shall be null and void.

26. Cumulative Remedies. No remedy or election hereunder shall be deemed
exclusive but shall, wherever possible, be cumulative with all other remedies at law or in equity.

27. No Third Party Beneficiaries. The rights, interests, duties and obligations defined
within this Agreement are intended for the specific parties hereto as identified in the preamble of
this Agreement. Notwithstanding anything stated to the contrary in this Agreement, it is not
intended that any rights or interests in this Agreement benefit or flow to the interest of any third
parties.
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28. Extent of Agreement. Each party acknowledges that they have read and fully
understand the contents of this Agreement. This Agreement represents the entire and
integrated agreement between the parties with respect to the subject matter hereof and
supersedes all prior negotiations, representations or agreements, either written or oral. This
Agreement may be modified only by written instrument duly authorized and executed by both
CITY and CONSULTANT.

III

III

III
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IN WITNESS WHEREOF, the parties have executed this Agreement at Fresno,
California, the day and year first above written.

BKF
a Cali

Name: L-(V\c,C<.- S~~, d

Title: c.r-o
(if corporation or LLC, CFO,
Treasurer, Secretary or Assistant
Secretary)

'OAVI D &- ,€"e..iliJoci)
Title: ---frz.1 tJl:., PA:L

(if corporation or LLC, Board
Chair, Pres. or Vice Pres.)

Efren Banuelos,
Assistant Director
Public Works Department

Deputy

By: ----:=-=---=_-,- _

ATTEST:
YVONNE SPENCE, CMC
City Clerk

By: ----:::---,- _

No signature of City Attorney required.
Standard Document #DPW 28.1 has been
used without modification, as certified by
the undersigned.

CITY OF FRESNO,
a Califomia municipal corporation

Any Applicable Professional License:
Number: '-J 2. g- ., )I

Name: f.f. 1.. ..~SJl-
Date of Issuance: _

Randy Bell
Project Manager
Public Works Department

By: _::----:-=-:: _

Stev~ Capital Projects Manager
Public Works Department

Addresses:
CITY:
City of Fresno
Attention: Randy Bell,
Project Manager
2600 Fresno Street, 4th Floor
Fresno, CA 93721
Phone: (559) 621-8679
FAX: (559) 488-1045

CONSULTANT:
BKF Engineers
Attention: Chris Rideout,
Associate
300 Frank Ogawa Plaza, Suite 380
Oakland, CA 94612
Phone: (510) 227-3011
FAX: [area code and #]

Attachments:
1.
2.
3.

Exhibit A - Scope of Services
Exhibit B - Insurance Requirements
Exhibit C - Conflict of Interest Disclosure Form

DPW 28.1/12-19-12
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Exhibit A

SCOPE OF SERVICES
Consultant Service Agreement between City of Fresno ("CITY")

and BKF Engineers, Inc. ("CONSULTANT")

HERNDON AVENUE WIDENING BETWEEN POLK AND MILBURN
PROJECT TITLE

PROJECT DESCRIPTION

This project will widen Herndon Avenue from four to six lanes between Polk Avenue and Milburn
Avenue and will include widening the Herndon Avenue Overhead to six lanes. Additionally, a
Class 1 bike path will be constructed within the project limits. The project is expected to be
constructed within the existing right of way.

Herndon Avenue is currently a four-lane divided road and is classified as an expressway. The
ADT is estimated at 37,059 in 2013 and is projected to be 73,293 in 2035. The Herndon
Avenue Overhead, which is approximately 213 feet long and 71 feet wide, spans over one
existing Burlington Northern Santa Fe rail line and is a continuous 3-span reinforced concrete
deck on precast/pre-stressed "I" girders on reinforced concrete pier walls and diaphragm
abutments, all on spread footings.

Services for this phase of the project will include the preparation of a Preliminary Design Report
(PDR). The PDR shall provide preliminary design information to facilitate the final design and
construction drawings. This information shall include a geometric design drawing of Herndon
Avenue within project limits, including the intersections at Polk and Milburn Avenues.
Necessary modifications to the intersections and/or traffic signals shall be identified.

The PDR shall also include an Advance Planning Study for the Herndon Avenue Overhead
based on Caltrans procedures and shall include structural investigations, seismic analysis and
widening recommendations. The PDR shall include important or unusual design assumptions
and any special railroad requirements.

It is the intent of this Scope of Services to generally describe the extent of the work
contemplated. In arriving at the final design, the CONSULTANT may be required to perform
work that is not explicitly identified but is necessary for establishing or substantiating the final
design. All such work shall be considered incidental to the project and shall be included in the
total not-to-exceed fee, unless otherwise specified herein.

SCOPE OF SERVICES

Task 1: Project Management

Task 1.1 • Coordination/Meetings/Administration

Project Management: CONSULTANT will be responsible for managing CONSULTANT's
project team and providing the resources to complete the job, monitor the Project budget and
schedule, conduct Project Development Team (PDT) meetings, and implement a quality
assurance/quality control program acceptable to CITY. Throughout the duration of the Project,
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CONSULTANT will provide general project administration and closely coordinate the process
with the CITY and the Project team.

Project Development Meetings and Agency Coordination/Interim Meetings:
CONSULTANT will schedule project development meetings, agency coordination meetings, and
3rd Party meetings as necessary to discuss the status of the project, upcoming efforts, issues
and other relevant information. An agenda and invitation will be sent out one week prior to the
meeting, including minutes from the previous meeting.

Task 1.2 - Progress Reports

On a monthly basis, CONSULTANT will issue invoices and brief progress reports to CITY
outlining major items worked on during the billing period and percentage complete for each task,
with substantiation for backup.

Task 1.3 - Deliverables:
• Monthly Progress Report
• Meeting Agendas and Minutes
• Action Logs

Task 2: Data Collection and Base Mapping

Task 2.1 - Data Collection and Review

Immediately after receiving the notice to proceed, the CONSULTANT will obtain and review
all available documentation. Research and review of available documentation will include the
following:

• As-built construction plans from City of Fresno, County of Fresno, and BNSF Railway
• Structure Maintenance & Investigations (SM&I) Bridge Reports
• Right-of-way record maps
• Information regarding local roadway projects
• Traffic Signal Plans for Polk and Millburn
• Utility occupation drawinqs, block maps and third party utility as-bunts
• Reports on record which include materials, foundation, utility, traffic, and structural
• Existing geologic maps and soil survey report, if available
• Existing traffic reports, existing counts & projections including local off-site traffic

analyses
• Local and Regional Pedestrian and Bicycle Plans

Task 2.2 - Preliminary Site Investigation

Site Investigation: CONSULTANT will conduct a site investigation with CITY to discuss
irrigation and drainage facilities, traffic, utilities, access road and other pertinent coordination
issues. Preliminary site investigation will include the following:

• Review bridge maintenance (SM&I) reports.
• Investigate existing bridge overall condition
• Examine bridge soffit cracks and efflorescence
• Examine vertical cracks at Pier Walls
• Examine additional 3-inches of AC on the bridge deck
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Task 2.3 - Design Surveys (Provided by CITY)

Topographic Surveys: CONSULTANT will review the topographic and right-of-way surveying
prepared by CITY. The team will identify any additional supplemental surveying that would be
needed to ensure the PDR can be developed using accurate and comprehensive base maps. A
supplemental survey requests will be prepared and submitted to CITY as early as possible in
the project to ensure the information is added to the base maps does not impact the
development of the PDR.

Right-of-Way Mapping: Review existinq right-of-way provided on CITY provided survey
documents and assess additional right-of-way needs for the Project. If, during CONSULTANT's
review of the existing information gathered in Task 2.1, additional right-of-way items that may
impacVdirect the development of the PDR come to light, CONSULTANT will request additional
information from CITY.

Task 2.4 - Preliminary Geotechnical Engineering Report

Preliminary Geotechnical Engineering Report: To support the development of the Advanced
Planning Study, CONSULTANT, along with sub-consultant Technicon, will utilize information
previously gathered from previous adjacent projects to develop a Preliminary Geotechnical
Engineering Report. Specific tasks in the report include:

• A vicinity map showing the location of the site and a site plan showing the locations of
previous subsurface soil data;

• A description of the anticipated subsurface conditions based on previous data;
• Recommended design peak bedrock acceleration and Caltrans Seismic Design Criteria

Version 1.6 ARS curve;
• Comments on liquefaction potential and dynamic settlement;
• Preliminary recommendations for vertical bearing of spread footing and CIDH pile

foundations, including design loading and settlement. For the CIDH option, tip
elevations associated with compression and uplift loads, recommended pile spacing,
and anticipated settlement will also be provided;

• LPile parameters for use in evaluating the lateral capacity of CIDH pile foundations;
• Recommended ultimate lateral resistance for dynamic abutment loading;
• Comments on the Use of Caltrans Standard Plans for design of wing walls;
• Recommended pavement structural section based on the City of Fresno Traffic Index for

Herndon Avenue;

Task 2.5 - Base Map Preparation

Project Base Map: CONSULTANT will compile all the information gathered in Tasks 2.1 and
2.2 to prepare a comprehensive Base Map. Items to be shown will at a minimum include:
utilities, topographic survey, right- of-way lines, above ground features, and inverts for critical
utilities. This map will be used by the design team for future phases of the development of the
PDR.

Task 2.6 - Deliverables:
• Record Data Request
• Utility Infrastructure Request Letters
• Supplemental Survey Request
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• Field Review Notes
• Preliminary Geotechnical Engineering Report
• Photo Diary
• Project Schedule and Monthly Updates
• Project Base Map

Task 3: Preliminary Concept Development

Task 3.1 • Conceptual Alignment Development

Alignments: Using the base map prepared in Task 2.3, CONSULTANT will take the lead in
preparing alignments for up to three concepts. These alignments will focus on the following
design related elements:

• Confirm Roadway Section
• Class I Bike Path
• Intersection Modifications
• Impacts to Frontage Road
• ADA Compliance
• Impacts to Railway Property

The conceptual alignments studied will have many elements that are consistent across the
alternatives such as roadway cross section (curb-curb) and vertical alignment, however
treatment of the Class I bike path, frontage roadway will vary by concept.

Task 3.2 • Existing Structure Analysis

Existing Bridge Deficiencies: Using the data collected in Tasks 2.1 and 2.2, CONSULTANT,
along with sub-consultant BCA, will perform a condition assessment of the existing bridge
structure to determine limitations for the proposed widening. The current permit load capacity of
"GOOOO" will be verified with the bridge maintenance (SM&I) reports and as-built drawings.
Depending on the bridge physical condition and operating load capacity, it may be appropriate
to suggest bridge strengthening options.

Preliminary Seismic Analysis: Bridges that are to be widened must meet the current seismic
safety standards as given in Caltrans Memos to Designers (MTD) Chapter 20. The extent and
methods of upgrading will vary with each individual structure and will depend on the
characteristics of the widening. Depending on the preliminary seismic analysis, a bridge retrofit
strategy may be identified.

Type Selection: The section of the type of girder for the widening involves the following
considerations: original structure, available space for falsework or precast construction, relative
economy, comparable live load deflection (stiffness), and effect of construction on train traffic. It
is proposed to widen the existing structure with the same structure type. If this is not possible,
the stiffness of the Widening will be carefully considered with respect to the existing structure.

Task 3.3 • Concept Refinement Summary

Concept Refinement: CONSULTANT will incorporate all input from CITY on the alternative
concepts developed in Task 3.1 and 3.2, and will refine them to a single Concept Plan. This
plan will reflect the intent of the Project Design Report preferred alternative. This alternative
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along with supporting information regarding structural, utility, right-of-way impacts will be
summarized and presented to CITY for review.

Task 3.4 - BNSF Coordination

Concept Refinement: CONSULTANT will incorporate all input from CITY on the concepts
developed in Task 3.1 and 3.2, and will make refinements in the preparation of a single Concept
Plan. CONSULTANT will initiate a coordination meeting with BNSF, City of Fresno, and the
design team. The purpose of this meeting is to present the preferred concept plan to BNSF to
obtain their concurrence, comments, or concerns. If a secondary meeting with BNSF is needed
to fully resolve any comments/concerns they express, CONSULTANT will set up the meeting to
present the refinement and gain concurrence.

Task 3.5 - Deliverables:
• Conceptual Alignments Study
• Summary of Existing Structure Analysis
• Refined Concept Summary
• BNSF Meeting Summary and Action Items

Task 4: Project Design Report

Task 4.1 - Draft Project Design Report

Draft Project Design Report: During this task, CONSULTANT will take the preferred alignment
that was refined in Task 3.3 as well as BNSF comments and begin the development of the
Project Design Report. This draft report will at a minimum include the following items:

Executive Summarv: The executive summary will briefly outline the proposed project, the scope
of the project, findings, issues, and conclusion and recommendations.

Project Description: This portion of the PDR will describe the limits of the study and the purpose
of the PDR. A brief narrative on how this project will fit into the overall City of Fresno
transportation plan (i.e. purpose).

Summary at Findings: This section will summarize all the findings obtained from the data
gathering to the Concept Plan development and subsequent meeting with BNSF. These
findings will in narrative, tabular, and graphical form and will included at a minimum:

• Alignments: Discussion and graphics showing the alternatives considered and the
preferred alignment used in the development of the PDR. Plan and profiles of Herndon
Ave as well as the Class I bike path will be provided. Modifications to Polk/Herndon
intersection, if necessary, will be graphically expressed. Cross section for the Herndon
both on and off the structure will be presented.

• Utility Matrix: Narrative of the potential impacts to existing utilities will be developed and
supplemented with a composite Utility Matrix. This matrix will indicate the owner of the
utility, the location of the potential impacts, and other considerations.

• Right-at-Way Impacts: Although every effort will be made to design the widening of
Herndon within the existing right-of-way, there likely will be impacts to the adjacent
parcel owners. This impact may be temporary in nature, but needs to be identified in
this PDR. A Right-of-Way Requirements Map along with a corresponding Right-of-Way
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Matrix will be developed and will at a minimum show parcel numbers, needs
(permanent, temporary, or utility) and approximate areas.

• Structure Considerations: A Conceptual Plan, Elevation, and Typical Section for the
bridge reflecting the preferred alignment and BNSF comments will be presented and
discussed. An APS- Level Design Memo and Checklist will be a part of this section of
the findings.

Construction Cost Estimate: Using the information developed above, a PDR level construction
cost estimate will be prepared for the various elements of work. This estimate will be the
baseline used by CITY and future design phases and will be comprehensive in nature.

Summary of Permits: A long lead item in any transportation project can be finalization of Permits
from stakeholders of the project. This section will identify the anticipated permitting needs for
the project.

Proiect Delivery Schedule: The team will develop a preliminary project delivery schedule for the
remainder of the design phase, bidding phase, and construction phase. Approximate durations
for each of these phases will be shown in graphical form to illustrate the overall durations.

Task 4.2 • Final Project Design Report

Project Design Report: CONSULTANT will meet with CITY to discuss comments from the
Draft Project Design Report. Any outstanding items will be incorporated and the report refined
to its final state.

Task 4.3 • Deliverables:
• Draft Project Design Report
• Final Project Design Report

Task 5: Optional Services

Task 5.1 - Traffic Control

Traffic Control: During Task 2 • Data Collection and Base Mapping there may be a need to
utilize traffic control in order to provide a safe work zone to conduct evaluation of the existing
structure and deck. This is an optional service which mayor may not be necessary depending
on the available as-built information and existing traffic patterns. If needed, BKF would submit a
request to the City to authorize this optional service prior to commencement of this activity. BKF
has obtained a proposal to provide one day of traffic control from Alert-O-Lite, a local traffic
control company. The fee provided is for a single day of traffic control and is anticipated to be
adequate for the work. If additional days are necessary, BKF will submit a request to extend the
optional service at the rate provided.
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Exhibit B

INSURANCE REQUIREMENTS
Consultant Service Agreement between City of Fresno ("CITY")

and BKF Engineers ("CONSULTANT")
Herndon Avenue Widening between Polk and Milburn

PROJECT TITLE

Minimum Scope of Insurance

Coverage shall be at least as broad as:

1. The most current version of Insurance Services Office (ISO) Commercial General
Liability Coverage Form CG 00 01, which shall include insurance for "bodily
injury," "property damage" and "personal and advertising injury" with coverage for
premises and operations, products and completed operations, and contractual
liability.

2. The most current version of Insurance Service Office (ISO) Business Auto
Coverage Form CA 00 01, which shall include coverage for all owned, hired, and
non-owned automobiles or other licensed vehicles (Code 1- Any Auto).

3. Workers' Compensation insurance as required by the California Labor Code and
Employer's Liability Insurance.

4. Professional Liability (Errors and Omissions) insurance appropriate to
CONSULTANT'S profession. Architect's and engineer's coverage is to be
endorsed to include contractual liability.

Minimum Limits of Insurance

CONSULTANT shall maintain limits of liability of not less than:

1. General Liability:

$1,000,000 per occurrence for bodily injury and property damage
$1,000,000 per occurrence for personal and advertising injury
$2,000,000 aggregate for products and completed operations
$2,000,000 general aggregate applying separately to the work performed under
the Agreement

2. Automobile Liability:

$1,000,000 per accident for bodily injury and property damage

3. Employer's Liability:

$1,000,000 each accident for bodily injury
$1,000,000 disease each employee
$1,000,000 disease policy limit
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4. Professional Liability (Errors and Omissions):

$1,000,000 per claim/occurrence
$2,000,000 policy aggregate

Umbrella or Excess Insurance

In the event CONSULTANT purchases an Umbrella or Excess insurance policy(ies) to meet the
"Minimum Limits of Insurance," this insurance policy(ies) shall "follow form" and afford no less
coverage than the primary insurance policy(ies).

Deductibles and Self-Insured Retentions

CONSULTANT shall be responsible for payment of any deductibles contained in any insurance
policy(ies) required hereunder and CONSULTANT shall also be responsible for payment of any
self-insured retentions. Any deductibles or self-insured retentions must be declared to, and
approved by, the CITY'S Risk Manager or his/her designee. At the option of the CITY'S Risk
Manager or his/her designee, either (i) the insurer shall reduce or eliminate such deductibles or
self-insured retentions as respects CITY, its officers, officials, employees, agents and
volunteers; or (i1) CONSULTANT shall provide a financial guarantee, satisfactory to CITY'S Risk
Manager or his/her designee, guaranteeing payment of losses and related investigations, claim
administration and defense expenses. At no time shall CITY be responsible for the payment of
any deductibles or self-insured retentions.

Other Insurance Provisions

The General Liability and Automobile Liability insurance policies are to contain, or be endorsed
to contain, the following provisions:

1. CITY, its officers, officials, employees, agents and volunteers are to be covered
as additional insureds.

2. The coverage shall contain no special limitations on the scope of protection
afforded to CITY, its officers, officials, employees, agents and volunteers.

3. CONSULTANT'S insurance coverage shall be primary and no contribution shall
be required of CITY.

The Workers' Compensation insurance policy is to contain, or be endorsed to contain, the
following provision: CONSULTANT and its insurer shall waive any right of subrogation against
CITY, its officers, officials, employees, agents and volunteers.

If the Professional Liability (Errors and Omissions) insurance policy is written on a claims-made
form:

1. The retroactive date must be shown, and must be before the effective date of the
Agreement or the commencement of work by CONSULTANT.

2. Insurance must be maintained and evidence of insurance must be provided for at
least 5 years after any expiration or termination of the Agreement or, in the
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alternative, the policy shall be endorsed to provide not less than a 5-year
discovery period.

3. If coverage is canceled or non-renewed, and not replaced with another claims
made policy form with a retroactive date prior to the effective date of the
Agreement or the commencement of work by CONSULTANT, CONSULTANT
must purchase extended reporting coverage for a minimum of 5 years following
the expiration or termination of the Agreement.

4. A copy of the claims reporting requirements must be submitted to CITY for
review.

5. These requirements shall survive expiration or termination of the Agreement.

All policies of insurance required hereunder shall be endorsed to provide that the coverage shall
not be cancelled, non-renewed, reduced in coverage or in limits except after 30 calendar day
written notice by certified mail, return receipt requested, has been given to CITY. Upon
issuance by the insurer, broker, or agent of a notice of cancellation, non-renewal, or reduction in
coverage or in limits, CONSULTANT shall furnish CITY with a new certificate and applicable
endorsements for such policy(ies). In the event any policy is due to expire during the work to be
performed for CITY, CONSULTANT shall provide a new certificate, and applicable
endorsements, evidencing renewal of such policy not less than 15 calendar days prior to the
expiration date of the expiring policy.

Acceptability of Insurers

All policies of insurance required hereunder shall be placed with an insurance company(ies)
admitted by the California Insurance Commissioner to do business in the State of California and
rated not less than "A-VII" in Best's Insurance Rating Guide; or authorized by CITY'S Risk
Manager.

Verification of Coverage

CONSULTANT shall furnish CITY with all certificate(s) and applicable endorsements effecting
coverage required hereunder. All certificates and applicable endorsements are to be received
and approved by the CITY'S Risk Manager or his/her designee prior to CITY'S execution of the
Agreement and before work commences.
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Exhibit C

DISCLOSURE OF CONFLICT OF INTEREST

Herndon Avenue Widening between Polk and Milburn
PROJECTmLE

YES' NO

1 Are you currently In litigation with the City of Fresno or any of its 0 ~
agents?

2 Do you represent any firm, organization or person who Is in 0 ~litigation with the City of Fresno?

3 Do you currently represent or perform work for any clients who do 0 ~business with the City of Fresno?

4 Are you or any of your principals, managers or professionals,
owners or investors in a business which does business with the 0 ~City of Fresno, or in a business which is in litigation with the City of
Fresno?

5 Are you or any of your principals, managers or professionals,
related by blood or marriage to any City of Fresno employee who 0 9(
has any significant role in the subject matter of this service?

6 Do you or any of your subcontractors have, or expect to have, any
interest, direct or indirect, in any other contract In connection with 0 ~this Project?

• If the answer to any question is yes, please explain in full below.

Date

Explanation: _
Signature

\r \ ';3-'-'\ l~72

(company)

f)-SS Sk~.-e t>-r--:\1 2-JsO
(address) --{lQ..dwOOd. c.:s, CA '1'{ob'::>
(city state zip) ,

(name)

()~~~~

n Additional pagels) attached.


