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FRESE REPORT TO THE CITY COUNCIL | AGENDAITEM NO.
COUNCIL MEETING
APPROVED BY
June 1, 2007 DEPARTMENT DIREC -
CITY MANAGER
FROM: NICK YOVINQ, Director
Planning and Development Department
BY: CRAIG AGABASHIAN, Administrative Manager
Planning and Development Department
SUBJECT: REQUEST AUTHORIZATION TO EXECUTE AMENDMENT NO. 3 FOR $300,000 TO THE
PROFESSIONAL SERVICES AGREEMENT WITH URS CORPORATION FOR SERVICES
RELATED TO THE PROCESSING OF DEVELOPMENT PROJECTS.
KEY RESULT AREAS
One Fresno , .
RECOMMENDATION

Staff recommends Council authorize the Planning and Development Department Director to execute
Amendment No. 3 to the Professional Services Agreement with URS Corporatlon to reflect a $300,000
increase in the total fee from $630,000 to $930,000.

EXECUTIVE SUMMARY

On February 2, 2007, Council approved a short term interim Amendment No. 2 to the URS Professional
Services Agreement. The Planning and Development Department utilized the period during the short term
Amendment to determine potential improvements both in Department and Consultant performance related to
the Agreement. Pianning and Development has determined that costs may be better controlled by converting
to a flat fee type billing for final map processing services, as opposed to the time and materials charges per the
initial Agreement. This requested amendment is to increase the total fee by $300,000 from $630,000 to
$930,000.

In addition, this Amendment is only for professional land surveying (final map processing) services, as this
area currently represents the most immediate Planning and Development Department outsourcing need for
which URS provides services. The flat fee per final map processed negotiated per this agreement should
represent an approximate 14% reduction in ongoing final map processing fee charges to the City versus the
time and materials charges per the initial Professional Services Agreement.

Through its performance review, the Planning and Development Department also determined that
Department's efforts and costs are significantly increased when major changes are made by Developers to
final maps in between map check submittals {(e.g., lots are added or deleted, or street alignments are
modified). In the future, the Planning and Development Department expects to bring forward to Council, a
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request for a new Map Processing Fee that will address the additional costs created when major changes are
made to final maps between map checks.

BACKGROUND

On October 4, 2005, City Council authorized the Planning and Development Department to enter into a
$300,000 agreement with URS Corporation for professional services. The agreement contracted for services
relating to the review of land use and entitlement applications, building plan examination, professional land
surveying, and traffic engineering services. On April 26, 2006, Council authorized Amendment No. 1 to the
Professional Services Agreement reflecting an increase in the total fee from $300,000 to $600,000.

A short term, interim $30,000 Amendment was approved by Council on February 27, 2007 to allow the
Department and URS to complete some higher priority planning entitiements that were in process at the end of
Amendment No. 1. In addition, the interim amendment allowed the Planning and Development Department
time to complete its final review of the Professional Services Agreement’s total performance. The interim
amendment also included a minor reduction in the Consultant billing rates representing an approximate 6%
decrease in ongoing fee charges to the City.

Planning and Development’s review of the URS Professional Services Agreement resulted in the determination
of potential improvements both in Department and Consultant performance. The Department has determined
that costs may be better controlled by converting to a flat fee type billing per final map processed as opposed
to time and materials charges. The initial Professional Services Agreement and subsequent Amendment Nos.
1 and 2 with URS provided a History of URS’ processing times and costs, which allowed the department to
determine the proper targets for flat fee and processing times.

The current Amendment No. 3 to the Professional Services Agreement is negotiated only for Final Map
processing fees and their respective processing times, as this area currently represents the most immediate
Planning and Development Department outsourcing need for which URS provides services.

KEY OBJECTIVE BALANCE

Authorizing the execution of Amendment No. 3 to the Professional Services Agreement balances all three key
objectives. Customer service and employee satisfaction are enhanced when development projects’ final maps
are completed within established timelines. Proper financial management is achieved by outside consultants
performing fee for service activities for projects that can not be addressed in a timely manner.

FISCAL IMPACT

The Planning and Development Department's FY2007 budget appropriated sufficient funds for entering this
Professional Services Agreement Amendment with URS Corporation.

Attachments: Amendment No. 3
Amendment No. 2
Amendment No. 1
Professional Services Agreement




AMENDMENT NO. 3 TO AGREEMENT

THIS AMENDMENT NO. 3 TO AGREEMENT, is made and entered into effective
, 2007, by and between the CITY OF FRESNO, a municipal corporation

(herelnafter referred to as "City"), and URS CORPORATION AMERICAS, a Nevada
corporation, (hereinafter referred to as "Consultant".)

RECITALS

WHEREAS, the City and Consultant entered into an Agreement, dated October 1,
2005, as twice amended (hereinafter collectively referred to as the "Agreement"), for
professional services variously including the review of land use and entitlement

applications, building plan examination and professional land surveying, (hereinafter the
“Project”); and

- WHEREAS, the parties desire to modify the Agreement to provide Professional Land
Surveying Services as related to the technical review and processing of Final and Parcel
Maps, as directed in writing by the City’'s Director/Acting Director of Planning and

Development/designee(s) thereof (hereinafter the “Additional Work”), upon the terms and
conditions herein.

NOW THEREFORE, in consideration of the above recitals, which recitals are
contractual in nature, the mutual promises herein contained, and for other good and
valuable consideration hereby acknowledged, the parties agree as follows:

1. The term of the Agreement is hereby extended through December 31, 2008,
subject to such termination rights as are provided for hereunder.

2. The scope of work is modified to include the Additional Work.

3. The Consultant’'s compensation for the Additional Work shall be a flat fee of
$5500 per map processed to be paid in 50% instaliments; the first 50% instaliment ($2750)
will be billed upon Consultant's submittal to City of the respective map’s first check
comments and the second 50% installment ($2750) will be billed upon Consultant’s request
to City for the map’s mylars. The total compensation for the Additional Work under this
Amendment No. 3 shall not exceed the sum of $300,000.

4 Consultant will submit a billing Invoice every two weeks detailed by map,
including: map number, stage of completion, current amount due, amount billed to date by
map, amount billed in total per the invoice and amount billed in total to date for the
Additional Work under this Amendment No. 3. :

5 If the City directs Consultant to complete the final review of a map, and if for
reasons beyond Consultant's control, the City’'s ability to provide mylars is delayed more
then 60 days subsequent to URS’ request for mylars; the second 50% installment of the flat
fee may be invoiced by Consultant.

6 Upon effective date of this Amendment, Consultant will resubmit a summary
of billed totals for all incomplete maps (i.e., Additional Work hereunder) for which Consultant
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has previously performed work. The City will review and approve and thereupon
compensate Consultant for the difference between $2750 and the amount previously billed;
if the amount previously billed is less then $2750.

7. As part of the Additional Work hereunder the Parties will review initial map
submittals for completeness and quality prior to acceptance from the Developers.

8. Consultant will complete comments on the first review of each map within 15
working days of receipt and will complete comments on subsequent reviews of each map
within 7 working days of resubmittal. City’'s Director/Acting Director of Planning and

Development/designee(s) thereof may in his/her sole discretion waive these time frames

based on an average of all map reviews performed with consideration for delays caused by
the developer.

9. Consultant hereby waives, and releases City from any and all claims, liabilities
and damages arising from or related to the Agreement as amended by this Amendment No. 3.

10.  All capitalized terms not otherwise defined herein shall have the meaning
ascribed to such terms in the Agreement.

11.  In all other regards, the Agreement as amended by this Amendment No. 3
shall be and remain in full force and effect.

Iy
111
111
111
111
111
111

111
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IN WITNESS WHEREOF, the Parties authorized agents have executed this
Amendment No. 3 to Agreement at Fresno, California, the day and year first above written.

CITY OF FRESNO URS CORPORATION AMERICAS
a Municipal Corporation a Nevada Corporation

By: By:

Name: Nick Yovino Name:

Title: Title:

ATTEST:

Rebecca E. Klisch

City Clerk

By:

APPROVED AS TO FORM: CONSULTANT: URS Corporation

James C. Sanchez

By:

ROBERT R. COYLE, Deputy City Attorney

CITY:

City of Fresno

Planning and Development Department
Attention: Craig Agabashian
Administrative Manager

2600 Fresno Street, Room 3065
Fresno CA. 93721

Phone: 559-621-8003

Fax: 559-498-1012

RRC:eb (41302eb/agmt) 6/5/07
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Ralph Boyajian
30 River Park Place, Suite 180
Fresno, CA. 93720




VAM'ENDMENT NO. 2 TO AGREEMENT

THIS AMENDMENT NO. 2 TO AGREEMENT is made and entered into eﬁeotlve _
[ f—&b QL 2007], by and between the CITY OF FRESNO, a ‘municipal corporation .
(hereinafter referred to as "City"), and URS CORPORATION AMERlCAS a. Nevada
~corporation, (hereinafter referred to as "Consultant D)

RECITALS

WHEREAS, the City and Consultant entered. into an Agreement, d'ated'October -1:,

2005, -as once amended (hereinafter collectively referred to as the "Agreement"), for
- professional services variously including the review of land use and entitlement applications,

~ building plan examination and professional land surveying, (hereinafter the “Project”); and

. WHEREAS, the parties desire to modify the Agreement to allow for the completion of
certain work-in-progress, as directed. in writing by the City's Director/Acting . Director of
Planning and Development/designee(s) thereof (herernafter the “Addltlonal Work”), upon the
terms and COﬂdlthﬂS herein. -

- NO_W THEREFORE, in '_conslderation of the above recitals, ‘which rec'itals'. are -
. contractual in nature, the mutual promises herein contained, and for other good and valuable:
conslderatlon hereby acknowledged, the partres agree as follows

- 1. The term of the Agreement is hereby extended through December 31, 2007
subject to such termination r|ghts as are prowded for hereunder. , :

_ ‘2. The scope of work is modified to add the Additional Work

: 3 - The Consultant S compensatlon for the Additional Work shall be as prowded in
the attached Rate Schedule except that the charge rate shall be at a 2.8 multiplier, provided
that total compensatlon for the Add|t|onal Work shall not exceed the sum of $30,000.

4. Al capltallzed terms not othen/vlse deflned herein shall have the meanlng
ascribed to such terms in the Agreement. e

- 5. In all other regards, the Agreement as amended by thlS Amendment No 2
shall be and remarn in full force and effect. : :

/ /-
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IN WITNESS WHEREOF, the Pérties authorized agents have executed this _ |
Amendment No. 2 to Agreement at Fresno, California, the day and year first above written.

~ CITY OF FRESNO
- a Mun|C|paI Corporatlon

%/Zy%

s '-__";URS CORPORATION AMERICAS o
a Nevada Corporatlon '

_T|tIe -

74’06\% D( f‘fc:#w

e _

.. -Name: LowsJ Armstrong _

-' : "-.":.-"Tltle Vlce PreS|dent S

Oakland Operatlons o

ATTEST:
- Rebecca E. Klisch -
Clty Clerk '

. APPROVED AS TO FORM
James C. Sanchez

E _:v_‘lBy:. R ﬂ_

Deputy "
CITY:

(address)

| .By
/)/CL MK 3/%07']”“ o |

o CONSULTANT ‘URS Corporatlon

. Ralph Boyajian - o

- 30 River Park Place, Site 180
~..'Fresno, CA. 93720
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-~ FIRST AMENDMENT TO AGREEMENT

| THIS FIRST AMENDMENT TO AGREEMENT (“Amendment”) made and entered

into as of this _2__day of _ Moy . 2006, amends the Agreement heretofore |
entered into between the CITY OF FRESNO a municipal corporation, hereinafter
referred to as “CITY”, and URS CORPORATION AMERICAS, a Nevada corporatlon
'herelnafter referred to as “CONSULTANT”

RECITALS

WHEREAS, CITY and CONSULTANT entered into.an Agreement, dated October
.1, 2005, for professional services relating to the review of land use and entitlement

‘ apphcatlons building plan examination, professnonal land surveylng and traffic

- engineering services, hereinafter referred to as “Agreement;” and
' WHEREAS, the parties now desire to extend expiration of the Agreement to June
.30, 2007, require additional services (other than.“Traffic Engineering-Services”) in. -

"~ accordance with the scope of services and rate schedule set forth in Exhibit A ofthe
N 'Agreement and nncrease the maxrmum total fee for such serwces from $225 OOO to -

' $525 OOO :

AGREEMENT

NOW THEREFORE the partres agree that the aforesa|d Agreement be

C ‘amended as foIIows

1 _ CONSULTANT shaII provrde addltronal services as descrrbed in EXhlblt A

| - of the Agreement for those services other than for “Traffic Engineering Services.” Such '

' - additional services shall be performed in accordance with the terms and conditions of
the Agreement and shall include services and activities reasonably incidental or

o ,necessary thereto but not expressly referenced in EXhlbIt A of the Agreement.

2.' " The date of “December 31, 20068" in Section 4(a) of the Agreement is
Jamended to read “June 30 2007 ? o _

3. The amount of “$225 OOO” set forth twice in Sectlon 3( ) of the Agreement
is-increased to read, “$525,000". The amount of “$205,000" in Section 3(a) of the
agreement is increased to read, “505,000". - The total cost of “Exhibit A Services (other-

“than ‘Traffic Engineering Services')" set forth under the Cost Schedule in Exhibit A of -
.. the Agreement as “not to exceed $225 OOO" is amended to read, “not to exceed -
} -,$525 OOO " C '

_ 4. CONSULTANT agrees that the CITY’s total payments under the-
- Agreement, as amended herein, shall not exceed in the aggregate the total sum of
' $6OO 000. . S

',5. ~ The address and contact information for the CITY as contained cn the




. a municipal corporation - . aNevada corporation

o Name /.o,|<_ \{Ov\r\o 7 "Name _ Louis J. Armstrong_

- ATTEST:

signature oage of the Agreement, is amended to.read_.as follows:

City of Fresno ..~ . :
Planning and Development Department
“ Attention: Craig Agabashlan

2600 Fresno Street

- Fresno, CA 93721 -~ . = =

- Phone: 559-621-8005° .

' Direct: 559-621-8610 ..~ =i
FAX: 559-498-1012 =

_ 6. Except as othenmse prov1ded heresn the Agreement entered 1nto by ClTYf, -
: ._and CONSULTANT dated October1 2005 remains in fuII force and effect

_ - IN WITNESS WHEREOF, the partles have executed thls Amendment at Fresno ', '
' _Callfornxa the day and year fi frst above wntten ' -

.CITY OF FRESNO R I,' - .. : '-.'URS CORPORATION AMERICAS

i r Vi

o -'Title "Dt ve/(;n:f ' L .__Title' - Vice President

: REBECCA E KLISCH -
‘City Clerk .

.. By: /Q kl‘vﬁgf/\/fv

v Deput

- APPROVED AS TOFORM: =
* JAMES C. SANCHEZ
_ '_In.terim _City Atto_rney

- S-enic/r_Deputy V




AGREEMENT
CITY OF FRESNO, CALIFORNIA
- CONSULTANT SERVICES |

_ THIS AGREEMENT Is made and entered into the _[_ day of_ I)O(‘ 2005

- ("Effective Date"), by and between the CITY OF FRESNO, a municipal corporatlon AR

- (hereinafter referred to as "CITY"), and URS CORPORATION AMERICAS a Nevada T
-corporatlon (herexnafter referred to as "CONSULTANT')' - -

REClTALS
S ) WHEREAS CITY desnres to obtain professronal services related to the review of land "
wuse and entitlement appl:catlons building plan examination, professional land surveying, and
- traffic engineering services hereinafter referred to as the “Project”, and des:res the " L
'_CONSULTANT to provnde the serwces descnbed herern and '

WHEREAS, CONSULTANT is engaged in the busrness of fumlshmg services as

o professional planners, plans examiners, land surveyors, and traffic engineers and hereby = .
.7 . represents that it is professnonally capable of perforrnlng and is hcensed to perfom'l the L
7 services called for. by thlS Agreement and Lo

WHEREAS CONSULTANT acknowledges that this Agreement is subject to the E o

s reqwrements of Fresno Munlclpal Code Sectlon 3 109 and Admlnlstratrve Order 6 19 and

WHEREAS th|s Agreement will be admmxstered for ClTY by xts Development Dlrector 'i
- (heremaﬁer referred to as "Dlrector") or hls/her des:gnee ' , ‘ o

AGREEMENT _

L NOW THEREFORE in consrderatlon of the foregomg and of the covenants “ S
conditions, and’ premises hereinafter contarned to be kept and perfom'led by the respectlve S

R _','-partles it is mutually agreed as follows: -

1. | Scooe of Serwces CONSULTANT shall perform to the satlsfactron of CITY

:' .Jthe servrces described in E.Xhlblt ‘A’, attached hereto and |ncorporated hereln by reference

; 2 " Effectrve Date and Tlrne for Performance Itis the intent of the partxes that thls
Agreement be effective as of the Effective Date and continue in effect through the complete -

' ""'rendmon of the services described in Exhibit “A” subject to earlier termination as provided in.

- .this Agreement CONSULTANT shall complete rendxtnon of such services in accordance with
o the Performance Schedule set forth in Exhibit "A" ' : : '

_ 3.' Comoensatuon

e _'_(a').. s CONSULTANTS sole compensatxon for satlsfactory performance of all +




~services required or rendered pursuant to this Agreement, other than “Traffic Engineering .
. Services” set forth in Exhibit “A”", shall be a total fee not to exceed $225,000, paid on the s
* ‘basis of the rates set forth in the Cost Schedule contained in Exhibit “A". Such fee includes =~
~-all expenses incurred by CONSULTANT in performance of the services. CONSULTANT _
shall immediately notify Dlrector or hls/her designee upon lncumng costs totaling $205 DOO of
such $225 OOO : o . : .

(b) CONSULTANT;S 's’ele_compensationzfdr_ .s:atisfa‘ctory gerfo_rmanc‘e of all
“Traffic Engmeenng Services” (as set forth in Exhibit “A™) required or rendered pursuant to-

- this Agreement shall be a total fee not to exceed $75,000, paid on the basis of the rates set
- _forth in the Cost Schedule contained in Exhibit "A”. Such fee includes all expenses incurred
by CONSULTANT. in performance of the services. CONSULTANT shall immediatety notify .
‘ ._.Dlrector or hls/her desugnee upon 1ncurrmg ‘costs totahng $70 000 of such $75 000.

(c) Detailed statements sha!l be rendered monthly and w:ll be payable by
”._CIW within 30 days of recelpt of an undlsputed mvo;ce :

(d) - The partxes may modn‘y this Agreement to increase the scope of ser\nces
.or provide for the rendition of services not required by this Agreement, which modification
" shall include an agreed upon increase in CONSULTANT'S compensation. Any increase or
change in the scope of services must be made by written amendment to the Agreement 4
' signed by an authorized representative for each party. CONSULTANT shall not be entitled to

| - any addrtxonal compensatlon if services are performed pnorto a s;gned wntten amendment

4. Termmatlon Remedtes and Force Maxeure

-~ (a) This Agreement shall termlnate W|thout any hablhty of CITY to ,
~ ".CONSULTANT upon the earlier of : (i) CONSULTANT'S filing for protection under the federal

. ~bankruptcy laws, or any bankruptcy petition or petition for receiver commenced by a third

| party against CONSULTANT; (ii) 7 calendar days prior written notice with or without cause by

~"CITY to CONSULTANT; (iii) CITY'S non- appropriation of funds sufficient to meet its

" obligations hereunder during any CITY fiscal year of this Agreement or insufficient fundlng
._,for the PrOJect or (IV) exprratlon of this Agreement on December 31, 2006

o (b) lmmedlately upon any termlnatlon or explratlon of this Agreement ‘
' CONSULTANT shall (i) immediately stop all work hereunder; (ii) |mmed1ately cause any and
* all of its subcontractors to cease work; and (iii) return to CITY any and all-unearned payments

" and all properties and materials in the possession of CONSULTANT that are owned by CITY. -

Subject to the terms of this Agreement, CONSULTANT shall be paid compensation for
_ services satisfactorily performed prior to the effective date of termination. CONSULTANT
shall not be paid for any work or services performed or costs mcurred WhICh reasonably could

_.'have been avmded

S o (o). Inthe event oftermlnatlon due to failure of CONSULTANT to . -
_satisfactorily perform in accordance with the terms of this Agreement, CITY may withhold an

L .. “amount that would otherwise be payable as an offset to, but not in excess of, CITY'S




damages caused by such failure. In no event shall any payment by CITY pursuant to this
Agreement constitute a waiver by CITY of any breach of this Agreement which may then exist
“on the part of CONSULTANT, nor shall such payment impair or prejudice any remedy . '
available to CITY with respect to the breach o _ _ -

(d) Upon any termlnatron or explratron of the Agreement CITY may O

‘- ‘exercise any right, remedy (in contract, law or equity), or privilege which may be available to .

it under applicable laws of the State of California or any-other applicable law; (ii) proceed by
~ appropriate court action to enforce the terms of the Agreement; and/or (iii) recover all direct,

" indirect, consequential, economic and incidental damages for the breach of the Agreement_

B If it is determined that CITY improperly terminated this Agreement for default such

. _f'termlnatlon shall be deemed a termlnatlon for convenlence

— - (e) CONSULTANT shall provrde CITY with adequate wntten assurances of
' future performance, upon Director’s request, in the event CONSULTANT falls to compty wrth

';any terms or condmons of thxs Agreement

{f) CONSULTANT shall be: hable for default unless nonperformance is _'

7. "caused by an occurrence beyond the reasonable control of CONSULTANT and without its .
-+’ fault or negligence such as, acts of God or the public. enemy, acts of CITY in its. contractual
. .. capacity, fires, floods, epidemics, quarantlne restrictions, strikes, unusually severe weather, - .
o' . and delays of common carriers. CONSULTANT shall notify Director in writing as soon as it |s“; »
"‘reasonably possible after the commencement of any excusable delay, setting forth the full -

1’_if'f_,partrculars in connection therewith, and shall remedy such occurrence with all reasonable
~..dispatch, and shall promptly grve written notlce to Drrector of the cessatron of such
a -'.occurrence s Lo : :

. 5 . Confdentral Infomnatlon and Ownershlp of Documents

T : (a) " Any reports, rnformatlon or other data prepared or assemb!ed by S
" CONSULTANT pursuant to this Agreement shall not be made available to any rndl\ndual or . .-

« .- organization by CONSULTANT without the prior written approval of the City Manager. Dunng-__'-,
7+ . the term of this Agreement and thereafter, CONSULTANT shall not, without the prior written .-
- consent of CITY, disclose to anyone any Confidential Information. The term Confidential . -

Information for the purposes of this Agreement shall include all propnetary and confidential = -

- information of CITY, including but not limited to business plans, marketing plans, financial
_information, matenals, compilations, documents, instruments, models, source or object codes
and other information disclosed or submitted, orally, in writing, or by any other mediumor =~

B ._ -.medla AII Conﬁdentlal Informatlon shall be and remain cont‘dentlal and propnetary m CITY. -' '

(b) Any and all wrrtlngs and documents prepared or provrded by

;4_»-3;CONSU.II_TANT pursuant to this Agreement are the property of CITY at the time of |
- .. preparation and shall be turned over to CITY upon expiration or termination of the o
-~ Agreement. CONSULTANT shall not permit the reproductron or use thereof by any other

. person. except as othenmse expressly provrded herem




6. Professional Skill. ftis further mutuaHy understood and agreed by and between' '

the parties hereto that inasmuch as CONSULTANT represents to CITY that CONSULTANT is : 3

- skilled in the profession and shall perform in accordance with the standards of said
professwn necessary to perform the services agreed to be done by it under this Agreement
CITY relies upon the skill of CONSULTANT to do and perform the services in a skiliful .
.- manner and CONSULTANT agrees to thus perform the services. Acceptance of the services -

" - 'by CITY shall not operate asa release of CONSULTANT from said standards of sald ‘

. gprofessmn

7. Indemnification. Except w1th regard to professronal neghgent errors and
omissions, as provided in the paragraph below, to the furthest extent allowed by law, |
CONSULTANT shall indemnify, hold harmless and defend CITY and each of its offcers_

.. officials, employees, agents and volunteers from any and all loss, liability, fines, penatties,
- forfeitures, costs and damages (whether in contract, tort or strict liability, including but not

" limited to personal injury, death at any time and property damage) incurred by CITY, :
- CONSULTANT or any other person, and from any and all claims, demands and actions in law’
~ . or equity (including attorney's fees and litigation expenses), arising or alleged to have arisen -
- directly or indirectly out of CONSULTANT'S performance of this Agreement.

~CONSULTANT'S obligations under the preceding sentence shall apply regardlees of whetheri'-_a_' R
“CITY or any of its officers, officials, employees, agents or volunteers are actively or passrvely L i

_-.'_f’f__neghgent but shall not apply to any loss, liability, fines, _penalties, forfettures, costs or
- .damages caused solely by the active or passive negligence or by the willful mlsconduct of

o .CITY or any of its officers, officials, employees, agents or volunteers.

.. Specifically regarding professronal negligent errors and om|33|ons CONSULTANT .
A rshaH indemnify, hold harmless and defend CITY and each of its officers, officials, employees
- - agents and volunteers from any and all loss, liability, fines, penalties, forfeitures, costs and -
damages (whether in contract, tort or strict liability, including but not limited to personal injury, .
death at any time and property damage) incurred by CITY, CONSULTANT or any other.
~ person, and from any and all claims, demands and actions in law or equity (mc:ludmg '

D attorney's fees and litigation expenses), to the proportlonate extent that it arises out of or in’ k i

- _connection with the professional negligent errars or omlss;ons of CONSULTANT in the

e ¢ performance of this Agreement. . . AR
if CONSULTANT shouid subcontract all or any portlon of the services to be performed EREE

under this Agreement, CONSULTANT shall require each subcontractor to indemnify, hoId
- harmless and defend CITY and each of its officers, officials, employees, agents and

_ - volunteers in accordance with the terms of the precedlng paragraphs. .

- ThlS sectron shall survive termlnatlon or explratlon of this Agreement

- 8. insurance. Throughout the life of this Agreement CONSULTANT shall pay for
~and maintain in full force and effect all policies of insurance required hereunder with an
. insurance company(ies) either (i) admitted by the California Insurance Commissioner to do
business in the State of California and rated not less than "A- VII" in Best's: lnsurance Ratxng .
" Guide, or (ii) authorized by CITY‘S Rrsk Manager. The followmg pohcres of i insurance are

requlred




o ; as broad as ISO * occurrence” form CG 0001 and shall include coverage for Products and
s Completed Operations, Personal Injury and Advertising Liability, and Blanket Contractual

' $1 OOD OOO per occurrence

o '.':,_mmlmum limits.of $1,000, 000 each accrdent 31, OOO OOO dlsease pollcy llmlt and $1 OOO OOO o
| gf-*,"'_'.;dlsease each employee - o | |

) DR . insurance policies required hereunder and CONSULTANT shall also be responsrble for

R f"unrestncted 30 calendar day written.notice in favor of CITY of policy cancellation of coverage
.+ except for the Workers' Compensation policy which shall provide a 10 calendar day written
- notice of such cancellation of coverage. In the event any policies are due to expire during’ -“y .

: }".,renewal of such policy not [ess than 15 calendar days prior to the exprratnon date of -
.- ...the expiring policy(les) Upon issuance by the insurer, broker, or agent of a notice of

Sy COMMERCIAL GENERAL LlABlLlTY insurance Wthh shall be at least _'

Llablllty for bodily injury and property damage with combmed srngle llmlts of not less than

: (n) COMMERC[AL AUTOMOBlLE LlABlLlTY insurance, endorsed for any
auto” with combmed srngle limits of llablllty of not less than 31, OOO OOO
- peroccurrence. L , .

o (m) ,"-PROFESSlONAL LlABlLlTY insurance (Errors and Omlsswns) thh a
I jllmlt of llabllrty of not less than $1,000,000 per claim.- 5 :

o l(lV) 'WORKERS' COMPENSATION msurance as requnred under the .
Calrfomxa Labor Code ' R _ _ ‘

‘ v) EMPLOYERS' LlABlLlTY insurance (if CONSULTANT has employee(s) "
or at such tlme as he/she employs such person(s) during the life of this Agreement) with =~

CONSULTANT shall be responsrble for payment of any deductlbles contalned in any
V""‘.:f"payment of any self—lnsured retentrons

The above descnbed polrcres of lnsurance shall be endorsed to provrde an

~the term of this Agreement, CONSULTANT shall provide a new certificate evrdencmg

" canceliation in coverage, CONSULTANT shall file with ClTY a new certlﬂcate and all

| “_-;'[:appllcable endorsements for such pollcy(les)

The General Llablltty and Automoblle Llablllty lnsurance polrcres shall be wntten on an
~occurrence form and shall name CITY, its officers, officials, agents, employees and -
_volunteers as an additional insured. Such policy(ies) of insurance shall be endorsed so

CONSULTANT'S insurance shall be primary and no contribution shall be required of CITY. In" -

" the event claims made forms are used for any Professional Liability coverage, either (i) the -
' pollcy(les) shall be endorsed to provide not less than a'5 year discovery period, or (ii) the

| ~. .coverage shall be maintained for a minimum of 5 years following the termination of this

| Agreement and the requirements of this section relating to such coverage shall survive

. - termination or expiration of this Agreement.  Any Workers' Compensation insurance policy
"+ shall contain a waiver of subrogation as to CITY, its officers, officials, agents, employees and_

'3. :'volunt‘elers._ CONSULTANT shall have furnished CITY with the certificate(s) and

: .




-

" applicable endorsements for ALL required insurance prior to CI_TY‘S execution of the -

‘Agreement. If at any time during the life of the Agreement or any extension, CONSULTANT ..

. fails to maintain the required insurance in full force and effect, all work under this Agreement

- shall be discontinued immediately, and all payments due or that become due to

| 'CONSULTANT shall be withheld until notice is received by CITY that the required i insurance

:, has been restored to full force and effect and that the premiums therefore have been paid for -

. a period sattsfactory to CITY. Any failure to maintain the requ1red lnsurance shall be

X - sufficient cause for CITY to terminate this Agreement

o If CONSULTANT should subcontract ‘a.]ll or any portion' of ,t'he services to .be perforrned_
* . under this Agreement, CONSULTANT shall require each subcontractor to provide insurance

- ) protection in favor of CITY, its officers, officials, employees, agents and volunteers in
- “accordance with the terms of each of the preceding paragraphs, except that the
‘subcontractors' certificates and endorsements shall be on file with CONSULTANT and CITY

B : "pnor to the commencement of any work by the subcontractor

9. General Terms

- - (a) Except as otherwrse provided by law, all notices expressly requ:red
. of CITY within the body of this Agreement, and not otherwise specifically prowded for, shall
- be effecttve onIy |f S|gned by the Clty Manager or hxs/her desngnee . oo

) (b) In performnng the work or services to be provnded hereunder

- CONSULTANT shall not employ or retain the services of any persan while such person eltherj"_
- is employed by CITY or is a member of any CITY council, commission, board, committee, or -

- similar CITY body. This requirement may be waived in wntmg by the Clty Manager rf no

" '.-','}::'iff"_actual or potential conﬂlct is lnvotved

{c) Records of CONSULTANT S expenses pertalnlng to the Project

_ -shall be kept on a generally recognized accounting basis and shall be available to CITY' or its SR
_ ~-authorized representatives upon request during regular business hours throughout the life of -
.. this Agreement and for a period of three years after final payment or, if longer, for any period

- required by law.. In addition, all books, documents, papers, and records of CONSULTANT

~ pertaining to the Project shall be available for the purpose of making audits, examinations,
-excerpts, and transcriptions for the same period of time. This Sectron 9(c ) shall survive

- expiration or termlnatlon of this Agreement.

10. Conflict oflnterest and Non- So|1citation '

, (a) Prior to CITY'S executron of thrs Agreement, CONSULTANT shall
complete a City of Fresno conflict of interest disclosure statement.  Said statement is

" attached hereto as Exhibit "B" and incorporated herein by reference. During the term of this

'Agreement, CONSULTANT shall have the obligation and duty to immediately notify CITY i in

- ‘_'wntmg of any change to the lnformatlon provided by CONSULTANT on Exhlbrt "B "




_ | (b) CONSULTANT shall comply, and require.any of its subcontractors to-
comply, with all laws and regulations including, without limitation, conflict of interest laws,

" such as Government Code 1090 et. seq., the California Political Reform Act (Govemment

Code Section 87100 et. seq.) and the regulations of the Fair Political Practices Commission .
- concerning disclosure and disqualification (2 California Code of Regulations Section.18700
et. seq.). At any time, upon written request of CITY, CONSULTANT shall provide a wrltten
‘opinion of its legal counsel and that of any subcontractor that, after a due diligent inquiry,:

~ ..~ CONSULTANT and the respective subcontractor(s) are in full compliance with all laws and -

| A.regulations‘. CONSULTANT shall take, and require any subcontractors to take, reasonable -
- steps to avoid any appearance of a conflict of interest. Upon discavery of any facts giving
. rise to the appearance of a Conﬂlct of interest, CONSULTANT shall lmmedxately notlfy ClTY

~of these facts in writing.

(c) CONSULTANT represents and warrants that it has not paid or agreed to.

- pay any compensation, contingent or otherwise, dlrec;t or indirect, to SOllClt or procure this =~ O

' -,Agreement or any nghts/beneﬂts hereunder

- (d)  Neither CONSULTANT nor any of CONSULTANT S subcontractors -

performing any services on this Project, shall bid for, assist anyone in the preparation of a bl_d -

-+ for, or perform any services pursuant to, any other contract in connection with this Project.
. CONSULTANT and any of its subcontractors shall have no interest, direct or indirect, in any

. e ',.'-',',other contract in connection with this Prolect unless such lnterest is fully. dlsclosed to and
*._-‘--]approved by ClTY in advance and in wntlng R AR S .

11, Nondlscnmlnatlon CONSULTANT shall not employ dlscnmlnatory practlces ln

e prowsmn of services, employment of personnel, or in any other respect on the basis of-

_-race, rellglous creed, color, national origin, ancestry, physical dlsablllty, mental dlsablllty,
. medical condition, marltal status, sex, age, sexual orientation, ethnicity, status as a dlsabled =
- _veteran or veteran of the Vietnam era. Dunng the performance of thls Agreement ' :
CONSULTANT agrees as follows :

- (@) - CONSULTANT will comply w;th all laws and regulatlons as appllcable
~providing that no person in the United States shall, on the grounds of race, religious creed, :
_.color, national origin, ancestry, physical disability, mental disability, medical condition, marltal .

. _ status, sex, age, sexual orientation, ethnicity, status as a disabled veteran or veteran of the
. Vietnam era be excluded from participation in, be denied the benefits of, or be subject-to -

| f*--dlscnmlnatlon under any program or activity made possrble by or resultlng from thlS N
’ 'Agreement : ' ' s

(b) CON‘SULTANT will not discriminate againSt any employee orapplicant R
- for employment because of race, religious creed, color, national origin, ancestry, physical .
o -disability, mental disability, medical condition, marital status, sex, age, sexual orientation,
~:_ethnicity, status as a disabled veteran or veteran of the Vietnam era. CONSULTANT shall
" - take affirmative action to ensure that applicants are employed, and the employees are treated
.. during employment, without regard to their race, religious creed, color, national origin, o
- - ancestry, physical disability, mental disability, medical condltlon marital status, sex, age,




" sexual orientation, ethnicity, status as a disabled veteran or veteran of the Vietnam era.
Such action shall include, but not be limited to, the following: employment, upgrading,

“demotion or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay
-+ or other forms of compensation; and selection for training, including apprentlceshlp
-CONSULTANT agrees to post in conspicuous places, available to employees and appllcants E .

""--’_yfor employment notlces settlng forth the prov13|on of: thls nondlscnmlnatlon clause.

< o (c) CONSULTANT will, in all sollCItatlons or advertlsements for employees -
- placed by or an behalf of CONSULTANT, state that all qualified applicants will receive '
“consideration for employment without regard to race, rellglous creed, color, national- ongxn

o - ancestry, physical disability, mental disability, medical condition, marital status, sex, age
- sexual onentatlon ethnicity, status asa dlsabled veteran or veteran of the Vletnam era.

R (d) CONSULTANT will send to' each labor union-or representatlve of workers
.Awrth which it has a collective bargaining agreement or other contract or understanding, a R
notice advising such labor union or workers' representatives of CONSULTANT'S commltment _;.

.. .under this section and shall post copies of the notice in consplcuous places avallable to
_;_employees and apphcants for employment ' ~

12 | lndeoendent Contractor

S (a) " Inthe furnzshlng of the servnces provnded for hereln CONSULTANT is’
“acting solely as an independent contractor. Neither CONSULTANT, nor any of its officers, -

T ‘agents or employees shall be deemed an officer, agent, employee , joint-venturer, partner or -

u’__;assoctate of CITY for any purpose. CITY shall have no right to control or supervise or dtrect '

. | the manner or method by which CONSULTANT shall perform its work and functions. .
SR However, CITY shall retain the right to administer this Agreement so as to vern‘y that - S
G ~_CONSULTANT is performlng lts obllgatlons in accordance wrth the terms and condltlons S

thereof : : -. S S L P

(b) This Agreement does not evrdence a partnershlp orJomt venture

. between CONSULTANT and CITY. CONSULTANT shall have no authority to bind CITY.

“absent CITY’S express written consent. Except to the extent otherwise provided in this -

B Agreement, CONSULTANT shall bear its own costs‘and expenses in pursuit thereof. -

. {c) Because of its status as an independent contractor, CONSULTANT .and
" its officers, agents and employees shall have absolutely no right to employment rightsand ' ..
benefits available to CITY employees. CONSULTANT shall be solely liable and responsible =
- for all payroll and tax withholding and for providing to, or on behalf of, its employees all
- employee benefits including, without limitation, health, welfare and retirement benefits. In "
" addition, together with its other obligations under this Agreement, CONSULTANT shall be
~ solely responsible, indemnify, defend and save CITY harmless from all matters relating to

: *-employment and tax withholding for and payment of CONSULTANT'S employees, including, : o

- without limitation, (i) compliance with Social Security and- unemployment insurance
' withholding, payment of workers compensatxon benefits, and all other laws and regulatlons ,
goveming matters of employee w1thholdtng, taxes and payment and (if) any, clalm of nght or..




.. interest in CITY employment benefits, entitlements, programs and/or funds offered
.- employees of CITY whether arising by reason of any common law, de facto, leased, or co-.
- employee rights or other theory. It is acknowledged that during the term of this Agreement,
. CONSULTANT may be providing services to others unrelated to CITY or to this Agreement. -
. 13.  Notices. Any notice required or intended to be given to either party under the
- terms of this Agreement shall be in writing and shall be deemed to be duly given if delivered
- personally, transmitted by facsimile followed by telephone confirmation of receipt, or sent by
United States registered or certified mail; with postage prepaid, return receipt requested, -
.addressed to the party to which notice is to be given at the party's address set forth on the -
_signature page of this Agreement or at such other address as the parties may fromtimeto-
-+ time designate by written notice. Notices served by United States mail in the manner above o
- ~'._",_descrrbed shall be deemed suffcxentty served or grven at the time of the mamng thereof ‘

14, Brndrng Once this Agreement is sxgned b